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ay RIGHT HONOURABLE 


ALEXANDER LORD LOUGHBOROUGH, 


LORD HIGH CHANCELLOR OF GREAT BRITAIN: 
2 Y 0 , . 4 


Mx LORD, 6 


1. republiſhing the profeſſional Works of Men, 

* who have added luſtre to the moſt dignified ſitua- 
* tions of the Law, it appears to be the duty of an 
Editor to ſhew at once his reſpect to departed and | 
to living Talents. 


For this purpoſe it is W FR on | him t to Py | 
the Book he republiſhes under the patronage 
of ſome eminent character allied in · genius and 
ſtatjon to the illuſtrious Author, whoſe Production 
he is endearouring | to render of more extenſive 
nn. | | 


5 


y I by allowed, My Lord, to 1 that theſo 
| conſiderations give ſome degree of propriety to my 


Lordſhip, the honour of prefixing your name to 
theſe Volumes ? By the diſcharge of the arduous 
and 1 "PER duties of a liberal profeſſion, Your 
N 1 Lordſhip 


a 06 


ſoliciting, though perſonally unknown to Your 


Apts « 
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| Lordthip b. as attained: the higheſt dignity in the 
| Rate. Sir John Comyns by ſimilar exertions ac- 
quired diſtinctions, inferior indeed in degree, but 
truly honourable to their poſſeſſor. He was advanced 
to a ſeat in that Court, in which you, My Lord, 
for many years preſided with jittereaſing credit to 
yourſelf, and with the greateſt advantage to the public 
adminiſtration of juſtice. From that ſituation Your 
; Lordſhip and my Author were both called; you, 


My Lord, to the eminence you now occupy ; he 


to the higheſt ſtation in the Court of Exchequer, 


where he exerciſed a concurrent juriſdiction with 
Your Lordſhip's predeceſſors in the diſtribution of 


_— 


has been deſervedly ſucceſsful in the attainment of 


thoſe dignities which our profeſſion confers on m 
meritorious. 


E have the honour of ſubſeribing myſelf, 
1 r LORD, 
YOUR LORDSHIP's 
Obtiged amd obeitient'Servark 


SAMUEL ROSE, 


Esel as been diſtinguiſhed by the poffeffon of 
ſplendid tatents and extenſive learning, and each. 


Sener 


GR 


THIS EDITION. 
: mm 


urs work of Chief Baron Comyns, as well 28 his 

* Reports, js a poſthumous publication; but, differing 
from moſt poſthumous publications, it was left by its 
Wb. ar in à ſtate yery fit to meet the eye of the 
c 8 


The high and n merit belonging both to the 
original plan and to the manner in which that plan was 
executed, has been ſufficiently proved by the frequent de- 

mands which the profeſſion have made for the perform 

- ance, It is therefare needleſs at this time, in preſenting 
the Fourth Edition to the World, to enlarge upan the 
abilities and patient induſtry of the Writer, It is equally 

unneceſſary to explain the genepal method which has been 
purſued in this D1G6xsT, becauſe it is clearly ſet forth 
2 a Preface ta the Firſt Edition, which is here pre- 
 KEFYCQs \ 


It was the Editor's wiſh, far the purpoſe of gratifying a 
laudable curioſity in reſpect to ſo eminent a man, to ve 
ſtated ſome particulars of the life of Sir John Comyns ; - 
but after ſeveral inquiries, the few fallowing dates are all 
he has been able to collect. Mr. Serjeant Comyns was 
appointed one of the Barens of the Court of Exchequer 
on the ninth of November 1726, way removed in January + 
1735 into the Court of Common Pleas, where he ſat as 
one of the Judges till July 1738, and was then raiſed to 
the dignity of Chief Baron, which he enjoyed till the tima 
of his death. This event happened in tha interval between 
the year 1740, when he delivered his judgment in the 
celebrated caſe of Harvy againſt A/on,.and the year 1743s 

SET] FO when 
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vi PREFACE. 
when Sir Thomas Parker was raiſed to the ſame elevated 
ſtation. J b 


It is to be regretted that farther and more ſatisfactory 
information cannot be procured of this diſtinguiſhed cha- 
racer, from whoſe enlightened and indefatigable exertions 
the profeſſion are ſtill continuing to derive ſuch important 
advantages; and of whom the preſent Chief Juſtice of 
England, well qualified to decide upon merit ſimilar to his 
own, obſerved, that his opinion alone was of great autho- 
rity, ſince he was conſidered by his contemporaries as the 


moſt able lawyer in We/tmin/ter-hall.” 


The additions introduced into this Edition conſiſt 
chiefly of the caſes decided in the different courts, and of 
which reports have appeared, ſince the year 1792; ſo 
that it may principally be conſidered in the light of a con- 
tinuation of the preceding Edition. The Editor at the 
fame time has not confined himſelf to this object, but at the 
expence of conſiderable labour has inſerted a great variety 
of caſes from Lord Raymond, Burrow, Cowper, Douglas, 
and the early volumes of the Term Reports, which had not 
found a place in the former Editions. By the indulgence 
of Mr. Durnford, who kindly furniſhed the Editor with 
the ſheets of Chief Juſtice Willes's Reports, as they paſſed 
through the Preſs, he has been enabled to enrich. his Work 
with the contents of that valuable publication; a publica- 
tion by which Mr. Durnford has added one more to the 
many obligations which he has conferred on the profeſſion. 


For all the additions, and they are very numerous and 1 7 5 


important, that are introduced into the title Chancery, the 
Work is indebted to a gentleman, whoſe name, were the 
Editor at liberty to mention it, would reflect credit on the 
publication. | = FEES 


The additions inſerted in the Second Edition of this 
Work were diſtinguiſhed from the original by being in- 
cloſed between crotchets ; thoſe introduced in the Third, 
were diſtinguiſhed by aſteriſks. To avoid confuſion, alle 
the additions are now included between crotchets ; but 
thoſe which belong to this Edition may eaſily be diſtin- 
guiſhed, as the Editor, beſides the name of the caſe _ 
of the reporter, has ſtated both the court and the term in 


which the deciſion was given. . 


PRE- 
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T* profeſſors of the law have been 4 in expecta- 

1 tion of ſeeing this work. Many reaſons, not ne- 
ceſſary to be mentioned, have hitherto delayed the public. 
ation of it. It now makes its appearance; and its merit 
is ſubmitted to the conſideration of the Public, whoſe 
candid and favourable acceptance of it is requeſted, in 
compliment to the able, learned, and reverend Author, 
and may reaſonably be expected, as in ſome meaſure due 
to the nature and excellence of the performance. 

The whole of this laborious work, is the reſult of man 
years application of the learned Judge whoſe name it 
bears ; a name which did honour to the law whilſt he 
lived, and which poſterity may well revere with gratitude, 
as from him it will derive the benefit of ſo valuable and 
uſeful a book. „ 

The general plan of this DIGEST is, that the Au- 
thor lays down principles or poſitions of law, and illuſtrates 
them by inſtances, which he ſupports by authorities; and 
theſe are branched out and divided into conſequential po- 

ſitions, or points of doctrine, illuſtrated and ſupported in 

the ſame manner. By this means, each head or title 
exhibits a progreſſive argument upon the ſubject, and one 
paragraph (and in like manner one diviſion or ſubdiviſion, 
Nc.) follows another in a natural and ſucceſſive order, till 
the fubject is extiauſted; i . 

It is likewiſe' ſo diſpoſed, that even the titles only of 
theſe diviſions and ſubdiviſions, and of their ſeveral 

| branches, (deſeribed and enumerated by letters and 

Vol. I. a figures, 
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| figures,) being ſelected from the page or margin, do of 
f themſelves diſcloſe, in orderly ſucceſſion, the ſeveral links 
of the chain of argument contained in the body of the 
work; as may be ſcen, at one view, by having recourſe to 
the IN DEx, which contains a tranſcript of thoſe drviſions, 
Ec. ſo ſelected and extracted. | 
As the Author purſues each head or title through its 
; | various branches, it conſequently follows, that he muſt in- 
3 clude many titles which happen to be ſubordinate to his 
] general head, (and therefore, with the ſtricteſt propriety, 
come in as. a diviſion or ſubdiviſion of it,) and yet, at 
the ſame time, are worthy of being conſidered as general 
heads of themſelves, and ſuch as a reader would, without 
queſtion, ſearch for as general heads in the IxDEX: in 
which ſearch he will not be diſappointed ; for wherever 
that happens, he will always find-a reference to the head 
| or title in which it is contained. | * 
3 An inſtance or two of this will be ſufficient to explain it. 
In the very firſt title, Abatement, Miſnomer, (which a 
reader might expect to find as a general head under letter 
M, ) is introduced in a ſubdiviſion, as cauſe for a plea in 
abatement, in (E 18, Sc.) and (F 17, Cc.) TED 
In like manner, Addition, (which a reader would loop 
for as a general head,) is to be found as the branch of a 
ſubdiviſion in Abatement, (F 22, Cc.) 4 
10 make only one remark more on this circumſtance; 
Leet it be oblerved, that the Crown Law, in general, will 
be found to be contained, for the moſt part in the diviſions 
and ſubdiviſions of the titles Fuftices and Fuftices of Peace, 
The Author has been exceedingly clear and perſpicuous, 
and, at the ſame time, remarkably conciſe and exact. in his 
quotations, and in his references to books; and as there are 
one or two books to which he is particular in his manner 
of referring, it may not be amiſs to apprize the reader of 
it here, though he will find it mentioned in the page of 
Explanations. 8 
Roll's Abridgment he always cites thus, 1 Rol. 300. J. 5. 
or . 15. or J. 25; or thus, 1 Rol. 300. A. or B. or C. re- 
ferring to it, not by the placita, but by the line, or the 
diviſion. NE . 
Roll's Reports is thus quoted, 1 Rol. 300.—So that he 
avoids the diſtinguiſhing the Report from the Abridgment 
by the denomination of the one or the other, and yet the 
reader can never be at a loſs to know which book he means: 
eee RR 5 | It 
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If 1. for line, or a ſingle letter follows the number of the 
page, it is the Abridgment ; if nothing follows, 1 the 
eport. EET 3 „„ 
5 50 of Croke's Reports: Cro. Jac. is always Cited 2 Cro. 
but the other two volumes are quoted Cro, El. and Cr. 
Car. and not 1 Cro. and 3 Cro.—The Reaſon of this ſeems 
to be, that if they were cited 1 Cro. and 3 Cys. the reader, 
would be uncertain which was meant, for it happened that 
Oro. Car. was in fact publiſhed before Cro. El. and therefore 
might be called 1 Co. in point of priority, though it is 
really 3 Cro. in point of chronology, and is accordingly in 
ſome law-books called 1 Cro. which might occaſion much | 
confuſion. —lIf it ſhould be objected, that the Author 
might as well have called the other volume Co. Jac. and. 
the difficulty would have been avoided; the anſwer is, that 
he has not dons ſo ; and theſe inſtances are only mentianet 
ro ſhew his particular manner of referring, and to obſerve 
his exactneſs in adhering uniformly to the ſame manner 
throughout. n, 
In ſome places, though not many, he lays down his law 
and gives an inſtance, but does not refer to any authority ii 
ſupport of it. Why that was admitted, cannot with any 
certainty now be known: but may it not be looked upon 
as his own opinion upon the ſubje&, even if there'ſhould' 
be no other authority? And ſhall not the opinion of 
a learned and able man, preſiding at the head of one of 
the chief courts of law and equity in the kingdom, have 
its proper weight (a)? n 
It muſt be confeſſed, this work is not printed exactiy in 
the ſame manner, in which it appears in the manuſcript. 
Some alterations and additions have been made in it; which 
the Editors flatter themſelves will not, when conſidered, 
afford any cauſe of complaint. | | . 
The firſt alteration is the tranſlating the whole work from 
French to Engliſh. What was the Author's particular rea- 
ſon for compiling it in French does not appear: the 
faſhion of the time might lead him to it at firſt, when per- 
haps it was more uſual (before the a& of parliament for 
reducing the law into Engliſh) for gentlemen of the pro- 
feſhon to write their obſervations and collections in tha: 


(a) To the ſame effect is the opinion of Lord Kenyon Ch. J. in 
the cale of Paſtey agaiuſt Freeman, B. R. H. 29 Ged. 3. 3 T. R. 64.— 
and 1 wh his lordſhip delivers the ſame ſentimꝭũt in the ſubſequent caſe 

ner againft Milaet, B.-R. Z. 30 Geo. 3. 3 T. R. 63 © *© 
| a 2 | language; 


3 


* 
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ge; and this fell in with his favourite ſcheme of 
eels, as the Law - French admits of a great number 
| Sapbrevia ions and contractions; and beſides — it wok 
time and labour in copying or extracting from books, 
9955 Was more eably FS ality done by, tollowing the 
e and abbreyiations of the book. cited, "MID | 
were commonly (the ancient books eſpecially) printed in 
Hane than by taking the trouble to tranſlate them: and 
baving done i. ſo with many books, he continued the ſame 
language in extracting trom others, though they were 
printed in an that his quotations from them might 
Far W iform, agreeable. to. another of his favourite 
* The acts of parliament are an exception. to this 
nies of language, for theſe being the law itſelf, and 
Dok the opinions or reſolutions of courts or judges, Mer: | 
ing or e the law, he ſeems to, have paid a 
articular and dye b to. them, by. tranſcribing 
em in te original language in which they yere printe 
whether French, Lade. or Engliſh. 
The Editors however, for the rendering this book more 
| extenſively uſeful, have choſen, that it ſhould make its 
public appearance in Engliſh : by which means, not only 
entlemen of the profeſſion, but all othey perſons may have 
| = benefit of it; and in, particular thoſe worthy, and pub. 
hc-ſpirited men, who, though not bred to the Rudy of the 
laus, are moſt honourably and deſervedly entruſted with the 
care and execution of a great part of them, and to whom 
therefore the conveying ſome knowledge, or at leaſt di- 
recting them where to furniſſi themſelves with it, may not 
be uſeleſs, 
It may by theſe means alſo inſtruct all perſons in general 
( who are neither bred to the profeſſion, or entruſted with, 
e execution of the laws, and: are nevertheleſs bound to 
obey them) how to conduct themſelves, ſo as not to ſuſfer 
any injury by the breach of them, either 1 in themſelves. or 
| | others. 
| * The tranflation of the book has _ carefully compared: 
uith and corrected by the original, and (with very great 
1 labour) has alſo been compared with and corrected by the, 
| | ſeveral books cited: for, though a. moſt remarkable at- 
tention has been paid to the exactneſs of the quotations 
throughout, yet the multiplicity of references, in ſo volu- 
minous a work, ſeems to entitle the author to ſome excuſe, 
if in a few, very few Inſtances, the Wotton and the book, 
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| have not preciſely agreed; and wherever that has Been the 
caſe, a liberty has been taken to make this work ſabinit 
to ſuch an alteration as has made it correſpond with the 
book cited; and in this the reader cannot be miſled; for by 
applying to the book itſelf, he may ſee how far that 
is warranted, ———This is the ſecond kind ef alter. 
ation, te GU DOIN OD RR 
Another circumſtance may more properly be termed'an 
addition, than an alteration : for, when recourſe has been 
had to books cited, in order to compare the quotations with 
them, it has ſometimes happened, that a caſe or authority 
has been diſcovered, warranting a poſition or point of law, 
mentioned by the Author, without his having eited wel 
book to ſupport it; and wherever this has happened, à re- 
ference has been made to the cafe or authority ſo dil- 
covered, | 194-7 a 
A like liberty is, in ſometimes adding references to con- 
temporary reporters of the ſame eaſe, or conſiſtent and 
- concurring Authors elacidating the fame point, which in 
the courſe of the examination have been met with, and 
were not cited in the original. 2 


The Editors are not aware, that any objection can ariſe 


to the reader, who will in ſome places find references to the 
volume of Lord Chief Baron Comvns's Reports, which, 
not being printed till after his death, could not be referred 
to by him in his lifetime by the printed page. The 
freedom has certainly been taken of adding ſome refer- 
ences of this kind, and the candid reader will, it is hoped, 
think he is not injured by it: it has furniſhed him with 
an authority, where perhaps even the Author's manuſeri 
Report has not been cited, but only a caſe mentioned N 
him by the name and term, of which, if cited, was by the 
page of his manuſcript, and therefore of no uſe as to the 
printed Report; and it allo helps him to an additional au- 
thority, where the ſame caſe has been reported by others. 
he like excuſe may be claimed for adding now 
and then (as to a contemporary reporter, but not as to 
any new caſe or matter) a reference to Lord RAx MO s 
Reports, which were not publiſhed till after the death of 
Lord Chief Baron Comvns; 5 | . 
A farther alteration is in the diſpoſition of the general 
heads or titles, Which though im the- originul diſpoſed in a 
general. alphaketical order, ave not fo critically fucceflive 
85.2.xeader might perhaps expect to find them. This, as 
'* it 
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it created no confuſion, (each head or title being a de- 

tached-and ſeparate ſubject by itſelf,) is now changed, and 
the general heads or titles follow each other in an exact 

and regular alphabetical ſucceſſion. | | 

Io avoid confuſion alſo, theſe general heads or titles. are 
preſerved by the French names, as in the original, and 
each of them ſtand in the alphabetical ſtation in which the 
French name places it: but the reader, when he is look- 
ing in the Ix DE x for ſuch a title by its Engliſh name, will 
always find it there ſpecified, with a reference to it by its 
French appellation. . 

It may not be amiſs in this place to ſay, that ſome ge- 
neral heads or titles, which happen to intervene in this al- 
phabetical diſpoſition, and which are not treated as titles 
by themſelves, but in the diviſions or ſubdiviſions of other 
titles, (as has been before taken notice of,) are here 
inſerted, and referred to the title in which they are ſo 
taken in; and this, in a great many inſtances not remarked 
in the original: and to attain this uſeful end, the divi- 
ſions, ſubdiviſions, and branches throughout the work 
have, with extraordinary pains, been as it were diſſected, 
to furniſh ſuch an arrangement with propriety and exaQ- 
neſs.—This is alſo an addition to the wok. 

Another addition is this. The divifions, ſubdiviſions, 
and their ſeveral branches, (which were made and 
diſpoſed by the Author himſelf,) and now, for the 
purpoſe of referring from one part of the work to ano- 
ther, denominated and deſcribed by letters and figures, 
in this manner: — The firſt diviſion of a general head or 
title is marked with the letter (A) the ſecond diviſion with 
the letter (B), and ſo on, without proceeding to figures, if 
it is not ſubdivided. When either of theſe diviſions has 
one or more ſubdiviſions, thoſe are marked by adding 
figures to the letter, as (A 1.) (A 2.) Cc. or (B i.) (B 2.) 
c. When again any of thele ſubdiviſions are branched . 
out into further diſtributions, thoſe are deſcribed by the 
continued progreſſion of the figures: and when a ſubdiviſion 
has run out its whole length, the next ſubdiviſion is takep 
up in the body of the page, by the reigning letter (if one 
may ſo call 51 of the diviſion, and the next ſucceeding 
Agro to that laſt ſpeeified in the margin. The whole di- 
Villon being finiſhed, a new. diviſion begins with a new 
kiter, and zuns on ip the ſame manner accorditig-to-the 
s zit ah bit © foi agen] 10 erer 
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ſeveral diſtributions of it. When the alphabet is exhauſt. 
ed, it begins again with a ſecond rotation of it (2 A), + 
(2 B), c. and when it is to deſcribe ſubdiviſions, Wc. the + 
denominating figures are added, as (2 A 1.), (2 A2. ), He. 
or (2B 1.), (2 B2.), Sc. So the next time the alphabet 
is repeated, it is (3 A), (3 B), and afterwards (4 A), 
(4 B), Sc. and ſo on, with the denominating figures as 
above, whenever their aſſiſtance is wanted. | 5 
The reader is now apprized of the nature of this Great 
Work; the method in which it is conducted; the means 
whereby recourſe may be had to any part of it ; and the 
alterations and additions which have been made in it, 
which he obſerves are- only ſuch as tend to make it of 
more real uſe, and ſuch as relate to its form and appear- 
ance in print ; for as to the ſubſtantial part, the Work it- 
ſelf, nothing is inſerted or introduced there, but what is 
of the Author's own compiling, (the original of which is 
all written with his own hand, ) except in the inſtances be. 
fore mentioned, of the tranſlation, and of the conformity 


to the books cited, 


' 


Sn.” > 


I At ind. want 2 CTC. II 7 es OS, 
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EXPLANATIONS, 

Abr. Ca, | Abridgmzent of -« "ah in Equity. 

Acc. Aęr. or Agree 
At 1 46 * 42 . 2 Adjourned, 
Ham... - ns ka 6 

| kind ences to Diviſions and Jubdhs 

Ae a Foe 3 5 — of the ſame Title. 

App. H. Jer. dee Falle's Account of Jerſey, (printed 


1694.) chap. 1. p. 5 —chap. 3. 


chap. 7. p. 201, Kc. King John's 


| | | itutions. 
. Ch. „ A ument in 1 Chancery Reparts ou 
r 2 5 | e Juriſdiction of the —— 
72 | _ . Liber Afifarum. The References by 
274 . Placita. 
A. Ent. Aſton's Entries, 8 
Ayl. Int. | Ayliffe's Introduction to his Parergon, 
3 | Edit. 1726. | 
Ayl. or Ayl. Hiſt. or Dr. 1 Ayliffe's ancient and preſent Stata of 
' Aylif. 1 the Vnizerkty © of Oxford. 
TTY | 
B. c. B. or C. P. Common Bench, or Common Pleas. 
B. R. King's Bench. 
B. Tr, Biſhop's Trial. 
Bac. H. 7. Lord Bacon's Life of H. 7. 
Bend. Bendloe's Reports; ſometimes referred 
"I to.by Placitum, ſometimes by Page; 
a, > former, it has p/. before 
Bl. | OR | 
= = N est b 2 = Blackſtone. 
* *  Blount's. Law Dictionary. | 
Be. R. AF. Booth of Real Adious. 
Boſ. Hull. Rep. Reports by. Boſanquer-and:Puller. - ( 
Br. Jud. W $ Brevia Judicialia. Edit. 
Bro. Treats ds Burghs, Dr. Brady's Hiſtorical Treatiſe.of 01. 
x; nn „ 


B 


xviii EXPLANATIONS. 


Brad. or Bra. Dr. Brady's complete Hiſtory of Enge 
| | land. Fol. edit. 1685. 
| Brown, Brown's Reports in Chancery. 
Bro. . Brooke's Abridgment, 
Bro. Ent. or Brow. Ent, Brown's Entries. - 
Bro. R. Brownlow Redivivus. 


Bro. V. M. or Bro. Vad. Brown's Vade Mecum. 
 Brownl. or 1 & 2 Brow. Brownlow's Reports. 


Brownl. Ent. Brownlow's Entries. . 
Bur. H. Burnet's Hiſtory of the Wee 
. Caſes in the King's Bench in the Time 
8 of Lord Hardwicke. 
B. M. "$1983 Burrow's Reports in the Time of Lord 
Mansfield. 

B. S. C. Burrouꝰs Settlement Caſes. 
el G 

1 Common Bench, or common Pleas, - © 

Ca. Ch. © Elenſes in Chancery. Edit. 135. 

3 Ca: Cb. 24 Vol. of Caſes in Chancery, or Se- 
vd 25379 Foe ' lea Caſes in Chancery; contains 
| the D. of Norf. Cafe. 

Ca. Eg. Gilbert's Reports of Caſes in Equity. 

Cal. Callis on Sewers. 4to. 1686. 

Ca. Pa. or Ga. Parl. - Caſes in Parliament. 

Cart. | Carter's Reports. 

Carth. Carthew's Reports. 

Chil. 1 Chillingworth: 

1, 2, & 3 Ch. R. Reports of Caſes in Chancery i in the 


Reigns of K. Charles 1ſt, &c. exa- 
mined with the third edit. Folis 
1736, by the Pages of the Octavo 
edit. which are there preſerved in 
the margin. [ Note, 1 Ch. R. con- 
tains the Earl of Oxford's Caſe, and 
the Argument on the Juriſdiction of 

_ the Chancery, which laſt is deſcribed 
by Arg. 1 Ch. R.] 


Ch. R. without a my Chancery Reports tempore Finch, 


ceding _— 2 
Cl. A,. Clerk's Aſſiſtant. 
Clift. : Clift's Entries. 


Cod. or Cod. Ju. Eid. Gibſon's Codex. 
Comp. Att. or G. Att. Complete * Edition a> a or 


1695. 
C. Sol. or Comp Sol. - Complex Solicitor, 1695 


Conf: O.. 1 Conttitutivies Othonis Ne End of 
5.072% Jindwood's Provinciale. 


Cant. Contra. 
Cat. 


=> * 


EXPLANATIONS. 1 


e Sir Robert Cotton's AI”. of „ 
the Records. 
Cot. Abr. Pref. Preface to the above. 
Cw. Covwper's Reports. 
Fitzherbert's Offices of Tuſtices of 
Crompt. of: of Sherif | Peace, &c. enlarged by Richard 
Crompt.orCrompt. J. Crompton. 
C. temp. T. Caſes in the Time of Lord Taler. 
3 2 
D. Dictum.— Sometimes a Letter of Re · : 
ference to a Book. by 
| P CB. Duke of Norfolk's Caſe in 3 'Cales 3 in 
"> * | Chancery, or Select Caſes in Chan- 
D. of orf. | cery. 


D. / Pl. or D. P 4 A Defence of Pluralities. vey. 1692. 


ralities . 
D. St. Doctor and Student. 


Dal. * Dalliſon's Reports. 
Dall. | Dalton's Juſtice. Edit. 1727. 
Dalt. Sh. Dalton's Office of Sheriff. 


Dan. Danvers's Abridgment. 9 

De Jure A. - Molloy de Jure Maritimo. 3d Edit. 
1682, or 5th Edit. 1701. ay 

Degs. 1 Degge s Parſon's Counſellor, Edit. 


DEu. or D' Ewe's. Sir 12 D'Ewe's Journal. 

Dod Nobo. Honour's Pedigree, or the ſeveral 
Fountains of Gentry, &c. by Sir | 
John Doderidge. 1657. 

Douglas's Reports, 3d Edition. 

Dub. Dubitatur. 

2 or Or . U Dugdale's Origines Juridiciales, 

Dugd. Sum. Dugdale's Summons to Parliament. 

Dake. Duke's Law of Charitable Uſes. 

Dy. Dyer's Reports. Edit. 3688. 


E 
Eg. Ab. or E Au A 
2 Ca. . wy Abridgment of Caſes i in Equiy &; 
Eg. Ca. or Eq. K, Gilbert's Reports of Caſe 4 
X 2d Edit. * n 
Eq. | Ca. - Sometimes Gilbert's as above. —Some- 
titmes the Second or Equity Part of 
2 Med. Ca. (Modern Caſes i in Jaw 
pd Equity) : 
Z. f | 


=; EXPLANATIONS, 


Z. of Cov. RE nd; Earl of Coventry's Caſe at t the end of- 
Francis's Maxims of Equity. 
E. of Oxford. Earl of Oxford's Caſe, 1 Ch. R. 


28 Amendment of By William Lowndes, 1695, 


F. N. B. Fizherbert's Natura Brevium. The 
pages according to the old editions. 
F. g. or Fitzg. Fitz-Gibbon's Reports. | 
Fl. Fleta. 
- Finch. Ch. R, | Chancery Reports tempore Finch. 
Fitz. or F. Fitzherbert's Abridgment. 
Forft. Forſter's Digeſt of the Laws relating” 
| - to the Cuſtomg, &c. 
Fort. L Forteſcue de Laudibus Legum Angliz. 
Fon M. 25 Fox's Martyrology. 
Fran. or Fra. . Francis's Maxims of Equity. 
Fra. E. of Cov. Earl of Coventry's Caſe at the End of 
| Francis's Maxims of Equity. 
G 0 


1 lai of Caſes i in Chancery and the 
G.2.with un King's Bench, in the ath, 5th, 6th, 
ceding, ot Kemp. G. a. and 7th Years of K. Geo. 2d, 

Gedb. Godbolt's Reports. 

Gol. or Goldf Goultfborough's Reports. 

Gro. 7. B. . Grotius de Jure Belli & Pacis. 


H 


H. 1. P. or Ha. 1. P.) Sir Matthew Hale's Original Inſtiru- 
or Hal. I. P. or H. tion, Power, and Juriſdiction of 
Parl. er Ha. Parl. Parliaments. 

Hale Sheriff's' Accounts, Sir Matthew Hale's Treatiſe of She- 

* triff 's Accounts. Edit. 1683. | 


HF. C. of: © Hale's Pleas of the Crown 8vo. 

Han. Ent. Hanſard's Entries. 

Hanſ. Introd. or Int. Hanſard's Introduction to his Book of 
or Han. Int, Entries, 

Hard. I Hardres, - 

Hiſt. de C. L. Hale's eee of the Common Lew. 

Jan. Anl. Jani Anglorum Facies nova. 

Jen. (S. LY Sir Leolme Jenkins. (The References 


2 are to His Argument on the Juriſ- 
3 | . diction 


Henk. 
n and Spree 


Kel. or Keil. 
Kelg. 
Ken. Imp. 
Kit. 


5 
Land. | 


Ch. 


Lut. Ent. 


| Lit. 


Lit. with S. We. 


Ala. 


Mad. 
Mad. Form. 


Mad. Frm. Int. 


Handb. 


Mar. 


RY 7 / 5M) 


Alills. 


12 Ca. 
2 M:d. Ca, 


Lamb. Cb. . Oo 2 


Lind or Lind. Of. Arch. 


EXPLANATIONS, - 


diction of the Admiralty, and his - 

Charges at the Admiralty Selions ) 
Jenkins s Centuries. . 
References to the ſame Diviſion or 

Subdiviſion. 1 


Sir William Jones's Pin | 


Sir N Jones's Ee ogy 


* Caen x FI DOE 


Kelynge's Reparts. 


| Kennet of 1 


Kitchen of Courts. French Edition 
1623. ) * 4 


wy 
s *\% 


Eambard's-Juſtice. Edit. 16 r 
Lambard's Duties of Conſtable, 
Churchwarden, Sc. uſually 
bound up wih Lambard's 


Lutwyche' s Entries. 
1 Provincialy. Edition 


- 


9. 
| Littleton' Reports. 
Littleton's r 8. for Seftion. 


Malyne's Lex Mercatoria. F olis Lat 
tion, 1686. 
Madox's Hiſtory of the Babes, 


48 Madox's Formulare Angliranum; re- 


fers to the N. of the Formula 


The Diſſertation prefixed" to. Madox's. 


Formulare Anglicanum; refers to 
the pa 


; Wel e 's Foreſt Law. zd Edition. 


March's Reports. When the Refer- 
ence is · marked pl. it is to the pla- 
cita ; without that, to the page. 

Advice concerning Bill of Exchange, 
by Marius. Folio Edit. 1684. 

Rules, and Orders of C. B. by Milles, 
printed 1732, or edition 1729. 

6th Modern Reports. 


Modern Caſes in Law and. Equity, 


14t Part. by 
Med. 


1 EXPLANATIONS: 


Mod. Int. 
2 Mod. Init. 
| Nell. de Jur. AV. 


NM. P. Ex. 


N f 


N. N. | 
Nom. or Bl. or Bl. Nom. 
or Ble. Nom. 


W ER. 
Br. 
Exr. 


Ord. Gla. 


Ord. and Rule in Each. 


P. . 
Perk. 


Pl. or Pio. or Pl. Com. 
Poſt and Ante. 


Pr. Ch. 
Pr. Lond. or Priv. Lond. 


K. or P. R 
Rk * c 


Pr. St. 


Ne 1 
Quo. V. or Quo. Warr, 


Brown's Modus Intrandi. 
Same Book. 2d Part. 

Molloy de Jure Maritimo. 3d Kdt. 
tion 1682, or 5th Eäition 1701. 
Modern Practice of the Court of ws 

chequer. 1731. 


Uncertain what Book this refers to. 
Blount's Law Dictionary. | 


Officina Brevium. 
Wentworth's Office of an 13 


Edition 1689. 


Lord Clarendon and gir Harbottle 


Grimſtone's Orders of the Court 


of Chancery. 
Orders and Rules of the Chart of 


Exchequer. Edit. 1729. 


Peere Williams's Reports. 

Perkins's profitable Book treating of 
the Laws of England. 

Plowden's Commentaries. 

References to Diviſions and Subdi- 
viſions of the ſame Title. 

Precedents in Chance 

Privilegia Londini. 11 Edition. 

Style's Practical Regiſter. ad Edition. 


Private Statute. 
The Preface to Sir Robert Cotton's 
Abridgment of the Records. | 


4 


The Caſe of the Quo Varranto againſt 


the City of London. 


Reſolved, 

Raſtal's Great Abridgment of tbe 
Statutes. 

Raſtal's Entries. | 

Regiſtrum Brevium. - 


EXPLANATIONS e 


Rep. ud. Regiſtrum Judiciale. x 
Bee. Dr 7 _ .__. ., Regiſtrum Brevium Originaligm, _ 


TY Regula Phacitandi. * 
iS, Br.. - Robinſon's Entries. 
Rol. with i. ce Lelen Koll's Abridgment; J. for ns al 
as A. ter for diviſion. : 


=" 
Rol. without J. or Letter, | Roll's Reports. 
Rules and Orders B. R. Rules and Orders bf the Go be 
EKEing's Bench. Edit. 1729. 


Common Pleab.. WY Fan. 1720 or 
| — 1737. (a * In FH 8 5 

R ules and Orders of nl + £4 

Court of img ey | Kai 1739- 

Rigs. or Ry gow. SY | Ruſhwor 's Collections. Edit. 1659 


| or- 680. 
R. F. Rymer's Feedera, 
8 * 8 1 
Sand. Iz -/Baubderif Reports. | 
Sand. 050 on St. 2 Saunders's Obſervations on the 8. 
„„ Cor. 2. 1. to ſuppreſs Con- 
88 venticles. 
8.4 Selden. Edit. WY | | 
Seld. de Dec. | —_— s Hiſtory of Tithes. 440. 
1618. 


Seld. 7. P. or Jud. Parl. Selden's Judicature of Parliament. 
The Reference to the 3d Vol. is of 
the Folio Edit. of Selden's Works 

1726, in three Volumes, uſually 


bound in fix. | 
Seld. Off. Ch. or Canc.) Selden's Diſcourſe on the Office 'of 
or Chan. Chancellor. Edit. 1726. 
Seld. Mare Cl. Selden's Mare Clauſum. N 
Semb. Semble; ſeems. | . 
Sh. Acc. Sir Matthew Hale's Treatiſe of She 
Wa eee _ riſf's Accounts. Edit. _—_ 
Bom. | Somner of Gavelkind. 4 
Ld. Som. Arg. Lord Somers's Argument on jr 
Banker's Caſe. 125 
Spel. Glaſſ or Sp. Gloſs Spelman's Gloſſary, 1ſt Edition 16a 
Sf, Eel, Caſe.  Stillingfleet's Eccleſiaſtical Caſes. . 


St. or St. P. C. or Sta. | 

_ «1k 2-0 orStaunf. | Staundford's Pleas of the Crown. 

St. Pre. R. or . Pr X | Staundford's $ Prærogativa Regis. 

Sty. Styles's Reports. | 

Sty. Pr. Reg Styles's Practical Regiſter. 24 Edit, 

Supra and en 10 80 3 to the ſame Diviſion or 
, : Subdiviſion... ; 


Rules TE” Orders © 2 * — Rules and' Orders of the Court of 


nv A 


e, of Caſes in Chances) 9551 Ga, 
ng's Bench, in the 4th, 5th, 6 | 


and th Years.of King Gee. ad. 
Theſaurus Brevium. 
Theolall's Digeſt. 5 
Thompſon's Entries. 
Tothill's TranſaQtions of the High 
Court of Chancery. Edit. 1671. 


'Townſend's 2d Book of Judgments. 
Treatiſe of Equity. 
_ Trials — with 2d Edit. 


Oel 
Term Reports by Durnford and Eaſt. 
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v | 
Pad, M. or Bro. V. HM. Brown's Vade Mecum. 
Ve, | 584 s Reports. 
Pef. jun. . Reports by Veſey junior 
Vid. Ent. Vidian's Entries. 
Vid. Iitrod. or Vid. Int. Vidian. Introduction to his Book an 
hs Entries. | 
W 
. FV. 1. 2. The ny of Weſtminſter iſt and 
Wav? . Watfor's Clergyman's Law. 8vo. 
Went. Off. Ex. Wentworth's ce of an Executor. 
Edition 1689. | 
2872 or — Chan. or } * 3 of the Chan- 
eft 
W 2 Ne by Che Juſtice Wines. 
Wil. | Wilſon's Reports. 
_ Winch. Winch's Reports. | 
Win. Ent, Winch's Entries. Edition 1680. 
Wri. Int. $; : Wright's Introduction to the Law of 
r ud 4067 Tenures. | 


Compared with the Edition of 1679, 
1080. | 


| Gi the Page of a Book is incladed * a Paretithefis 
thus (466), that Fage is twice numbered in the Book 


cited, 

| Quotations not above ſpecified are ſuch as are conceived 
to be obvious, and the References are, in general, to 
the common Editions of the Books. 
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ABATEMENT (s. 


\ 


- 


(A) Abatement into Land. 
BATEMENT into land is, when a man dies ſeiſed, and 
another who has no right enters before the heir, Co. Lit. 
277. a. ; | | 
"if the younger ſon enters before the eldeſt, it will be an abatement; 
though if he afterwards die ſeiſed, and the land deſcend to his iſſue, 


the deſcent does not take away the entry of the eldeſt ſon, becauſe 
it ſhall be intended the younger ſon entered claiming as heir. Lit. 


Set. 396, 397. Pt FS IL 
| [For when a younger brother enters in this caſe, the law intends, 


that he does not enter to obtain a poſſeſſion diſtin from that of the 
elder brother, but to preſerve the poſſeſſions of the father in the 
family, that nobody elſe may abate. Gb, Ten. 24. See Diſcent (D) 


| 


(B) Abatement of Writ. 


Almen of writ or plaint is, when for any default the de- 
fendant prays that the writ or plaint do abate, viz. ceaſe 


. ainſt 8 
him for that time. Co. Lit. 134. 6. 277. a. [Gilb. C. P. 18655 


A plea ſhall be in abatement, or in bar. 
A plea in bar is a plea in chief. | 


And therefore if a rule be, that judgment ſhall be entered, unleſs 


the tenant or defendant plead in chief, he cannot vouch. Per tuo 
Judges, Weſton J. contra, Dal. 68. C4 3 


(C) The Order of Pleas in Abatement. 


THE order of pleading is, firſt to the juriſdiction of the court. 
Co. Lit. 303. a. [Gilb. C. P. c. 17.] | 5 
Then to the ability of the perſon impleading. Co. Lit. 303. 2. 
Then to the ability of the perſon to be impleaded. Co. Lit. 
303. 4s | | ; bf 
After the appearance of the parties, and admittance of the juriſ- 
dition, and of the ability of all the parties, the plaintiff or demand- 


(e) The word Abatement has three diffrent Gignifications in the law); the two here 
$i\en, and a third, the pulling down or removing a nuſance; for which ſee Action on the 
wi a A: (D4.) | | 
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. ABATEMENT. 


ant declares, and the defendant in order of pleading may demand 
oyer of the writ, and plead to the count, viz. variance between the 
count and the writ, or other record or ſpecialty mentioned in it. 
Co. Lit. 303. a. Th. Dig. L 10. 6. 1. ſect. * 1 ; 

After plea to the count, the defendant may plead to the writ. Co. 
Lit. 303. a. 3 1 

And hrt, matter that appears upon vie w of the writ. 3 Ed. 3. 30. 

And matter appearing upon view of the writ ought to be pleaded 
in the order in which it lies, as firſt to the place, then that contra 
þacem is tranſpoſed, Wc. 30 Ed. 3. 20. | NE. 

After pleas appearing upon view of the writ, he ſhall plead in 
abatement of the writ, matter dehors, that abates it. 3 Ed. 3. 30. 
Th. Dig. FA 10. c. 1. fe 6. i : | 

Laſtly, he ſhall plead to the action [of the writ, by which he ſhall 
ſhew that the plaintiff is not entitled to the writ he has brought, but 
that he ought to have brought ſome other writ. Readings on the 
Rat, cites 26 H. 8. Bro. tit. Brief, 409.) Co. Lit. 303. a. | 

If a man invert the order of pleading, he ſhall loſe the benefit of 
the pleas omitted. Co. Lit. 303. a. | 
. = ow. 4 & 5 Ann. c. 16, ſe. 11. No dilatory plea ſhall be re- 
ceived in any Court of Record, unleſs the party by affidavit prove 


the truth of it, or ſhew ſome probable matter to induce the court to 
believe the fact is true. 
[For the form of ſuch affidavit, fee Lill. Ent. 1.] 


(D) Plea to the Juriſdiction. 


| | (D 1.) Ancient Demeſne. 
"TENANT or defendant may plead to the. juriſdiction of the court, 


that the land is ancient demeſne. 4 If. 269. Raft. Ent. 58. 5. 


Win. Ent. 551. | 
[This plea muſt be verified by affidavit. Hatch v. Cannon, P. 
10 G. 3. 3 Will. 51.) 
what actions this is a good plea, vide in Ancient Demeſne, 


(F 5, 6.) HE”: 
The plea will be good with, or without defence. R. 3 Lev. 182. 
405. Vide pot. (J 16.) | | . 

After ſpecial imparlance. Vide pot. (D 9. J 19, 20.) 

The plea ought to ſay, that the land is held of ſuch a manor, for it 
is not ſum̃eient to ſay, that it is de antiguo dominico generally, without 
1 of what manor it is held. Seb. 2. Leo. 199. 

Of ſuch a one, ut de manerio ſuo. Semb. for it is ſhewn as cauſe of 
8 Lev. Ent. 195. But it is ſaid, tenentur de manerio, Win. 

t. 551. oy | 


It ought to ſay de antiquo daminico, for ds dominico regis is not ſuf- 


ficient. Semb. Dy. 373. b. [ for the king may have domains which are 
not ancient demeſne. ] ; 


It ought to ſay, that the land is ancient demeſne, for, that it is parcel 


of the manor of D. which is ancient demeſne, is not good. R. 1 Sal. 
56. [for the-manor may in general be ancient demeſne, though parcel 
of it may not. | | 

65 But 
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ABATEMENT 3 


But it is ſufficient to ſay, that it is placitabi in cur? manerii per pare 
vum breve de recto clauſo, or in cur manerii generally, as well as in cur? 
manerii coram ballivis & ſefatoribus ejuſdem manerii, Lut. 913. 
It is not neceſſary to ſay, that it is held in ſocage, for that is in- 
tended. 2 Leo. 190. | 42-41 7% 
So it is not neceſſary to ſay, breve parvum or clauſum, for theſe words 
are not in the writ. Dy. 373. 4. $4 | a ä 
To this plea, the plaintiff may reply, that the land is pleadable at. 
common law, and traverſe that the manor is ancient demeſne. Rafe. 
Ent. 58. 6. Sho. 271. | 
Or without a traverſe. Vide Tho. Ent. 2. | 
That it is copyhold parcel of the manor. 2 Cre. 559. [for the pris 
vilege extends only to the ſocage tenants. _ 3 
Or he may traverſe, that the land in queſtion is parcel of the manor. 
R. Sho. 271. 43 | i 5 
But "a cannot reply, that it is pleadable at common law, and 
traverſe that it is parcel de antiquo dominico. R. Sho, 271. [for 
though it be not parcel of ancient demeſne, it may itſelf be ancient b 
. demeſne.] . | 


(D 2.) Within a County Palatine. | 


So, that the land lies in a franchiſe abi breve domini regis non currit: 
as within the county palatine of Durham. ; 8 
Or in the county palatine of Chefter. 4 Int. 212. Rob. Ent. 1. Bro. 
V. M. 473. | | | 
So in LIVERY actions, that the cauſe of action ariſes there, if it 
appears ſo by the declaration. 4 1nft. 213. Vide Th. D. I. 11. c. 10. 
ſect. 4, 5. 5 Mod. 335. [But though the cauſe of action for things 
tranſitory, in truth, aroſe within the county palatine, yet, by the ge- 
neral rule of law, the plaintiff may alledge it in any county where 
he will, and the defendant cannot plead to the juriſdiction. of the 
court, that the cauſe of aCtion aroſe within the county palatine. 
4 Inf. 213. ; | 
And he ought to aver, that the defendant is commorant there, and 
has lands there, whereby he may be ſummoned. 5 Mad. 144. Carth. 


3557 
And the plea need not be put in upon oath. R. 5 Mod. 335. 

But it is no plea, that the land, &c. lies in a county palatine, when 
the action is ſued againſt the judge there; as againſt the chamberlain 
of Cheſter, &c. 4 Inſt. 213. Or againſt the Earl of Chefler. Th. 
D. J. 11.c. 10. ſet. 1. 1 Rel. 374. J. 5. 4 Inft. 213. 

Or when the defendant lives out of a county palatine, ſo that the 
proceſs there cannot extend to him. R. 4 Inft. 213. | 

| So where a tranſitory thing is alledged out of a county palatine, it 
cannot be pleaded to the juriſdiction, that it was done there, as it 
may if it was alledged there. R. 4. Ia. 213. | vp 
Or when the king is party, as in quare impedit, for he ſhall implead ; 
in his own court. Th. D. J. 11. c. 10. ſe. 2. Ie EOS 
h D 3.) Within the Cingue Ports, &c. 1 
Or within the Cingue Ports. Mo. 276. Th. D. J. 11. 4. 10. fact. 6, 


7» 8. Hutt. 74. Vide Of. Br. 178. Vide in Franchiſes, ¶E 1, Hr.) 
| „„ 5 2 „5 And 
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And the privilege of the Cinque Ports extends to actiom real, 


perſonal, or mixt. 4 . 424. 


And though the land eſcheats to the king, the privilege remains. : 


15 224. EE | 
So if part of the land demanded lies within the Cingue Ports, and 
part without, the whole writ abates. 4 Ill. 224. 5 
But if there be an appeal in B. R. for an offence at S. in com” 
Cant, it is no plea, that S. is one of the Cingue Ports ubi breve domine 
reginæ non currit. R. Tel. 12. Cro. Car. 247. 2 Inſt. 557. Cre. 
Eliz. 910. | . 
So it is no plea in ejectment for lands within the Cingue Ports, if 
the demiſe be alledyed dehors. 1 Sid. 666. . 


So if it be for a treſpaſs, or other tranſitory thing done within the 


Cinque Ports by any one not commorant there. Tel. 12. 2 Inft. 557. 
So in any action that concerns the king, it is no ,plea that it is 

within the Cinque Ports; as in quare impedit by the king. Cro. Blix. 

911. 
And the king may ſue in what court he pleaſes. 12 Co. 61. 

So it may be pleaded to the juriſdiction of the court, that the land 

lies in Ireland, or out of the realm, R. Sho. 191. 1 Sal. 80. 
| Vide Pal. (D 5.) 


(D 4.) Privilege. 


D 4.) As peer.) So, that the defendant has privilege to be ſued 
elſewhere ; as that he is a peer by.the king's patent. | 

And he ought to ſhew his patent to the court. 1 Sid. 29. R. 6 Co. 

> 15 | 
But if he is a peer by writ, he cannot plead this, but muſt ſhew 
his writ, and pray his privilege. 1 Sid. 29. [A peer of parliament 
having pleaded in chief to a bill filed againſt him in the court of B. R. 
cannot afterwards aſſign for error, that he ought to have been ſued 
by original writ, and not by bill, Such matter was pleadable in 
abatement. Lonſdale v. Littledale, Houſe of Lords, E. 34 Geo. 3. 
2 H. Bl. 299.] | 


(D 5.) As baron of the Cinque Ports.] That he is a baron of the 
Cinque Ports, and by letters patent of Ed. I, confirmed by queen 
lilis. ought to be impleaded there, and not elſewhere, . Br. 178. 
Vide ante, (D 3.) | 


* 
— 


(D 6.) As officer to a court.) That he is an officer to another court, 
as attorney of C. B. to a ſuit in B. R. 2 Bul. 207, Lut. 195. Tho. 
Ent. 4. Off. Br. 177. Bro. V. M. 496. 

But it ſhall not be allowed upon motion, without plea. R. Sal. 
544. [An attorney, who is arreſted by capias on a ſpecial original 
out of the ſame court, is not entitled to his diſcharge on ſerving 
the ſheriff with a writ of privilege, but muſt plead ſuch privilege in 
abatement. - Croſsley v. Shaw, C. P. E. 16 Geo. 3. 2 Bl. 1085] 

So, if an attorney be ſued by original in the ſame court of which 
he is an attorney, he may plead his privilege in abatement. Doug. 
312. Vide Attorney, (B 17.) | 

| : i 


— 
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If he pleads privilege as an attorney, he may produce his writ of 


privilege or admiſſion upon record, and conclude prout patet per re- 
cordum, and then the defendant cannot be denied to be an attorney. 
R. Sal. 545. Skin. 582. 


Or he may plead it without producing it, and then it may be de- 


nied. R. Sal. 545. 


So if he claim as clerk, &c, to him who has, a record for his pri- | 


vilege, for that is a fact, Skin. 5 21. 582 

That he is a philizer of C. B. Tho. Ent. 4- TY, 

A clerk in the Exchequer. Lut. 44 R. Mod. Ca. 30s. 

That he is a fitting clerk in the Exchequer, ſhall be tried by the 
record. Kempfield v. Moore, M. 11 G. 2. Andr. 44. 5 
Or it may be allowed upon producing the Liber Rubricus of the 

Exchequer. Lit. 46. Sli. 259. Mod. Ca. 305. Fon. 288.—Or 
by a ſuperſedem to C. B. otherwiſe to B. R. R. Sal. 546, Vide Bro. 
Privilege, 25. But not by writ of privilege from the Exchequer. Dy. 
328. 3 Leo. 223. Vide Sal. 546. RG He 270 

A tally-cutter and receiver in the Exchequer. Tho. Ent. 3. 

A debtor, accountant, or officer in the Exchequer. Hard. 365. 
Sal. 546. | 

But a new officer in the Exchequer ſhall not have privilege, for his 
name is not in Libro Rubrico. Fr 288, 9. | 

And privilege ſhall be allowed in an action gui tam, &c. Sal. 543. 

That he is an attorney of B. R. to a ſuit in C. B. Lit. 639, 

And it is not neceſſary to alledge, that he has clients there. Lut. 
1666, £ (rd | 85 | 
Nor ſhall he be ſworn to the truth of his plea.” Mad. Ca. 114. 
Vide 5 Mod. 335. | | | 

If defendant pleads that he is clerk to a prothonotary, he muſt 
ſwear to the truth of his plea. Lance v. Thedam, T. 7 GC. For- 
reſcue, 341. . X yew - X 

But it is not ſufficient to ſwear that it is a true plea, for that may 
be evaſive. On/low v. Booth, Fort. 341. Str. 70g. 

If defendant pleads he was clerk of prothonotary, and daily at- 
tended, and engroſſed and drew pleas, and did other buſineſs for 
him in his office, and the affidavit is only that he was a clerk in the 
office, and was ſo for ſeveral years; it is ſufficient. Read v. Chambers, 
Fort. 342. 1 5 

1 clerks have no privilege, unleſs actually employed 
under him. yne v. Fry, H. 9 G. Str. 546. 5 

There is no need of alledging a venue where he is attorney, for 


it ſhall be tried where the writ is brought, for it is a perſonal privi- 


lege. R. Sal. 545. Cont. R. Carth. 363. 


So, that he is an officer of C. B. or B. R. &c. as warden of the 


Fleet. I Sal. I, | 

| Philizer. Sal, 544. 8 FEED 

— So, that he is one of the ſix clerks in Chancery, to a ſuit in B. R. 
Vide Tho. Ent. 3. 


- 


That he is a clerk in Chancery. 20 H. 6. 32. l. 1 Vent. 264- Bro. 


V. M. 498. Vide 3 H. 6. 30. a. 
Or ſervant to a clerk in Chancery, Lut. 1465. | 
| dS — 
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And he ought to alledge the place of the facts in his plea, for they 
are triable. R. 1 Vent. 264. Semb. Lut. 1466. 
A preſcription to have privilege need not be ſo preciſely alledged, 
for the court takes notice of it. Lut. 1666. 
Need not be affirmative, for it is matter in law not traverſable. R. 
Sal. 543. | 
But if an action be againſt an attorney, c. and others, who have 
no privilege, he ſhall not have privilege. 20 H. 6. 32. b. 33. 4. — 
Per tus Judges, 1 Vent. 298. 1 Fern. 246. Bra. Privilege, 7, 9, 12. 
Vide in Attorney, (B 17.) | 
So if it be againſt an attorney and his wife. R. 1 Rz/. 580. J. 45. 
Bro. Privilege, g. | ; 
Or againſt an attorney, as executor or adminiſtrator, R. Hob. 177. 
K. 1 Sal. 2, 7. 5 
If an action be by an e c. of C. B. againft an attorney, 
marſhal, &c. in B. R. The defendant ſhall not have privilege. &. 
2 Brownl. 267. R. 4 Leo. 193. Hard. 117. Godb. 81. tho' the at- 
tendance of the defendant is more neceſſary; for the other court was 
poſſeſſed of the cauſe. 2 Brownl. 2679. Ws 
If the defendant pleads, quod ęſt attornatus, &c. without ſaying quod 
fuit, tempore brevis, it is ill. R. 1 Sal. 1. Mayor of Bojing ſboke v. 
Bonner. P. 3 G. 2. Str. 864. Ld. Raym. 1567. 

Or, Quod nullus attorn non debet, &c. R. 1 Sal. 328. | 
Or, Quad omnes attorn' non debent placitari, &c. without ſaying, vet 
gorum aliquis. R. Lut. 639. Hard. 164. Sti. 359. For it is a ne- 

gative pregnant. Thickbroom v. Boot, P. 3 G. 2. Fre. 343. 
An action may be brought againſt a ſerjeant at law in B. R. or 
other court of Weftminſter-hall, tho' not elſewhere. R. 2 Lev. Hol 
2 Med. 297. | | 
Plea of privilege as a ſerjeant, with a writ annexed, is not good 
without affidavit that he has buſineſs there, and there only. Stiles v. 
Serjeant Mead, H. 13 G. Str. 738. | 
An attorney of C. B. has no privilege to be ſued in Middle/ex only 
if he is ſued in C. B. it is enough. Bareton v. Stephenſon, P. 5 G. 2. 
Fort. 343. Reeves v. Blyth, T. 5 & 6 G. 2. Fort. 343. Everet v. 
. Blyth, H. 6 G. 2. Fort. 344. | „ 


- 


Serjeant at law and prothonotary's clerks may plead in abatement, 
if ſued by bill inſtead of original. Swain v. Girdler, T. 7 & 8G. 2. 
Barnes, 371. | | 
If an action be by a man, as accountant or officer in the Exche- 
quer, againſt an attorney of another court, he ſhall not have privi- 
lege. Hard. 365. 

Otherwiſe, if it be by one as debtor only, for that is a general 
Privilege, which does not take away privilege elſewhere. Hard. 365. 
K. 3 Leo. 223. | | 

D 7.) As a liner. ] That he is a tinner, and that Ed. 1. granted 
to the tinners of Cornwall not to be ſued elſewhere than in the 
Stannary Court, upon contracts ariſing within the liberty, and that 
this contract apoſe there. R. Mo. 849, 1 Rol. 295. R. 2 Rol. 44. 
Fide Courts, (L 1, c.) „ Ta 
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But the defendant ought to ſhew the patent, for he is privy to it. 
R. Mo. 849. Dub. 1 Rol. 296. | 

And it is no plea, where the defendant is in cuſtad mar” de B. R. 

R. 2 Bul. 122, 3. [This muſt mean where he is really and not fititioufly 


in court.] | 


(D 8.) As a minter.) That he is monetarius, and by letters patent 
of Ed. 2. ought to be impleaded before the warden of the mint, and 
not elſewhere. Tho, Ent. 3. X 
If the court has not a general juriſdiction of the ſubject in 
queſtion, the defendant muft plead to the juriſdiction, for he can- 
not take advantage of it on the general iſſue, And in every plea to 
the juriſdiction another juriſdiction mult be ſtated. Comp. 172.] 


(D 9.) At what Time it ſhall be pleaded. 


In ordinary caſes, defendant muſt plead to the juriſdiction within 
the firſt four days; but if defendant comes in voluntarily before he 
could be obliged, (as in country cauſes, where tenants cannot be 
compelled to appear till four days after next term, ) it may be pleaded 
afterwards. Ducheſs of Hamilton v. Robinſon, M. 13 G. 2. Str. 1120. 
Vide paſt. (J 20.) . | | 
A plea to the juriſdiction ſhall not be after a general imparlance, 
as, that land is ancient demeſne. Dub. Cro. Car. 9. Did. 1 Vent. 
236. R ut dicitur Lat. 83. but there per two F. contra. R. Dy. 
210. ö. in margine, that it lies after imparlance in that particular 
caſe, but there a judgment is cited, that it is not good after im- 
parlance. | | WED 
[Nor after dies datus prece partium, as that the defendant is covert 
baron and wife to ſuch a one on the day of the writ purchaſed. H. 
4 Ed. 3. 115. Th. D. I. 14. c. 2. % 1.1 „ 
That he is a peer. R. 1 Sid. 29. | 
That he is of the Privy-Chamber. R. Ray. 34. 5 
That he is an attorney, c. of another court. Lui. 639. R. 
Sho. 49. R. ꝙ Edw. 4. 53. 6. | ; 
Or other privilege. Hard. 365. Sav. 131. Bro. Privilege, 7. 25. 
Barker v. Forreſt, M. 9 G. Str. 532. 
Tho' the imparlance be prayed by miſtake, or ignorance. 2 Rol. 294. 
So, after a diletur in the ſheriff's court, which is in nature of an 
imparlance, to have a foreign attachment, the garniſhee ſhall not 
plead to the juriſdiction of the court there. R. Carth, 26. 5 
So a writ of privilege ſhall not be allowed to an attorney, c. who 
claim privilege of ſuit in another court, after plea; by which he allows 
1 uriſdiction of the court where the action is brought. R. Mo. 34. 
al. 35. BY £ ES 
So if an attorney of G. B. be ſued in B. R. by A. and waive his 
privilege, he may afterwards be ſued there by any other, and cannot | 
claim his privilege, 1 Sal. 2. . = 
But a defendant may plead privilege after general or ſpecial bail, 
for, until bail put in, he is not in court. R. 3 Lev. 343. 1 Sal. 2. 
JV ide 1 Sal. 8. . f | 2 ; | 
So e may plead privilege as an officer or attorney of C. B. tho 
ſued by bill in cy/fod? mar and = plaintiff replies quod ęſt in cufled” 
| 4 , . 
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8 | ABATEMENT. 
mar” ; for where he is not in actual cuſtody, but by ſuppoſition upon 


T bail, he may plead privilege, for the ſheriff cannot take notice of his 


privilege. Per Holt. Sal. 1. 3 

80 a ſuperſedeas to a ſuit by reaſon of his privilege, after he has 
acknowledged the juriſdiction of the court, comes too late. R. contrà, 
3 H. 6. 30. a. Vide 20 H. 6. 32. a. : , 

When a juriſdiction ſhall be ouſted by cognizance demanded, 


vide Conuſance in Courts, (P 2, 3.) | 


(E) Plea to the Perſon of the Plaintiff, 
| * (E 1.) Villenage. | 1 
Fo the perſon of the demandant or plaintiff it may be pleaded in 
abatement, that he is a villain to the tenant or defendant, Co. 

Lit. 128. a. | 

Tho! he be a villain regardant, or in groſs. Co. Lit. 123. b. 

Thoꝰ he be his villain only for life, or years. Co. Lit. 123. 5. 

But in an action for the trial of his liberty, as /ibertate probanda, 
Bomine replegiando, & c. it is no plea that the plaintiff is his villain. 

Nor in an appeal of the death of an anceſtor, or huſband. 1 F. 
4, 5+ 5. Co. Lit. 123. 6. | : 

Nor in an appeal of rape by the nief againſt her lord. Co. Lit. 
(23S Bo. : | | 

Otherwiſe, in an appeal of robbery, or mayhem. Co. Lit. 123. B. 
126. 3. [becauſe the lord may take the villain's goods, and in an 
_ of mayhem, damages only are recovered which belong to the 

1d.) | | | - "= 

Nor in an action as executor againſt his lord. Co. Lit. 1244 a. 
Dut in actions, which a villain may have againſt his lord, the lord 
ſhall make proteſtation that the plaintiff is his villain ; otherwiſe the 
plaintiff ſhall be infranchiſed. Ca. Lit. 124. a. b. 1H. 4, 5.6. 


So in an action by a villain againſt a ſtranger, it is no plea, that the 


plaintiff is villain to another, Co. Lit, 123. G. 
Vide poſt. (F 3. | 
7 (E 2.) Outlawry. 


So it may be pleaded, that the demandant or plaintiff is outlawed, 
Co. Lit. 128. a. Vide Lut. 6. 15 29. Vide in Pleader, (2 W. 24.) 
When the cauſe of action is forfeited by the outlawry, it may be 
pleaded in bar. Co. Lit. 128. . 3 Lev. 29. [as in debt, detinue, 
He. where the damages are certain. Fs 5 
Or in a ſcire fucias upon a judgment in treſpaſs, by which the 
5 Ag = aſcertained. R. per three J. Jon. 239. Vide Pleader, 
3 L. 12.) 5 W Ms oa 
But when in perſonal actions the- damages are uncertain and not 
forfeited, (as in treſpaſs, c.) and in real actions, it ſhall be pleaded 
ouly in abatement. Co. Lit. 128, b, R. Ou. 22. | 
And it may be pleaded in abatement, tho' it be pleaded in bar. 
Semb. Lut. 1604. | . n 
And is a good plea, tho? the ſuit be by way of diſcharge z as in an 
audits” querela. K. 2 Cro. 425. dif Ed | 3, 
So outlawry of one demandant is a plea to both, 
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© Valeſs bs be outlawed for Aby for that is a ſeverance in law. 
So in perſonal actions, outlawry of one plaintiff is a plea to both. 
So outlawry-may be pleaded in bar to part, in abatement to other 
part. Lut. 1513. | 
In an action by huſband and wiſe it is a good plea, that the wiſe 
was waived, 

So if a woman be demandant or plaimiff, chat ſhe i is waived, 
Lut. | $ 
So in an appeal, outlawry 1 in a perſonal action 1s a good plea. $e. 

P. C. 149. a. 
80 — information qui tam, &c, R. 2 Med. 267. 
Outlawry upon meſne proceſs. 
Or after judgment. Laut. 15 29. 25 | 
So in error by two of a judgment againſt them, oathawry of one - 
Ag. 2 Cro. 616. | 
So outlawry of a teſtator is a plea to an ation by an executor. 


Lut. 1604. 


If one defendant is outlawed, the plaintiff may declare againſt the 
other alone. Vide Lut. 35. 
And tho” the outlawry be erroneous, it is not a bad plea till it be | 
reverſed. R. Lut. 40. 
But outlawry is no plea, when a man ſues en auter 4, a8 executor 
or adminiſtrator, Co. Lit. 128. a. 
Or in another capacity as in an action b mayor and common - 
alty, outlawry of the mayor is no plea. Co. Lit. 128. a. 
So it is no plea in a writ of error to reverſe the ſame outlawry. 
Co. Lit. 128. a. 1 Sid. 43. 
Or another . Co. Lit. 128. a. Dub. unleſs the other out- 
lawry be alſo erroneous. Bac. Elements, 7, 8. 
Nor in an attaint. Co. Lit. 128. 4a. 1 Sid. 43. 
Yet if a man in priſon upon a capias utlagatum eſcapes and is re- 
taken; in an audita querela, the outlawry is a plea, R. 1 Sid. 43. 
So in error, atiaint, audita querela, Sc. which are for a diſcharge, 
outlawry of one plaintiff i is no plea. R. 2 Cro. 616, 
Nor when the outlawry is in a county palatine; as in Cheſter, Dur- 
ham, & c. Co. Lit. 128. a. 
Outlawry cannot be pleaded before the exigent returned, and the 
outlawry recorded. Co. Lit. 128. 6b. 288.6, 
2 Nor —_ ſhewing the record of the outlawry ſub pede ili. Co 
11. 12 
Except when the outlawry is in the ſame court; for then it need 
not be ſhe wn Sub pede figilli. \ R. Lut. 40. R. 2 Mod. 267. Tut. 
1514. 
If it be not ſab pede figilli, the plaintiff ought to refuſe it ; for-if be 


accepts the plea, he cannot demur for it. R. 1 Sal. 217. 
Nor can outlawry be pleaded without an en that they are 
the ſame perſon. 

But if it be ſaid predi#' plaintiff, no averment is neceſſary. R. 
Lut. 40. 2 Mod. 267. 


Nor without concluding prout patet fer recordum ; for if the plea 


concludes, er hoc paratus eft verifigaze, it is bad. R. 3 Lev. 29. 77. 


10 ABATEME NT. 
| Rep. 307. becauſe the outlawry is to be tried by the record and not 
by a jury. ] | Py | 
"I — be erroneous, the plaintiff ſhall not take advantage 
of this by way of bes, but muſt reverſe it by error. R. Lut. 40. 
But he may reply, that the now plaintiff was dwelling at another 
place; for then he is not the ſame perſon. R. 1 Leo. 87. 
If the demandant or plaintiff imparles after a plea of outlawry, 
and before the plea determined obtains a charter of pardon, his writ. 
ſhall not abate, but he ſhall proceed. 44 Ed. 3. 27. a. Co. Lit. 


128. b. a . | 5 
So in an appeal, if outlawry be pleaded and afterwards pardoned 


or reverſed, the plaintiff may purſue his appeal. St. P. C. 149. a. 
So outlawry ſhall not be pleaded after imparlance. 2 Rol. 59. 


(E 3.) Attainder. 
So it may be pleaded in abatement, that the plaintiff is attainted of 


treaſon, or felony, Co. Lit. 130. a. Ney, 1. Sho. 155. Vide in 


Pleader, (2 W 24.) 

Or attained in a premunire. Co. Lit. 129. b. 

Or hath abjured. Co. Lit. 128. a. 

So if the cauſe of action is forfeited by the attainder, it may be 
pleaded in bar. Bro. V. M. 252. | 

But it is no plea in error for reverſal of the ſame attainder. Bac. 
Elements, 7. : l | 

Or another attainder. Dub. Bac. Elements, 7, 8. 

So it is no plea, if the attainder was pardoned before the cauſe o 
action. Adm. Sho. 155. | : 


So a defcndant cannot plead, that he himſelf is attainted; Dub. 


1 Leo. 330. R. Co. Ent. 246. b. 248. a. 2 And. 38. 46. 


| (E 4.) Alien born. | . 
So it may be pleaded in abatement in an action real, perſonal, or 
mixt, that the demandant or plaintiff is an alien, if he be an alien 


enemy. Co. Lit. 129.6. Aft, Ent. 11. 9 Ed. 4. 7. Vide Alien, 


. 


And in an aQtion real or mixt, that he is an alien, tho' he be 1 


amity. Co. Lit. 129. 5. 
So alien enemy is a plea in an action en auter droit, as executor, Wc, 
R. Cre. Elia. 142. i | | | 
80 in an action upon an obligation by an executor, it may be 
pleaded, that the teſtator was an alien enemy. Semb. Lut. 34. Shin. 
3790. g | 
But it ought to appear, that he was an alien enemy at his death. 
R. Skin. 370. "Ep 5 
Let if the replication be, that he continued here till his death by 
the king's licence, it ſhall be intended, that he came with licence. R. 
ut. 35 | 


Plea that he is alien born is good, tho' it it is not ſaid de patre et 
80 


matre extra ligeantiam, & c. Sho. 349. | 
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go tho? it is not ſaid natus, but oriundus extra ligeantiam. R. 
4 Med. 405. 3 „ 

But in an action perſonal, it is no plea, that the plaintiff is amalien, 
if he be in amity. Co. Lit. 129. b. | 2 

It muſt be ſhewn that the plaintiff is alien enemy, which ſhall not 
be preſumed, nor need the contrary be replied. R. on Demurrer. 


Openheimer v. Levy, M. 11 G. 2. Str. 1082. Heppen v. Lepper, M. 


* 


» 


11G. 2. Andr. 76. S. C. [In this plea the defendant muſt: ſtate 
that the plaintiff was born in a foreign country at enmity with this 
country, and that he came here without letters of ſafe conduct 
from the king. Caſſeres v. Bell, B. R. H. 39 G. 3. 8 T. R. 166.1 
As in treſpaſs quare clauſum fregit. 32 H. 6. 23. . 3s 
Nor in debt, action upon the caſe for ſlander, &c. R. Dy. 2.6. 
Nor if one ſues en auter droit, as executor or adminiſtrator, R. 
Cro. Car. 9. Skin. 370. | | | 
If an abbot or prior ſues in right of his monaſtery. Co, Lit, 129. 
a, b. Sq 
i Soitisno plea in a ſcire facias upon a judgment, that he is an alien; 
for it ought to be pleaded to the original action. R. 1 Sal. 2. 
Nor in error on a judgment in an information againſt him. Co. 
A129. b.'\ © ; | 
Nor in any writ of error. 1 Brotunl. 42. . | 
So it is no plea, that he is an alien enemy, when a man is under 
the protection of the king. R. 1 Sal. 46. 5 | 
And it is a good replication, that he was at the time and now re- 
mains in this kingdom, by licence and proteCtion of the king. George 
v. Powel, T. 4 G. Fort, 221. [Vide Notes to Co. Lit. 129. b. note 3. 
Wells v. Williams, C. P. M. 9 Will. 3. 1 Ld. Raym. 282.) 
To a plea that he is an alien born, the plaintiff may reply, that he 
was born within ligeance. | 3 Ls 
And the replication ought to ſhew where he was born, and from 
thence the jury ſhall come. Th. D. J. 1.c.6./. 5. K. 1 Sid. 357. 
And it ought to conclude to the country; for it ſhall be tried where 
the writ is brought. R. 1 Sal. 2. | | 
| Otherwiſe where it is pleaded in bar; for then it ſhall conclude 
with an averment. 1 Sal. 2. R. 4 Med. 285. 
So the plaintiff may reply, that he is made denizen by letters pa- 
tent. 9 Ed. 4. 75.6. | | | 
Or naturalized by parliament. 3 H, 6. 55. a. [A plea of alienage, 
to an action on a policy of Inſurance brought in the name of an ö 
Engliſh agent for his principal au alien, ſuch intereſt appearing upon 
the record, is a good plea; and a replication to ſuch plea that the 
alien is indebted to the agent (the plaintiff) in more money than the 
value of the property inſured cannot be ſupported. Brandon v. Neſ= 
bitt, B. R. M. 35 Gee. 3. 6 T. Reg) 3s 


— 


( E 5.) Profeſſion. # y | 
. So it may be pleaded in abatement, that the demandant or plaintiff 
is profeſſed in religion. Co. Lit. 132. a. | 
But profeſſion out of the realm is no plea; for it cannot be tried 
by the certificate of the ordinary. Co. Lit. 132. 6. 80 
1 f 
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So profeſſion i is no plea, where one ſues en auter droit as —_— 


or adminiſtrator. Co. Lit. 132. b. 
If a parſon or biſhop ſue for a matter in right of his parſonage or 


biſhoprick. Co. Lit. 132. 5. 


If the ſovereign of a _— houſe, as the abbot, &c. ſye in right | 


of his houſe. Co. Lit. 132. b. 
So if the king's farmer ſue for a matter that concerns his farm. 


2 H. 4. J. a. 
So if a man profeſſed joins with his ſovereign, as a monk with his 


abbot; in battery. Co. Lit. 132. 6. 

Or in conſpiracy. Co. Lit. 132. b. 

Or if a man profeſſed be enabled to ſue by the king's patent 
Or by preſcription. 

Or by the pope's bull. 


So now by ff. 31 H. 8. 6 6. and 33 H. 8. 29. All men and women 


profeſſed may purchaſe, ſue and be ſued, c. in the ſame manner 
as if never profeſſed. 
Profeſſion of one demandant abates the writ for all. 7 H. 4. 2. a. 
Otherwiſe of an executor plaintiff. 3 H. 6. 24.6. 
If profeſſion of the demandant or plaintiff be pleaded, it is ſuf- 


_ to ſay that he was profeſſed without ſaying, that he is. 1 Ed. 


* 7 When a writ abates by profeſſion pending the writ, Vide pop. 
(H 41 
75 2 720. (F 1. . 


(E 6.) Coverture. 


So it may be pleaded to the perſon of the plaintiff, that the f is a | 


feme-covert. Co. Lit. 132. 5. Aft. Ent. g. 

That ſhe is the wife of the defendant. Semb. 17 Ea. 3. 20. 3. 
1 Bro. Ent. 63. 

To a plea of coverture the plaintiff may reply, that the is /ols 
which ſhall be tried by the country, Af. Ent. g, 10. and then tra- 
verſe the coverture. 

So in an action by huſband and wife it may be pleaded, that ſhe 
was not covert at the day of the writ purchaſed, Th, D. J. 11. 
c. 2. J. 8. 

"<a they never were married. $ho. 50. 

—— there was a divorce between them, and ſo ſhe is not his wife. 

. ras 
Wo But it is no plea, if the huſband be baniſhed. Co. Lit. 132. b, R, 
Mod. 851. 2 H. 4. 7. 4 | | 

Or hath abjured. Co. Lit. 132. 5. 133. 4. 

Or if there be a divorce, though the divorce be only 4 menſd et 

thoro. D. Mo. 666, 

So it is no plea, if the queen conſort ſues alone. Ca. Lit, 133. a. 

Vide poſt. (F 2, H 42.) Pleader, (2 A 1.) 


(E J.) Excommunication, 


So it may be pleaded in abatement, that the demandant or plaintiff 
is excommunicated, Co, Lit. 134. 4. Lu. 17. 
The' 
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Tho? he ſues as executor or adminiſtrator. Co. Lit. 134. 4. 3 Lev. 
208. £ | 3 Ne 2 

Or in his political capacity, being a corporation ſole; as biſhop, Tc. 
Co. Lit. 134. a, RY 2 2 PEE / 

So it may be pleaded, that the plaintiff is a popiſh recuſant convict, 


and therefore quaſi excommunicatus by flat. 3 Fac. 1. R. 3 Leu. 208. 


1 Brow. Ent. 5. Lev. Ent. 11. 2 Med. Ca. 43. Clift. 3. 
But that he is a recuſant is not good, without an averment that he 
is a popiſh recuſant. R. 3 Lev. 11. 

And convict de papali recuſuntia. R. 3 Lev. 67. 


So that it is not good, without ſaying, that the conviction was 


ſecundum ormam ſtatuti. R. 3 Lev. 67. Vide 2 Mad. Ca. 44 | 
And the record of the conviction ought to be brought into court. 


K. 3 Lev. 333. 


And the plaintiff may reply, that the conviction is pardoned. 


3 Lev. 11, 333. | | 
So the plea is not good, without ſhewing, before whom he was 
convicted. Gl | | 
Without ſaying, et hoc paratus eft verificare per record'. R. M. 
5 G. 1. in C. B. bet More and ( Comyns's Reports, 307, 309.) 
Dub. Whether it ſhall not be ſb pede ſigilli. 2 Mod. Ca. 43. Vide 
3 Lev. 334. ( Compyns's Reports, 308, 309.) | | 
But it is no-plea in an action by a corporation aggregate. 
That the mayor is excommunicated. Co. Lit. 134. a. 
Nor in prohibition, Q. that he who ſues qui tam, & c. is excom- 
municated ; for he ſues for the king alſo. 12 Co. 61, 
Nor excommunication by the Pope, Co. Lit. 134. 6. | 
Nor excommunication by the biſhop himſelf, who is defendant in 


the cauſe; for it ſhall be intended for the ſame cauſe, unleſs the 


contrary appears. Co. Lit. 134: a. 

Excommunication of one plaintiff is a plea to both. D. 3 Lev. 208. 

'The plea of excommunication ought to ſhew the letters under the 
ſeal of the biſhop declaring it. Co. Lit. 133. . R. Tut. 19. 

If the party ſhews the certificate of the biſhop in his plea, it is 
not ſufficient unleſs it be ſub pede ſigilli. Lut. 19. Vide 3 Lev. 333, 4. 


So if the excommunication be by the, delegates, he ought to ſhew 


their certificate of it under ſeal. Lut. 19. | 
Ought to ſhew the time of the excommunication. 2 Cro. 82. 


And aver, that the party excommunicated, and the plaintiff, are 


the ſame perſon. 2 Cro. 82. 
Ought to ſhew, by what biſhop. R. Mo. 775. 


If excommunication is pleaded, it ſhall be tried by the certificate 


of the biſhop. EEE ” 
And none but the king's court can write to the biſhop: Co. Lit. 
134. a. | 
None but the biſhop, or one that has ordinary juriſdiction and is 


immediate officer to the king's courts, can certify excommunication. 


Co. Lit. 134. a. Vide Certificate. 


- 


As the dean and chapter, in time of vacation, Co. Lit. 1 34. 4+ 
The archdeacon of Richmond. Co. Lit. 134. a. © 8 
A certificate, that another biſhop certified him is not good. Co. 


If 


Lit. 134. a, 
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14 ABATEMENT. 
If the biſhop die, his certificate is in force. Co. Lit: 134.'a. 


But excommunication may be certified. by letters teſtimonal 2 


Hille, as well as by direct certificate. R. 1 Vent. 222. | 
By the plea of excommunication the defendant ſhall go quit with- 


out day, but the writ ſhall not abate; for upon letters of abſolution 
the plaintiff ſhall have a re-ſummons. or re- attachment upon the ſame 
original. Co. Lit. 134. a. R. Lut. 19. 
And therefore it ſhall not be ſaid petit judicium de brevi, but it ſhall ' 
be ſaid, reſponderi non debet. R. 3 Lev. 208. | 
Nor ſhall it conclude with petit judicium de brevi, but quod loquela 
remaneat fine die quouſque, & c. R. Lut, 19. | 
And reſpondere, for reſponderi, is bad. R. 3 Lev. 240. 
, To this plea the plaintiff may admit the fact, whereupon judgment 
ſhall be quod loquela remaneat quouſque. Vide Co. Lit. 134. b. 
Or, reply, that the plaintiff is abſolved, 
Or pardoned by a general pardon. Dub. 2 Cro. 212. 
If an abſolution be produced it is not ſufficient, unleſs it appear 
to be by the ſame biſhop, or by the archbiſhop, c. upon appeal. 


R. Ms. 775. 


(E 8.) Another, who ought to join, not named. 


(E 8.) Parcener.] So it ſhall be pleaded in abatement to the ability of 
the demandant or plaintiff, if he ſues alone, when others ought to join 
with him in the action. Brac. I. 5. de exceptionibus, c. 25. Fl. 6. c. 38. 

As where one parcener ſues without the other, who claims a right 
to the ſame land from the ſame anceſtor. Co. Lit. 164. a. | 
So in any caſe, if one parcener ſues alone, when the other par- 
cener ought to 2 him, the tenant or defendant ſhall plead in 
abatement, { | | | 

When parceners ought to join, when not. Vide in Parcener, (A. 5.) 

So if one parcener bring treſpaſs againſt the other, it is a good 
plea, that they hold as parceners. 15 Ed. 4. 2. | | 
So in mortdanceſtor, darrein preſentment, & c. Th, D. J. 11. c. 26. 


* 


J. 6. | 
If the tenant ſays, that the land is partible by cuſtom among the 
heirs males, and that the demandant has a brother not named; it is 
ſufficient, without ſaying, among whom the land was parted. Vide 
T5. D. J. 11. c. 26. /. 1. 3 Ed. 3. 101. 9 Ed. 3. 467. | 
90 if the tenant ſhews that the land is 3 and deſcended to 
the demandant and R. his brother, it is ſufficient, without ſaying, 
that R. is alive; for if R. had iſſue, the iſſue ought to join; if he died 
without iſſue, the demandant ought to make title as to R.'s moiety. 
Th, D. J. 11. c. 26. ſ. 2. 24 Ed. 3.25, | 


Vide poſt. (F 4.) 


(E 9.) Jointenant.] So if one jointenant ſues, the defendant may 
plead, that the plaintiff has nothing except jointly with ſuch a one. 
"3 2b $1 6 2% {8 - 8 

In all real and mixt actions jointenants generally ought to join, for 

they have but one joint title, and one freehold. Co. Lit. 189. a. 195. b. 
And therefore they ought to join in a writ of right, precipe quod 

reddat, aſſiſe, waſte, quare impedit, &c. Th. D. J. 2. c. 2, 
5 EE 90 
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« So they ought to join, though one only has cauſe of complaint : 


As in aflize, where a tort is done by the leſſee for years of one, which 
ouſts the other jointenant. Th. D. J. 2. c. 2. . 16. e 
So they ought to join in treſpaſs, and other perſonal actions, where 
they have-a joint intereſt. | 
So in debt, or avowry for rent. R. 5 Med. 73. 92 
A ſurviving joint-merchant and the executor of the other joint- 
merchant, who is dead, may join in afſumpſit, &c. for goods, which 
belonged to them as jointenants. 2 Lev. 228. K. cont. Sal. 444. 
Vide poft. (E 12.) OE 4 | 
But they ought not to join in an audita querela, where execution 
is ſued againſt them on a joint recognizance; for it * ſeveral griev- 
ance. R. Ney, 1. 8 25 
Vide pot. (E 1 2. F 5,) 


(E 10.) Tenant in common.] So if tenant in common ſue a per- 
ſonal action for a matter that concerns his tenements in common, as 
treſpaſs guare clauſum fregit, & c. without his companion, it may be 
pleaded in abatement. = 1 Sid. 49. Th. D. J. 2. c. 3. . 4. Co 


H. 4. 1.6. ' 
Or an action upon the caſe. for a nuſance, &. 2 Cro. 231. 
So if he ſue a real action f tire thing; as an aſſize for the 


ſervice of an horſe, which is denied: Co. Lit. 197. 7 

Or a guare impedit ; for the preſentation is entire. Co. Lit, 195. b. 
Th. D. I. 2. c. 3. / 3. 0 | 

Or a writ of raviſhment or right of ward; for the body is entire. 
Co. Lit. 197. ö. Th. D. 1. 2. C. 3. fe 5. 

So if he ſue a detinue of charters, Co. Lit. 197.b, Th. D. J. 2. 
c. 3. 2 6. | 4 * 

Or warrantia charte. Co. Lit. 197. b. 6 HE THAT. 

So if he ſue debt for rent reſerved by them upon a leaſe for years. 
Lit. /. 316. | | | 

5 * waſte upon a leaſe for years. 2 Mod. 62. | 

So if he ſue an aCtion upon the caſe for plowing their lands, whereby 
their cattle are hurt; for it is not any ſeveral damage. R. Jon. 142. 
[One tenant in common cannot maintain trover againſt another, 
Holliday v. Camſell, B. R. E. 27 Geo. 3. 1 T. R. 658. . 

But tenants in common ſhall not join in a real action generally, for 
they have ſeveral titles. Lit. . 311. „„ . 

or in a writ of entry upon the Stat. R. 2. or upon Stat. 8 H. 6. 

Th. D. J. 2. c. 3. . 8. 15 K. 2. c. 2. 8 H. 6. c. 9. | 

Nor in a writ of waſte upon a leaſe for life. Vide 2 Med. 61. 

wy for forging of falſe deeds ; for that concerns the inheritance. 
2 Uro. 231. : ' 
So if they make a joint leaſe in tail or for life rendering rent, which 
is not entire, but may be divided, they ſhall make ſeveral avowries 
for the rent; for that is incident to the reverſion, which they claim 
by ſeveral titles. Lit. ſ. 314. 6 | 
. So if a diſtreſs for rent not entire be reſcued, they ſhall not join 
in reſcous. Lit. ſ. 314. | ef 

So they ſhall not join in an ayowry for rent not entire reſerred upon 
a leaſe for years. Lir. / 317. 0 | 


» ABATEMENT. 


So in guare impedit, &c. if one jointenant releaſe, the otlier ſhall 
ſue alone without him. Co. Lit. 197. b. * = 
When a tenant in common ſhall have an action againſt his come 


panion, when not, vide poſt, (F 6.) 


(E 11.) Baron and Feme.] By the cuſtom of Londen a wife who 
is a fole merchant, ſhall have an action without her huſband. 1 Ed. 


4. 6. a. 


(E 12.) Joint contradlor.] So in every caſe where two make a 
contract, and the one ſues alone without the other, it may be pleaded 
in abatement; as, if two deliver 100/. to A. and one ſues an ac- 
count for it. 10 Ed. 3. 489. Vide 10 Ed. 4.5. Th. D. J. I. c. 47. 
foe 2. [Graham v. Robertſon, B. R. H. 28 Geo. 3. 2 T. RK. 282. 

If there be a bailment of a writing by two, and one brings detinue. 
ae u. 3. 24. 75. D. I. 2. e. 3. f. Ge | 
If an obligation be given to A. and B. and one only ſues, without 
ſhewing that the other is dead, the defendant may plead in abatement, 
that the other is alive. Semb. 1 Sid. 238, 420. 1 Vent. 34. 

Or the defendant may upon oyer demur. 1 Sid. 238. 420. 1 Vent. 
34. [The reverſion of lands, demiſed to the defendant for years, 
is conveyed to A. and B. and the heirs of B. in truſt for A. and his 
heirs; A. declares ſingly on a covenant contained in the leaſe, and 
aſter ſetting out the above title, without averring the death of B., 
ſtates himſelf to be © thereby ſciſed of the reverſion in his demeſne 
« 2s of fee,” and was holden bad on demurrer. Scott v. Godwin, 
C. P. T. 37 Geo. 3. 1 Bof. Pull. Rep. 67.) 

Ss if there are ſeveral part-owners of a ſhip or goods, they ought 
to join in a ſuit againſt him who takes them away, or prejudices 
them, R. 3 Lev. 354. 1 Sal. 32. Vide Navigation, (J 3.) 

If the owner of part of a ſhip is impleaded in the Admiralty for a 
matter at land, and the part of the ſhip arreſted, and thereupon he 
brings action on the ſtatutes of R. 2 and H. g. it is no plea in abate- 
ment, that the other part-owners did not join. Smith v. Gibſon, T. 
9G. 2. Br. 1045. 13 K. 2. f. 1. c. 6. 16 R 2. c. 3. 2 H. 4-- 
b. 11. | 
For the cauſe of action was the ſuing in the Admiralty court, which 
was agaii:it plaintiff only; the detention was no cauſe of action, but 
only a conſequence of the ſuit. id. B. R. H. 271. 

If one joiut-merchant die, his executor and the ſurvivor ſhall join 
in trover or other action for goods that beloaged to them jointly. 
Dub. whether they ought, Sho. 189. Adm. Lut. 1493. R. 2 Lev. 
188. 228. R. conir Sal. 444. Vide Merchant (D). ; FS 

So if a falſe return be made to the prejudice of ſeveral; by which 
they are put to a charge, they may join in an action; for the charge 
of the proſecution, which was joint, is the cauſe of the action. R. 
3 Lev. 362. | | 

But if ſeveral have an intereſt in a thing, yet if the cauſe of ac- 
tion be not joint, one alone may have the action: as, if a charter be 
made to four, and one of them bails it to A., he alone ſhall have 
detinue for it. Th, D. J. 11.c. 47-/. 8. 2 

n 


* 
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In treſpaſs for cutting down trees growing on a copybold, the 
opyholder ſhall ſue treſpaſs without the lord, and the lord without 
2 copyholder. 2 H. 4. 12. Th. D. I. 11. c. 4. .) 

So if goods bailed are taken out of the poſſeſſion of the bailee, 
the bailee ſhall have treſpaſs alone, and alſo the bailor alone; and if 
one recovets, the other's writ ſhall abate. 48 Ed. 3. 20, 21. Th. 
De 1. 47+ /. 6. e 6 ; 
. [50 — oe by elegit is ouſted, he and the reverſioner ſhall 
have ſeveral aſſizes. Th. D. I. 11. c. 47. J 6] - . 

If one obligee delivers an obligation made to him and others unto 
an attorney who cancels it, he alone ſhall have an action for it, R. 
Lat. 124. 55 | „ 5 

8o if one joint-tenant or one joint-merchant ſues, and it is not 
pleaded in abatement, no advantage ſhall be taken of it in evidence. 
1 Sal. 290. 2 Lev. 113. 4 Mod. 181. up 3 

In the caſe of a fort, it muſt be pleaded in abatement; but if he 
brings 6ſumpſt, it may be given in evidence. Legliſe v. Champante, 
M. 2 G. Str. 820. 3 x Þ 

Nor if it appears by a ſpecial verdit. R. 3 Lev. 353. 1 Sal. 32. 

Nor can it be pleaded in bar. R. Sho. 189. 3 Lev. 290. Carth. 170; 

[If one of ſeveral part-owners of a chattel ſue alone, the de- 
fendant can take advantage of the objection only by A plea in abate · 
ment, even though the defect appear on the declaration, Addiſon v. 
Overend, B. R. T. 36 Geo. 3. 6 T. R. 766.] _ = 

(If one of two part-owners of a chattel ſue alone for a tort, and 
the defendant do not plead in abatement, the other part-owner may 
afterwards ſue alone, and the defendant cannot plead in abatemenr 
to ſuch action. Sedguorth v. Overend, B. R. E. 37 Geo, 3. 7 T. 
R. 279. 0 | 


Vide poſt. (F 8:) 


(E 13.) Executort.] So if one executor ſues without naming the 
others, the defendant ſhall plead in abatement, that there is another 
executor living not named. AP. Ent. 11. Vide in Pleader (2 D. 2.) 

Tho' one executor is ſevered ; for there ſhall not be ſummons and 

ſeverance, where the converſion -is ſince the death of the teſtator. 
K. Hard. 317. | ; | 
| Tho! the other executor be within the age of ty years. R. Yu, 
130. K. 2 Sand. 213. Ray. 198. | | 
Tho' the other executor does not adminiſter. R. 1 Lev. 161. 
| 5 1 refuſes adminiſtration before the ordinary. Th. D. /. 2. 
c. 11. / 6, 5 
Bo if one be of the age of one year only, and the other proves the 
will alone, and takes adminiſtration during the minority.of the other. 
R. Tel. 130. 1 Brownl, 101. 2 
But if one of the executors be an infant, and the other of full age 
proves the will alone, he alone may maintain an action without 
mony the mm R. 1 Lev. 181. | | 
r may alone have a /cire facias upon a judgment obtained by his 
teſtator, R. 1 2. 55 _ FM n 
ITet infants executors may join with him of full age in a ſcire fa- 
iat. Ray. 198. ö N 
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| So if two executors join, and aver that they have proved the will 
where it appears that one only proved it; it is no cauſe for a plea 
in abatement. 1 Sal. 3. 5 


Vide poſt. (F 10.) 


(E 14.) Adminiſtrator.] So if there are two adminiſtrators, and 
the one ſues alone; the defendant ſhall plead, that there is another 
co-adminiſtrator living not named. Raft. Ent. 324. c. Reg. 140. a. 
Vide in Pleader, (2 D 10.) Fade poſe. (F 10.) | 


is.) Several joined, when one only onght to ſue. 


So it may be pleaded in abatement, that ſeveral join, when one 
alone ought to ſue the action; as in treſpaſs guare clauſum fregit by 
three, when one alone ought to ſue. R. Cro. El. 143. Dub. 2 Ed. 4. 
23. R. I Leo. 315. | | | | 
$0 in a quare impedit by two, when the one had nothing in the 
patronage. 11 H. 4. 54. 5 

So in a real action by two. 12 H. 4. 15. 

So if principal and bail join in error of a judgment againſt them; 
for the judgments againſt them are ſeveral. R. 2 Cro. 384. Hob. 
72. Cro. Car. 300, 408, 575. R. 1 Rol. 294. Fon. 360. 

But when two have one entire joint damage by any wrong, they 
may join, tho” their intereſts are ſeveral z as, two lords of two manors 
may join in an action for not grinding at their mills, when the party 
- ought to grind at the one or the other. R. 2 Sand. 116. 

All the dippers at Tunbridge Wells may join in an action againſt 
one who diſturbs them in their employment; (acts as a dipper when 
not approved by the lord of a manor, though choſen by the homage.) 
Weller v. Baker, T. 9 G. 3. 2 Wilſ. 14. 

If a man plead, that the plaintiff or demandant has nothing but 
Jointly with ſuch an one who is alive and not named, he ought to ſhew 
where he is living; for the iſſue ſhall be joined upon the life not 
upon the death, which comes on the part of the tenant or defendant. 
22 Ed. 3. 8. | X 
If a man plead joint-tenancy on the part of the plaintiff or de- 
mandant, he need not ſhew, of what gift. M. 19 H. 6. 32. Agr. 
21 Ed. 4. 78. [for it is not within his knowledge.] 

Jointenure on the part of the tenant or defendant, Vide pf. (F 5.) 


(E 16.) No ſuch perſon in rerum natur. 


So, the defendant ſhall plead to the perſon of the plaintiff, that 
there never was any ſuch perſon in rerum naturd. Bro. Brief 25, 
Th. D. J. 11. e. J. Aft, Ent. 10. | 

Or, that there never was one of the plaintiffs in rerum naturd. 

Or, chat there never was ſuch an one in rerum naturd as A. who is 
namgd another defendant. Per Vawviſeur. 21 Ed. 4. 6. Bend, pi. 
F e "LE 

And no ſuch perſon in rerum naturd, as to one abates the whole 
writ, R. 27 H. 8. 26. 3. There having been ſeveral determinations 
both ways, before that time. 9 


But, that there was no ſuch perſon zt the day of the origin 


purchaſed, ig ill ; for he ought do Gay chat he was dead before the 
| | original 


v%* 
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original purchaſed „or that there never was ſuch a perſon in rerum 
\ naturd, Bro, Brief 25, 70. 21 Ed. 4. 6. | 


(E 17.) Death of the Plaintiff. 


So, that the plaintiff died before the original purchaſed. At. Ent. 8. 
Vide Reg. pl. 293. Dub. 2 Vet. 196. 13 
So, that one of the defendants died before the original purchaſed. 
27 H. 8. 26. 6. Reg. pl. 293. . 
Though it be in an action in which the death of one defendant 
does not abate it, as in treſpaſs; for here the writ was always falſe. 
Bro. Brief 175, 301. Th. D. J. 11. c. J. J. 1, 2, 4, 5. Dub. Vid. 
(H 35. 1 | 
N alle Per Knivet. 23 A/. pl. 10. ; 
2 So the death of one defendant before the original purchaſed abates 
"ES the whole writ. 27 H. 8. 26.6. | | : 
Wen a writ abates by the death of the plaintiff or defendant 
* pendente lite. (Vide poſt. H. 32, 33, 34, 35+) | 
| [An attion does not abate by the plaintiff's becoming a bankrupt, 
= Waugh v. Auften, B. R. M. 30 Geo. 3. 3 T. R. 437-] 


(E 18.) Miſnomer of the Plaintiff, 

E 18. In name of baptiſm.) So he ſhall plead miſnomer of the 
plaintiff, if his chriſtian name be miſtaken, *' 

Or if his chriſtian name be omitted, | : | 

Tho! he be known by the name by which he ſues; for he can have 
but one name of baptiſm, and ought to ſue by his true name, and 
not by the name by which he is known, Th, D. I. 3. c. 1./. 7. 

But if bond be given to Elizabeth, and action brought in the name 
of Elizabeth, defendant ſhall not plead that plaintiff's name is Jabel. 
Monkhouſe v. Hutchinſon, H. 1721. Bunb. 101. 

So if a peer of the realm ſue, he ought to ſue by his name of bap- 
tiſm; as an earl. Th, D. J. 3. c. 1. J. 6. 

Yet a plaintiff may ſue by his name of confirmation. Th, D. J. 3. 
c. 1. foe 7. R. 2 Rol. 135. A. | . 

And a corporation aggregate ſhall ſue by its name of incorporation 
only. 2 ff. 666. | | | 

[The plaintiffs were incorporated by the name of « the mayor 
and burgefles of the borough of Stafford in the county of Stafford,” and 
ſued by the name of „the mayor and burgeſſes of the borough of 
8:afſord.” This miſnomer is pleadable in abatement, and cannot be 
taken advantage of in any other way. Stafford v. Bolton, C. P. E. 
37 Ges. 3. 1 B. & Pull, Rep. 40.) 

As a mayor and commonalty, without the chriſtian name of the 
mayor. 12 Ed. 4. 10. 2 inf}. 666. | | 

ean and chapter, without the chriſtian name of the dean. Conti. 
14 fl. 4. 10. Acc. 21 Ed. 4. 16. 2 Inſt, 666, | 
The warden and fellows of a college, without the chriſtian name 
of the warden, R. 1 Leo. 307. Vide 2 Inf. 666. 
So a religious man profeſſed ſhall ſue by his name of dignity, 
without his chriſtian name; as an abbot. 75. D. J. 3. c. 1. J 3. 6, 
AL, 8 Ed. 3. 427» 34 29 Za. 3.44. 2 7 H. 6. 27. 


Vide 5. (F 19.) 
| — E15.) 
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(E 19.) In ſurname.] So if the ſurname of the plaintiff be omitted, 
It Wall be pleaded in abatement. 

Or if it be miſtaken, 

Or if his name of baptiſm be joined by his name of office, it is not 
ſufficient without his ſurname ; as H. parſon of D. M. 27 H 6. 3. 

But if the ſurname by which he is known is added, it is ſufficient. 


. . 
And the plaintiff may reply to the plea of miſwomer, that he is 


known by the one name or the other. 

So if it be ſaid, A. the daughter or ſon of B. it - ſufficient, with- 
ont any other ſurname. Th. D. 3. c. 2. 6, 7, 8. 

So if a feme covert be called the 3 of B. it is ſufficient, with- 
out other ſurname; for ſhe cannot ſue by the ſurname of her father. 
D. . e. 2. . 3. . K. 2 H. 4. 1. 9 

80 ff a name be joined to the! name of dignity, it is ſufficient without 9 
other ſurname; as A. duke of B. or earl of B. Th. D. J. 3. c. 3+ J. 5. 

. archbiſhop, or biſhop of A. 75). D. J. 3.c 

Yet if the ſurname be alſo added,. it is good. Th. D. J 3. 6. 3. 8 

Vide peſt. (F 18.) 


(E 20.) Nane of dignity.) So if the plaintiff has a name of dignity, 
and it be omitted or miſtaken, it ſhall be pleaded in abatement: as 
if he is an earl, c. of this realm. Vide Th. D. I. 3. c. 3. J. 7,8. 

Or a knight. Th. D. I. 3 c. 3. 14. Reg. pl. 288. 

Or a biſhop. 

Or where the defendant is maſter of an hoſpital. Per Scrope, H. 


2 Ed. 3. pl. 8.\ Th. D. I. 3. c. 3. /. 4. 
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Or baronettus, and not miles et baronettus. 

So if a atuſe be acknowledged by A. B. Arm', and he afterwards N 
becomes a baronet, and the ſtatute be extended againſt him by the þ 
name of A. B. Arm, without naming him baroner, the proceſs ſhall * 
be abated, N. Hab. 129. 

But a dignitary of another realm need not be ſo named; as an carl 11 
in France, ce. 20 Ed 4. 6. a. it 

Or in Ireland. Pal 345. 

Yet a Wit againſt the king of another realm ought to name bim hi 
king; as againſt E. Balicl king of Scotland, Th, D. J. 3. c. 3. J 7. 1 
T. 20 Ed. 4. 6. a 

50 againſt a biſliop of Ycland; for he 1 is a biſhop of the church for 
univerſal, Pal. D 


15. 

So if a biſhop or abbot be depoſed, he ſhall not afterwards be ſucd 
by lis name of dignity, for he loſes it. Per Paſton. 21 H. 6. 3. 
So a lord of parliament, if he be not alſo a. Ty; necd not 
name himſelf Dominus. Th. D. I. 3. c. 3./.1 
et if he ſues by the name of Dominus, the writ ſhall not abate: 
Th. D. J. 3. c. 3. . 15. 

So if a woman noble by marriage afterwards marries beneath the 
degree of nobility, by which ſhe loſes her dignity, if the huſband and 
wife ſue, naming the wife by her name of dignity, it may be pleaded 
in abatement. Semb. 4 Les. 196. KR. Dy. 79. b 

[An archdeacon is ſaid not to be a name of dignity, and therefore 
he _ not be named archdeacon. Th, 1), . 3˙6. 3. J. 17J 

Vide gf. F 19.) (E 21) 
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E 21.) Name of office. ] So if the plaintiff ſues for any thing re- 
lating to b _ 1. ought to name himſclf by the name of his of- 
ſice, otherwiſe it may be pleaded in abatement, Ve 

As if a ſheriff brings reſcous, and does not name himſelf ſheriff. 
. 7. 14. gs | | a 

If a monk, as the king's farmer, ſues, and does ndt name himſelf 
farmer. 2 H. 4. 7. a. | | | 

If a prebendary brings a real action for land of his prebend, and 
does not name himſelf prebendary. Th. D. J. 3. c. 5. J. 1: 5 

If a precentor brings a que impedit for a prebend annexed to his 
precentorſhip, and does not name himſelf precentor. 14 H. ©. 14. 
ACE 2c $64 | | 

If a prior, being parſon of D. ſues for a matter appertaining to 
that church, and docs not name himſelf parſon. P. 12 H. 4. 20. 
M. 10 H. 7. 5. 18 Ed. 4. 17. Th. D. J. 3. c. 5. J 6. | 

If a dean brings a precipe or other action by reaſon of his being 
dean, he ought to be named ſo, Vide Th. D. J. 3. c, 3./ 6. 
Ik a guardian in chivalry ſue for any thing, to which he has a right 
zs guardian, and be not named guardian. Th. D. J. 3 c. 7. 
i If an attorney ſue a writ of privilege, and do not name himſelf at- 
torney. M. 3 Ed. 4. 26. | | 

If the warden of the Fleet ſue privilege, and be not named warden. 
= 13.4 3- 6 4-5: % Ne | 

So if a man ſues as executor, and does not name himſelf executor. 
Th 4 3.c.8./. . . EN 

Or be only adminiſtrator» Clift. 15. | 

And where an executor is ſued, he ought to be named executor in 
the firſt name; for it is not ſufficient in the alias dictus. 30 H. 6. 5. 

But if an officer does not entitle himſelf to an action by his office, 
he need not name himſelf by name of office; as, if a treaſurer, 
chancellor, &c. ſues. Th. D. J. 3. c. 4. / 1. 7 TS 70'S 

If a man brings an aſſiſe of a 3 which he holds of the colla- 
tion of the king, he need not name himſelf parſon or chaplain; for 
it does not appear that he is inſtituted. Th. D. J. 3. c. 5. J 2. 

So a parſon need not name himſelf parſon, in an account againſt 
his 7 of for the profits of his church. Adj. 30 Ed. 3. 1. Th. D. J. 3. 
fo: 6 3» | 

Nor in treſpaſs for an aſſault or de parco fracto, upon a diſtreſs for 
ſervices due to his church. Semb. 2 H. 4. 22. 10 H. 7. 5. Th. 
D. 1. 3. c. 5 / 4. | 

80 7 8 in treſpaſs need not name himſelf dean. Fide Th. D. J. 3. 
c. 3. /. 0. 5 

So an heir need not name himſelf heir, in a detinue of charters 
which he claims from his anceſtor. Th. D. J. 3, e. 6. 5 

Nor an executor name himſelf executor, in treſpaſs for goods of 
the teſlator carried out of his poſſeſſion. P. 19 H. 6. 65. ; 

So an aſſignee, in covenant need not name himſelf aſſignee. B. 
2 Cre. 240, where he ſhews a legal aſhgument, | 


Vide poſt. (F 20.) 


(E 22.) In other addition to his name.] So if a plaintiff ſues, and 
to his name of baptiſm and ſurname adds the addition of any place 
C 3 or 
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or vill, and that be miſtaken ; it may be pleaded in abatement. Th, 
D. J. 3. c. 2. f. g. a 

So if the plaintiff ſues by his chriſtian name and ſurname with an 
addition, and in other actions the addition is omitted, it ſhall be 
pleaded in abatement: as, if he ſues by the name of Henry Norman 
of B., and in other writs againſt the ſame defendant, in another county, 
is named Henry Norman only, the other writs ſhall abate where the 
addition is omitted; tho” it was objected, that perhaps there was 
another of the ſame name in the county where the firſt action was 
brought, and not in the county where the other actions are brought. 
M. g Ed. 3. pl. 40. Th. D. J. 3. c. 2-f. 11. 

So if a prior ſue by the name of the prior of St. A. of B. and ſue 
another writ by the name of the prior of &. A. near B.; one of the 
writs ſhall abate. Th. D. J. 3. c. 9. / 6. | 


So if the plaintiff ſue as an officer; it is a good plea, that he was 


not officer at the time. Th. D. J. 3. c. 4. / 3. 
So if the plaintiff ſue by the name of A. B. gentleman, and it is 
pleaded, that he is no gentleman, it will be well. R. upon Demurrer. 


Hod. Ca. 80. | 


But if a man ſue by the name of executor, in treſpaſs for his own 


goods taken away, the writ ſhall not abate. P. 9 H. 5. 5. 
So if a man ſue by the name of adminiſtrator for, his own debt. 
Dub. 9 H. 5.5. Semb. Bro. Adminiſtrator, 21. ; 

So tho? the addition be imperfectly expreſſed ; as, if a man ſue by 
the name of A. B. chaplain of the chantry of T. without ſaying in 
what church the chantry was. 12 H. 4. 19. | 

If an abbot ſue by the name of A. Abbas beat” Mar Ebor' without 
ſaying Eccleſia beat Mar. Th, D. J. 3. c. 9. . 1. 4. G. c. 3. . 5. 

Vide poſt. (F 22.) - | 


| (F) Plea to the Perſon of the Defendant. 
(F 1.) Profeſſion. | 


* A Defendant cannot plead in abatement after having made a full 
defence; but he muſt defend the force and injury, when, &c. be- 
fore he can plead in abatement to the diſability of the perſon. Alex- 
ander v. Mawman, C. P. M. 11 Ge. 2. Ville“ Rep. 40.) 
A defendant may plead in abatement, that he is a monk profeſſed 
and ought not to be ſued without his ſovereign. Th, D. J. q. c. 3. /. 1. 
Tho' the treſpaſs or other cauſe of action was committed by the 
monk, before his profeſſion. Th. D. J. 5. c. 5. J 1. > 
But if he be made an abbot, he may be ſued in an account upon 
a receipt whilſt he was a monk, Th. D. J. 4.c. 3. /, 4. 
So in an appeal of robbery, a monk ſhall be fued without his ſo- 
vereign. Th. D. J. 4. c. 3. /. 6. | 
|, The plea of profeſſion in the defendant ought to ſhew, that he is 
in ſubjection alſo. 14 H. 4. 10. 36. 
Vide ante, (E 5.) po. (H 41.) 


8 | (F 2.) Coverture. 
80 a defendant may plead in abatement, that ſhe is coueri-baron. 
" Reg. pl. 290. Tut. 23. EN | 
- ; cif 
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[If ſhe pleads by her maiden name, plea of coverture ſhall be fet 
aſide. Barnes, 334.] f 1 W 

Or, that ſhe is the wife of the plaintiff, Th, D. J. 11. c, 2. /. 7. 
12 Ed. 3. 481. Ray. 5 | "ee 

Tho? LSD nM of the realm. Per Lit. 18 Ed. 4. 4. 

Tho” ſhe has given a bail-bond ; for if ſhe be covert, it is not her 
deed. R. 1 Sal. 7. Mod. Ca. 311, 

Tho' the ſuit was commenced in the inferior court, and after 
coverture, removed; for the proceeding in B. R. is de novo. R. 
1 Sal. 8. | | 8 | | | 

But a wife may be ſued alone without her huſband, if the huſ- 
band be in exile. Co. Lit. 132. ö. Th. D. J. 4.c. 4. . 1. 

Or hath abjured the realm. Vide Co. Litt. 133. a. Th. D. J. 4. 
ts 3+ be 2: | 
Si he be an alien enemy, and out of the realm. R. 1 Sal. 116. 

[A feme-covert living apart from her huſband, and having a ſeparate 
maintenance, may contract and be ſued as a feme-ſole,” Corbett v. 
Poelnita, B. R. M. 26 Geo.3. 1 T. R.5.] ; | 

So in an appeal of death, or felony, Th. D. J. 4. c. 4. /. 4. Fide 
I-21; 4, Co : 

So if Tie be received upon the default of the huſband, and vouch 
to warranty, and the tenant by her warranty die; a reſummons ſhall 
go againſt the wife alone. 75. D. J. 4. c. 2. / 3. | 
So a feme-covert may be indifted without her huſband for à groſs 
crime; as felony, recuſancy, . 1 Sid. 410. | 

So for ingroſſing, &c. Dub. for ſhe cannot make a contract. 
1 Sid. 410. | . wo 

So in an ation againſt a woman as a feme- covert, the defendant 
may ſay, that ſhe is ſole. Th. D. tl. 11 c. 2. , 5. | | 

So in an action againſt huſband and wife, they may plead, that 
there was a divorce between them before the writ purchaſed, Ce. 
El. 352. | Eh nat EP, 

And if it be ſhewn, that there was 2 divorce, it ſhall be preſumed 
to have continuance, Cyo, El. 352. | | 

But if they plead A, and B. uxor ejus were divorced, it is bad 
for the record admits them to be huſband and wife, &. Cro. El. 352. 
[and after divorce ſhe is no longer ur ejus.] | | 

¶ Fo a plea of coverture the plaintiff replied that the defendant was 
ſeparated from her huſband, that alimony was allowed her by the 


>ecclefialtical court pending a ſuit there, which was a ſufficient 


maintenance, and that ſhe obtained credit, and made the promiſes 
on her own account as a feme: ſole, and not on the credit of her huſ- 
band; on demurrer this replication was holden to be bad. Zllah v. 
Leigh. B. R. T. 34 Geo. 3. 5 T. K. 679.] 3 
LA. feme-covert living in adultery, and ſeparate ſrom her huſband, 


cannot be ſued as a feme-ſole, if ſhe have no ſeparate maintenance. 


Cilchriſt v. Brown, B. R. T. 32 Geo. 3. 4 T. R. 766. \ 

[To a plea of coverture the plaintiff replied that the wife lived apart 
from the huſband and carried on a ſeparate trade, that the credit 
was given to her, and that the promiſes were made by her; and 


it was holden bad. Clayton v. Adams, B. R. E. 36 Geo, 3. 6 T. 
R. 604.} 7". ich = 
f C $2 2 | : To 


W 


\ 


* 


24 ABATEMENT. 


To a plea of coverture the plaintiff may reply, that the defendant 
was not covert, Cl, A. 15. | 
A plea of coverture ſhall not be pleaded after an imparlance. R. 
Lut. 24. Vide pot. (J 20.) : 

Vid ante, (E 6.) poſt. (H 42.) 


(F 3.) Villenage. 


So the defendant may plead, that he is a villain, if he be ſued 
without his lord. Th. D. J. 4. c. 5. / 1. 
So if the tenant acknowledge himſelf to be a villain pendente lite, 
the writ abates. Th. D. L 4. c. 5. / 1. 5. | | 
Tho? he acknowledge himſelf yillain to an abbot, &'c. which is an 
amortiſement. Th. D. J. g. c. 5. / 4. | 

So in an action againſt huſband and wife in right of the wife, if 
the huſband acknowledge himſelf a villain, the writ abates. 75. 
D. A. $4.3 | 8 

Otherwiſe, if a man infeoff another pendente lite, and then ac- 
knowledge himſelf a villain. 24 A. pl. 1. Th. D. I. 4. c. 5. J 8. 

Or if a feme-ſole take a huſband pendente lite, and then acknow- 
ledge herſelf a njefe. 18 Ag: pl. 10. Th. D. J. 4. c. 5. J. 6. 
By the Sr. 37 Ed. 3. 17. No writ ſhall be abated by exception 
of acknowledgment of villenage, if the demandant will aver, that he 
who alledged the exception was free the day of the writ purchaſed. 
And it 1s no plea, that one of the tenants or defendants is a vil- 
Jain, in an aſſize againſt the other as a diſſeiſor. 17 A/. pl. 16. 19. 
17 Ed. 3. 52. Vide Th. D. I. 4. c. 5. . 7. | f 

Nor in waſte; for waſte does not lie againſt the lord for waſte by 


his villain. Per Finchden. T. 48 Ed. 3. 19. ; 


If an aQion be ſued againſt the lord a one before his entry into 
the land, without naming the villain, the writ ſhall abate; for the 
lord ſhall not be tenant unleſs he pleaſes, Th. D. J. 5. c. 7. fe 1. 
V.ide ante, (E 1.) | 


(F 4.) Another, who ought to be joined, not named, 


(F 4.) Parcener.] The tenant or defendant may plead in abatement, 
that he is not a perſon able to anſwer without another not named, 
who has equal right with himſelf. Bra#. I. 5. de exceptionibus, c. 26. 

As, if a parcener be ſued, ſhe may plead, that there is another 
coheir not named. 75. D. J. F. c. 1./. 2, 3. 5. | 3 
Tho' the other not named be within age. 

And tho? the parceners be in by ſeveral deſcents. 42 Ed. 3. 17. 
37 H. 6. 8. 9 Ed. 4.13. Th.D.l.5.c..F/. 7. fo _ 
In replevin, one parcener cannot avow for rent without the othen, 
R. 1 Sal. 390. 


But the plaintiff may reply, that there had been a partition be- 
tween the parceners. Th. D. J. 5. c. 1. / 2. 

And after partition they ſhall not be joined, tho' one was within 
age at the time of the partition. 9 H. 6. 5. Th. D. J. 5. c. 1. / 6. 
So it the one parcener enter by diſſeiſin for herſelf and her ſiſter; 
in an aſſize againſt her, it is no plea, that her fiſter is not named; 
for ſhe cannot be parcener with a diſſeiſoreſs. 27 A pl. 68. 
Vide ante, (E 8.) Vide Parcener, (A 4.) (F 5.) 
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\ Tointenant.] So if a jointenant be ſued, he may plead, that 
15 Welt, Gently with loch a — who is alive and not named, a 
As in a right of advowſon and darrein preſentment. Vide 14 H. 4. 12. 
M. 19 H. 6. 33. Th. D. I. 11. c. 28. f. 44. | | 
In a precipe quod reddat. Th, D. J. 11. c. 28. / 23. 50. 

In a writ of entry. Th. D. I. 11. c. 28. _ n 

In a formedon. 48 Ed. 3. 16. 2 Leo. 161. Dal. 75. Fide Th. 
D. I. 11. c. 28. /. 36. | a . 

In per gue ſervitia. 3 Ed. 3. 97. (34) Th. D. J. 11, c. 28. 

28 | 


Ia a writ of deceit upon a recovery. Th. D. J. 17: c. 28, / 17. 
In a writ of ward of the body and land. 49 Ed. 3. 27. Th. D. A 
11. c. 28. / 37. | 
In a right of ward. Th. D. J. 11. c. 28. /. 42. 
Bo in ward of the body, Th. D. I. 11. c. 28. / 32. 
In a Juris utrum. 2 Ed. 3. 57. Th. D. JI. 11. c. 28. /. 5. 
In an aſſiſe of land. Th. D. J. 11. c. 28. 5 | 
So in an aſſiſe of rent, jointenancy in the land is a good plea. 
45s Af. pl. 14. 12 H. 4. 21.5. Th. D. J. 11. c. 28. / 41. 
In dower. Th. D. J. 11. c. 28. | | | | 
In dower againſt a guardian, jointeffancy in the ward by deed. 
9H. 5. 4.6. Th. D. J. 11. c. E 8 4 | . 
In waſte againſt a guardian. D. J. 11. c. 28. /. 38. i 
In a partition, by one jointenant to make partition. Co. Ent. 413. 
In a ceſſavit. 3 Ed. 3. 110. 47. Th. D. J. 11. c. 28. / 10. 
A man ſhall plead jointenancy with his wife. Th. D. J. 11. c. 28. 
J. 2. 10. 12. 6 | Ft he | 
Tho' the wife die pending the writ; for a death does not make a 
bad writ good. Th. D. I. 11. c. 28. / 31 


Or with villain, 48 Ed. z. 16. Vide Th, D. J. 11. c. 28. / 36. 
18. (a). | 5 | | | 
Or with one who is named in the render of a fine, tho he never 
had any thing in poſſeſſion, 8 H. 4. 12. | 

And one tenant may plead jointenancy, tho" the other tenant will 
not do it. 8 A pl. 8. Th. D. J. 11. c. 28. /. 15. 

And if A. plead jointenancy with B. whereby the writ abates; 
to another writ againſt A. and B. they may plead jointenancy with 
D. I; Ed. 3. 36. a. 41 Ed. 3. 4. 45 Ed. 3.17. Th. D. J. 11. 
c. 28. . 33. 5 | | 

So a man may plead jointenancy of parcel. Aff. Ent. 10. 

But the writ ſhall abate only as to that parcel. Th. D. J. 11. c. 29. 
Cont. Per two J. 2 Les. 162. Acc. Dal. 75. 106. 

Yet in aſſiſe of rent, if the tenant plead jointenancy in parcel of 


the land, the writ ſhall abate for the whole. 45 Af. pl. 13. Th. 
D. J. 11. c. 29. | | | 
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(a) Neither of the authorities here eited is directly in point, that the tenant may plead 
that he holds jointly with another who happens to be vil-ain either to himſelf or to the 
demandant. One is a caſe in aſſize, where the tenant pleaded jointenancy by deed with 
one not named, of the gift of one William, the demancant replied, that this William was 
his villain, and beld in villenage, and aliened, Ge. yet tha plea was held good, and the 
writ abated. — The other is a caſe in formedon, where the tenant pleaded jointenaney 
with an alien, and though the demandanc replicd zhat that alien was his villain, that re- 
Plication was not allowed. v4 Sk N 

| But 


ID” * 3 
" OI" _ 7 * a 
or 3 


26 ABATEMENT. 

t * 

But if a man anſwer as ſole tenant in an aſſiſe, he ſhall not 

plead jointenancy in an attaint brought by the plaintiff in the aſliſe, 
26 A. pl. 12. © | 
8 law if the tenant at the firſt day in court had pleaded 
jointenancy by charter or fine, and had ſhewed the deed, the de- 
mandant —— not have had any anſwer. . 28. % 11. 19. 


3 Leo. 161. ; . 
Nient compriſe en le fine ſhould not be replied. Th, D. J. 11. c. 28, 
A Nor that the tenant was only a diſſeiſor. 5 Ed. 3. 237. 15 Af. 
pl. 13. Th. D. I. 11. c. 28. % 14. 18. 46, 47. | | 
- But without ſhewing of a charter or fine, the pe of jointenancy 
with Aa ſtranger would not have been good. . D. . 11. c. W. 


42. 

but the tranſcript of the fine was ſufficient, 3 Ed. 3. 68, T4. 
D. J. 11. c. 28. % 7+ A N e 

And jointenancy with his wife might have been pleaded, without 
ſnewing the deed or fine. Th. D. J. II. c. 28. /. 2. 9, 10. 

But by the fat. 34 Ed. 1. de conjunctim feoffatis, In aſſiſes of novel 
diſſiſin, mortd ancęſtor, juris utrum, and other writs where tenements 

axe demanded at the firſt day in court, if the tenant alledge, that he 
holds jointly with his wife or a ſtranger, and ſhew a deed teſtifying 
the fame, the demandant may aver, that he was fole tenant the day of 
the writ purchaſed, and the juſtices of aſſiſe ſhall ſummon as well 

the perſon abſent as the preſent tenant, to anſwer upon a day certain, 
as well to the plea as to the lands demanded and put in view. 

If both appear, and it be found, that they held not jointly, tho' the 
aſſiſe paſs for the tenant, yet he ſhall ſuffer a year's impriſonmat, 
and be fined for his falſe plea. 

If the tenant make default, and the other appear and diſavow the 
deed, or if both make default, the aſſiſe ſhall be taken by default; and 
if found that they held not jointly, and alſo that the tenant did diſ- 
ſeiſe the demandant, the demandant ſhall recover his ſeiſin and double 
damages, and the tenant ſhall be impriſoned for his falſe plea. 

But if found that they held jointly, then the writ ſhall abate, tho? 
the tenant made default; and the aſſiſe ſhall paſs no further. 

And by the ſame ſtatute, bailiffs ſhall not be allowed to plead 
jointenancy. | | | 

| So upon a plea of jointenancy by charter, proceſs ſhall be awarded 
upon the /at. of the 34th Ed. 1. de conjunctim feoffatis, tho? the de- 
mandant does not make any replication at all. 1 Ed. 3. 13. Th. 
. c. 28. J 3. | 
So if a tenant plead jointenancy, and it be found ſpecially, whereby 
it appears that the demandant has title, he ſhall recover, tho? there 
was a jointenancy. Th. D J. 11. c. 28. /. 20. | 
If a tenant plead jointenancy and ſhew a will for it, proceſs does 
not go upon the ſtatute, 27 4/77. pl. 70. | 
80 no proceſs goes upon the ſtatute, if a frechold be not de- 
j manded; as in a writ of ward for the body and land, if jointenancy - 
be pleaded in the trechold of the land, as it may, and this be denied, 
| yet proceſs ſhall not go upon the ſtatute. 39 Ed. 3. 27. Tb. D. 1-11, 


c. 28. / 37. 
| | 80 
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80 if jointenancy by fine be pleaded; this is not within the ſtatute, 
and the demandant cannot reply, that he is fole tenant. R. 2 Le. 


| 161, 2. R. Dal. 75. 


And if it be ſo replied, and ſo found, yet judgment ſhall be againſt 
the demandant. Semb. 2 Leo. 162. 


If the tenant plead jointenancy, and the demandant reply that he 


was ſole tenant at the day of the writ purchaſed, this ſhall not be 
tried without proceſs, according to the ſtatute 34 Ed. 1. Du. 23 Af. 
pl. 13. Vide Th. D. J. 11. c. 28. / 24. | 


80 if the tenant plead jointenancy by deed, and the other being 


warned by proceſs according to the ſtatute, does not appear, the te- 


nant ſhall not be received afterwards to plead jointenancy by fine, 


22 Af: pl. I. 5 0 2 3 8 
If the demand be of tenements in A. the tenant may plead jvinte- 


nancy of tenements in B. with an wermeut, that B. is an hamlet of 


A. Th. D. i. 11 c. 28. . 25 | . l | 
So, without ſuch an avermert. 26 Af. pl. 2. Th. D. J. 11. 


6. 28. / 25. 


If the plea be, that he held jointly the day of the writ pur- 


chaſed, it is ſufficient, without ſaying, and all the time ſince. 37 H. 

G. 16. SONY = 3% 
But a man ſhall.not plead jointenancy with ſuch an one, without 

ſaying, that he is alive. 29 Ed. 3. 66. Th. D. J. 11. c. 28. %. 28. 
And he ought to ſay, where he is alive. | | 


And in an aſſiſe, the tenant ought to plead in this form, that he 
holds jointly, &c. Th. D. J. 11. c. 28. /. 49. 


But in a præcipe quod reddat, partition, &c. the other form, that 
he has nothing but jointly, &c. is uſual. Co. Ent. 413. Th. D. J. 11. 
c. 28. /. 49. hs 1 an 

In every real action where the tenant pleads jointenancy of his own 
part, he ought to ſhew of what gift. By all the Fuſtices, M. 19 H. 
6. 32. T. 19 H. 6. 78. Agr. 21 Ed. 4. 78. Dy. 32. a. * 

So if a feoffment were to the uſe of huſband and wife before the 


ſtatute 27 H. 8. to. and, after the uſe executed, in an action againſt. 


the huſband alone, he pleads, that he holds jointly with his wife, 
he ought to ſhew the ſtatute. Dy. 32. 2. . 


To jointenancy pleaded, the demandant or plaintiff by replication 


may fay, that the tenant or defendant is ſole tenant, and traverſe the 
jointenancy, Af, Ent? 393. FRM 
Or, that the tenant and himſelf hold jointly, and traverſe, that 
any other holds with them. Co. Ent. 413. hor 
That the demandant or plaintiff was ſeiſed, until diſſeiſed by 
A. who enſeoffed the tenant and another, and then the demandant 
re-entered, and was diſſeiſed by the tenant alone. Th, D. J. 11. 


c. 28. /. 46. 


But he ought to ſuggeſt a diſſeiſin in the feoffor; for a bare entry 
is not ſufficient. 22 H. 6. 50. Th. D. J. 11. c. 28. / 48. 5 
And if jointenancy be pleaded with his wife, ſuch a replication is 


not good; for by the entry, the jointure in poſſeſſion is deſtroyed 


only in right. Semb. Th, D. J. 11. c. 28./ 47. | 


(F6,) 


| 
; 
| 
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(F 6.) Tenant in common.) If a man ſue a perſonal action againſt 
a tenant in common touching the lands held in common, without 
naming his companion, he ſhall plead, that he held in common the 
day of the writ purchaſed. | 

As in a writ de rationabili parte. Th. D. JI. 11. c. 30. /. fr. 
In treſpaſs quare clauſum fregit, et herbam et blada conſumpſit, & c. 

Vide Co. Lit. .. 323. 


So if a man 2vow as bailiff to A. tenant in common with B. "= 


damage feaſant, it is ill; for it is in the perſonalty, and he ought to 
avow as bailiff to both of them. R. 1 Jon. 253. 

[Tenant in common may maintain action of treſpaſs againſt his 
companion, for the meſne profits of lands recovered in ejectment 
(though by default). Goodtitle v. Tombs, T. 10 G. 3. 3 1 118.7 

But if one tenant in common bring treſpaſs for breaking his cloſe 
againſt his companion, he may plead, that he holds in common 
with him. Th. D. J. 11. c. 30. % 6. But it ought not to be pleaded ; 
for it will be Not guilty. 1 Sal. 4. K. that it may be pleaded, 
Stin. 12, | 

So in treſpaſs againſt A. and B. it is no plea, that B. is tenant 
in common with the plaintiff ; for it amounts to Not guilty. X. 
1 Sal. 4. : | 

If the defendant pleads, that he holds in common with ſuch a one 
not named, he ought to ſhew how they hold in common. 3 H. 6. 

6. 5. 6 | 
, In replevin, tenants in common ought to avow ſeverally, for rent. 
1 Sal. 390. Jen. 253. | | | 
If an huſband and wife and A. are tenants in common, and the 


huſband die, and his wife ſue dower againſt the heir before partition, 


it is no plea, that he is tenant in common with A. and the demandant, 
a K. 3 Lev. 84. 
Vide ante, (E 10.) 


(F 7.) Baron and feme.] Sa if an action be ſued againſt a huſband 
alone, where the wife ought to be joined; it may be pleaded in abate- 
ment, that he holds jointly with his wife not named. A. Ent. 10. 
Vide Baron and Feme (I). : 

As in all actions, in which the inheritance or freehold is de- 
manded, or ought to be recovered, if the huſband is ſeiſed jointly 


with his wife by purchaſe before or after marriage. Th. D. J. 5. 


"Rf ug | 
Or if the huſband hold in coparcenary with his wife, without par- 
tition made before marriage. Th. D. J. 5. c. 4. /. 1. | 

Or if land deſcends to them in parcenary after marriage, Th. D. 
L864 i. ; 

So if the huſband be ſeiſed in right of his wife. Th, PD. J. 5. c. 4./. l. 

So if the huſband enter, claiming in right of his wife, tho' the wife 
had no right. 35 A. pl. 5. | | 

So in debt for rent upon a leaſe for lives made to both. 1 Rol. 
348. J. 50. | | | | | 

Or upon a leaſe for years. 1 Rol. 248, J. 45. 

In a writ contra formam ferffamenti, where the huſband has nothing 
in the ſeigniory, but jointly with his wife, Th, D. J. F. c. 4./. 7. 

| In 


Co 


_ 
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In a writ de ſea ad molendinum, which che buſband holds jointly 


with his wife. Th. D. J. 5. c. 4+ J. 8. 


In a writ of ward which the huſband claims in right of his wiſe, 2 


Th. D. J. 5. c. 4. J 27. . | 
In waſte, upon a demiſe made to both for years. 17 Ed. 4. 7. 
An action is maintainable againſt a wife, who is a ſole merchant, by 
the cuſtom of London, without naming her huſband. 1 Ed. 4. 6. @. 
Mo. 135. | 


As where a wife buys and ſells by herſelf in a trade, with which | 


her huſband does not intermeddle. Cro. Car. 69. F 
Vide ante, (E 11.) 


(F 8.) Joint-contrafor.J So if an obligation be joint, and one 
obligor is ſued without the other, it may be pleaded in abatement, 


that the other is alive not named. Aft. Ent. 7. Cro. El. 355. 
Lut. 696. | : 
So in detinue upon a bailment to two. 7 H. 4.6 | 
So in debt upon a joint contract. 20 H. 6. 11. 9 Ed. 4. 24.6, 
Upon a leaſe to two, tho' one of them never ſealed the deed, if he 
occupy the land. 38 Ed. 3. 8. | | 
So in account againſt one, where two were made receivers. 10 Ed. 


4 . 


So in an action upon the caſe againſt owners of a ſhip for goods 
ſpoiled by;the default of the maſter, R. Sal. 440. Vide Action upon 
the Caſe for Negligence, (E 1.) | | | | 

And, if a partnerſhip be found by the verdict, the action abates, 
tho' not pleaded in abatement. Vide Sal. 440. Carth. 63. 

[But this ſeems not to be law at this day, for . muſt be 
pleaded in abatement, and cannot be given in evidence to nonſuit the 
plaintiff. 5 Burr. 2611.] | 

[To an action on the caſe againſt ſeveral partners for negligence 
in their ſervant, whereby the plaintiff's goods were loſt, it cannot be 
pleaded in abatement, that there are other partners not named, 
Mitchell v. Tarbutt, B. R. T. 34 Geo. 3. 5 T. R. 649-] 

Replication to ſuch a plea in abatement that A. and B. were in 
Scotland at the commencement of the ſuit, and had no property 


within the juriſdiction of the court by which they could be ſum- 


monc d, attached, or diſtrained to anſwer, is bad. Sheppard v. Baillie, 
K. R. T. 35 Geo. 3. 6 T. R. 327.] * 

[To an action on the caſe againſt a carrier for not ſafely carrying 
goods, &c, the defendant may plead in abatement that His partners 


ought alſo to have been ſued, though the action was on the cuſtom 


of the realm, and not in afſumpfit, Buddle v. Willſon, B. R. T. 
35 Geo. 3. 6 T. R. 369.) . 


[To an action of debt on the ſtat. 9 Ann. c. 14. to recover back 
money won at play, the defendant may plead in abatement, that the 


money was due from others not named as well as from himſelf. Briſ- 


tow v. Famer, B. R. E. 37 Geo. 3. 7 T. R. 257-] | 
So in an audita querela reciting, that the defendant, being enfeoffed 


upon condition to re-enſeoff, &c. by colluſion between him and R. 


made a recognizance to R. before the re-enfeoffment; the writ ſhall abate 
for not naming of R. who was a party tothe deceit. 26 Ed. 3. 73. 
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So if a judgment be againſt three in a ſcire facias upon a recogni- 
zance by them, and debt is brought upon this judgment againſt one 
only. K. 2 Leo. 220. | | 

o if there be an indeb. af againſt A. and it appears, that A. and 
B. were partners; tho B. is dead, if his death is not ſuggeſted. R. 
2 Mod. 280. a 

But if two commit treſpaſs together, in treſpaſs againſt one 
them, it is no plea, that there is another joint- treſpaſſor not named. 
14 H. 4. 21. MH. 11 H. 7. 6. [For each is guilty of a diſtin 
treſpaſs.] | Þ 

So, in an action for a falſe return by a mayor and corporation 
upon a mandamus, it may be againſt the mayor alone, or other per- 
ſon by himſelf in his natural capacity; for it is a ſeveral tort, X. 


Carth, 171. | | 
Zo if a contract be joint and ſeveral; it is no plea, that the one is 


| ſued alone. Adm. Lut. 696. 


If a man pleads, that he was bound jointly with A. who is alive, 
and not named, it is not ſufficient, without ſaying, that A. like wiſe 
made the deed. 28 H. 6, 3. 1 Sand. 291. R. Cro. El. 356. 1 Vent. 
34. 136. 8 5 8 

A plea, that A. was jointly bound, is not good, without averring, 
that he is alive. Lut. 696. Semb. 1 Sand. 291. 1 Sid. 238. 1 Vent. 
34. K. Cro. El. 544. | 

So it is not good, if he demur to the declaration generally, without 
a plea, Semb. 1 Sid. 272. K. 1 Sid. 420. 1 Vent. 34. Gilbert v. 
Bath, H. 8G. Str. 503. 

80 in action againſt A. upon an obligation by A. and B. after verdict 
for the plaintiff, he ſhall have judgment, tho“ upon the declaration it 
appears, that A. and B. ſealed it; for perhaps B. did not deliver it a 
his deed. R. 2 Mod. Ca. 242. | 
| Vide ante, (E 12.) 


(F 9.) Heir.] So if debt be brought againſt an heir in gavellind, it 
may be pleaded, that there is another cohcir not named. 11 H. J. 12. 

But againſt an heir on the part of the father, and an heir on the part 
of the mother, the writs ought to be ſeveral. 11 H. 7. 12, 

So againſt an heir and the executors. 18 Ed. 3. 4. 


(F 10.) Executor or adminiſtrator.) So if one executor. admini- 
ſtrator be ſued, it may be pleaded, that there is another executor not 
named. Xa. Ent. 325. a. but it muſt be added, that the other has 
adminiſtered. R. 1 Lev. 161. D. 9 Co. 37. 0 Clift. 15. R. in 
Exchequer, M. 13 Geo. [ Alexander v. Mawman, C. P. M. 11 Geo. 2. 
Willes Rep. 40. | 

{Where the defendant in pleading ſuch a plea, ſaid that © he and 
te the other executor did adminiſter divers goods, &'c. where the 


« ſaid A. B.'s, (the teitator's,)” the court rejected 4 where” as ſur- 


plut:ge, and held the plea good. Bid.) 
Or another adminiſt;ator not named. Raft. Ent. 324. c. 
So if one executor or adminiſtrator be miſnamed, the other may 


lead, that there is another executor (naming him by his true name) 


not named. Th, D. J. 11. c. 5. J 15, | 
6 90, 


IAT t.. wh 


Bo, tho' the other executor has given a releaſe. 1 Ver. 371. 
And the plea, that there is another executor not named, is good, 
tho? it does not ſay, that the will is proved. R. 9 Cre. 37. b. 2 H. 5. 
: But the plaintiff by replication may ſay, that adminiſtration way 
granted at firſt to the defendant alone. aft, Ent. 324. l 
So for an act done by one of the executors only, an action may 
be maintained againft him alone; as in detinue of charters, when 
the charters came to the hands of one of the executors only, Th. 
D. J. 5. c. 12. ſ. I. 3 25 

Dower was brought againſt one executor alone, as guardian, who 
poſſeſſed the ward alone. 8 Ed. 3. 420. Th. D. J. F. c. 12. . 3. 
So if one of the executors die, the action ſhall be ſued againſt the 
ſurvivor alone, without joining the executors of the execator who 
died. Th. D. J. 5. c. 12. / 5. K. 4 Leo. 193. ita, 

[So where there is a real executor, and another hath adminiſtered 
in his own wrong, the writ may be brought againſt the real executor 
without naming the other. Th. D. J. 5. c. 12. /. 5. J 
So an action ſhall be againſt the executor alone, without joining 
the heir. 18 Ed. 3. 4. 75. D. J. 5. c. 12. / 2. 7. | 
Or terre-tenants. 27 Ed. 3. 80. Th. D. J. 5. c. 12. /. 7. 

So if adminiſtration be granted in ſeveral dioceſes or provinces, 
the action againſt the ordinaries ſhall be ſeveral. 11 H. 7. 12. Th, 
. 

Vide ante, (E 13, 14.) 


(F 11.) The King's Protection. 


So the defendant may plead in abatement, or delay of the ſuit, the 
king's protection. 2 Brow. Ent. 106. 3 Lev. 33% | 
Tho' the defendant does not come into the court till the exigent. 
R, 3 Lev. 332. | : 
The protection of the king is for immunity from actions, &c. and 
this is of right: or for the ſafety of his perſon, ſervants, lands, and 
goods, which is of grace. Co. Lit. 132. a. | 
The protection for immunity from actions is granted, quia pro- 
feAurus vel moraturus, viz. when any one is going or ſtaying out of 
the realm in the king's ſervice; as a ſoldier, Sc. or as an ambaſſador, 
envoy, Wc, Co. Lit. 130.4. 5 
Or, when any one is indebted to the king, who ſhall be paid before 
ſubjects. Co. Lit. 130. 4 | 8 
Or, when any one in the king's ſervice in war is impriſoned beyond 
ſea, Co. Lit. 130. a, - | 
The cauſe of the protection ſhall be always expreſſed in the pro- 
tection. Co. Lit. 130. 4. Lat. 197. | 
But by the common law, protection was not allowed, where a pre- 
judice might happen by the delay, as in quare impedit, darrien pre- 
ſentment; for the danger of the lapſe. Co. Lit. 131. a. 
Nor in an aſſiſe, dower unde nibil habet. Co. Lit. 131. a. 
Nor in an action depending upon them, as quare non admifit, a 
_ Certificate of aſſiſe, Cc. Co. Lit. 151, a. 
Nor upon a writ of execution; as elegit, capiar ad hn” 
flexi 


o 
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feri faciat, &c. for the defendant hath. no day in court. Co, Li. 


131. & | 1 us | 
380 it does not lie, where the king alone is party. Co. Lit. 13 1. 6. 
Or, where the king and a ſubject are plaintiffs; as in a decies tan- 
tum. Co. Lit. 131. a. | 8 : 
Nor in an action that concerns the crown; as an appeal of felony, 
+ malhenn, Fe. Go. Lie. 130. bh. 13h 4 . >: 
If the party comes in upon the capias utlagatum. 3 Lev. 332. . 
So it does not lie for the demandant or plaintiff himſelf, Co. Lit. 
130. 5. | 5 
For, if granted after the commencement of the action. Semb. 
Lat. 197. * 
A . ought to be under the great ſeal. Co. Lit. 13 1. f. 
And ſhall be allowed or diſallowed by the court where caſt, be it 
of record or not. Co. Lit. 131. à. 3 
And the court may diſallow it, tho' there be a clauſe, that it fhall 


not be argued. 2 f. 56. 


(F 12.) Several Tenancy. 


So if an action be ſued againſt ſeveral; it may be pleaded in abate” 
ment, that they hold ſeverally. Luz. 11. | | 
Or, that one £ them holds parcel of the land in ſeveralty. Th. 

. l 11. 6 31: /. 7. 5 
As if a 1 quod reddat, or other real action, be brought againſt 
tenants in common. Th, D. J. 5. c. 3./. 1. c. 4. /. 2. 27 H. 8.30. 
So in a mortd anceſtor ſeveral tenancy is a good plea, except where 
one is found tenant of the whole. Th. D. J. 11. c. 31. / 2. 
In a nuper obiit. Th. D. I. 11. c. 31. J. 2. ts 
In a writ of meſne. Th. D. J. 11. c. 31. f. 4. c. 32. /. 4. 2 He 
2. | 
F In a writ of ward. Th. D. I. 11. c. 31. / 6. 6 Ed. 3. 289. 
In dower. Th. D. I. 11. c. 31. / 9. Lut. 11. 
In a guid juris clamat. Th. D. 1. 11. c. 31. 10. 
In a ſcire facias, Th. D. I. 11. c 31. . 11. 
In a formedon. 2 Leo. 8. 5 H. 5.4. | 


So in a real action againſt four, one of them ſhall plead, that ke 


holds jointly with two, and that the third has nothing; tho' the others 
confeſs the adlion. 27 H. 8. 30. Th, D. J. 11. c. 31. / 22. 


(a) So in a mortd ancgſter of rent- ſervice, ſeveral tenancy in the land 


is a good plea. 8 AJ. pl. 35. 

Otbervuiſe if one of the tenants holds the whole of the demandant 
by this rent, tho' there are ſeveral tenants of the freehold. 8 AF, 
35. ö | 
- And otherwiſe of a rent-charge. Th, D. I. 11. c. 31 f. 8. 
So in a ceſſavit, it is a good plea in abatement, that he holds of 
ſeyeral lords, \ 

Or, by ſeveral ſervices Th. D. J. 11. c. 32. / f, 2. | 
Or, this land with other Iand by the ſame ſervice. 49 Ed. 3. 4. 


Th. D. J. 11. g. 32. % 3. 


(e) This and the two following clauſes are improperly penned 5 in the 2d, tend of 
otherwiſe it ought to be but, and the word and ought to be left out of the third, and to the 
ſecond ouglit to be added, yl the writ is goed. 


But 


ABATEMENT, EE 

But ſeveral tenancy is no plea in an aſſiſe. Th, D. I. 11. c. 31. 
7. 3. R 2 Leo. 8. .. TELL 

Nor in a per que ſervitia againſt ſeveral upon a grant of ſervices 
by fine. Th. D J. 11. c. 31. / 5+ i By 

Nor in an action againſt huſband and wife, Th. D. J. 11. c. 31. 
. 12. [as that the huſband holds parcel in his own right and parcel -. 
in the right of his wife. Th. D. loc. cit. } 

Nor in an attaint. Th, D. J. 11. c. 31./. 13- 2 ? 

Nor in a writ founded upon diſſciſin; as, in a writ of entry in 
the per; for the demandant may join another with the tenant of the 
land, to avoid a dilatory plea. R. 2 Leo. 8. | 

So if one tenant plead ſeveral tenancy, and pray aid of the other; 
the writ ſhall not — if the aid be granted. Th, D. J. 11. c. 31. 

14. | | 

£ If one tenant plead ſeveral tenancy to parcel, and the other not; 
the writ ſhall abate only as to that parcel. Th. D. J. 11. c. 31. /. 21. 
4 Zd. 4. 36: con. 27 H. 8. 30. Acc. Dal. 106. | 
But where they both plead ſeveral tenancy, which is acknowledged, 

it ſhall abate for the whole, Th D. J. 11. c. 31. /. 7. | 
lf the one plead this, and the other ſay nothing, it ſhall not abate. 
38 Ed. 3. 23. Töb. D. JI. 11. c. 31. / 15. 13 | 

If a defendant plead fole tenancy to parcel, he ought alſo to plead 
over in bar, or to vouch. Lut. 12. Acc. 12 H. 6. 4. 6. 

If a man plead ſeveral tenancy to parcel, and vouch; the demandant 
mult maintain his writ, tho' the plea do not conclude to the writ. 
41 Ed. 3. 20. 42 Ed 3. 16. Th, D. J. 11 c. 31. / 17. | 

For when ſeveral tenancy is pleaded to parcel, the tenant ought to 
plead over to the aCtion or vouch, and not conclude to the writ. Per 
tet cur. 5 H. 5. 4. Lut. 11, i2. Th. D. I. 11. c. 31. / 20. 

And the reaſon wherefore ſeveral tenancy abates the writ is, that 

the tenants cannot anſwer in common. Per Finchd. 41 Ed. 3. 20.6. 
A man may plead ſeveral tenancy at the return of the grand cape, 
and wage his law of non-ſummons, 42 Ed. 3. 16. 38 £4. 3. 33. 
Th. D. J. 11. c. 31. 16. . 5 

If a man plead ſeveral tenancy, and plead over in bar; the de- 
mandant ſhall not anſwer to the bar, but ſhall be put to maintain his 
writ. TB. D. J. 11. c. 31. / 20. 12H. 6.4.b | 

But if the bar be ill, he may demur to it, Th. D. I. 11. c. 31. . 20. 
| Semb. i2 H. 6, bL d, 5 * | | 


(F 13.) Entire Tenancy, 
So in an action againſt ſeveral, the one may take the entire tenancy 
- _— and demand judgment of the writ. Th. D. J. 11. c. 33- 
a. 116. 
Dr way take the entire tenancy upon himſelf as to part, and plead 
as to the other part. Th. D. J. 11. c. 33. / 5. Np 
In a writ againſt huſband and wife, the huſband may plead non» 
tenure for his wiſe, and take the entire tenancy upon himſelf. 9 Ed. 
4 38. (36. Th. D. .. 11. Co 33. 15 | 
In an action againſt ſeveral, each may take the entire tenancy upon 
himſelf. Sv. x16. Vd Th. D. I ui. . 33+ F 16. wy | 
Or the one may plead non-tenure, and the other take the entire 


mn vpon himſelf, and plead = * 201 A. Ent. 255 
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But after wager of law of non · ſummons in common, no one can 
take the entire tenancy upon himſelf. Th D. J. 11. c. 33. fo 12. 
If each take the entire tenancy upon himſelf, and plead in bar, the 
demandant muſt maintain his writ; otherwiſe it ſhall abate. T5, 
D. J. 16. c. 7. J. 55. = 
Baut if the one take the entire tenancy upon himſelf, and the other 
plead non-tenure, the demandant need not maintain his writ. 37 H. 
6. 18. [16.] Th. D. J. 16. c. 7./. 54 | 

Yet he ſhall be received to maintain it, if he will, 22 H. 6. 51. 
Th. D. J. 16. c. 7. / 52. . . 

So if the one ſay nothing, and the other take the entire tenancy, 
the demandant need not maintain his writ. Th, D. 4. 11. c. 22. / 45+ 
37 H. 6. 16. | 1 

So in an aſſiſe, if each take the entire tenancy, and plead in bar, 
the plaintiff may chooſe either of them for his tenant; but if he, that 
is choſen, be not found tenant, the writ ſhall abate. Th. D. 4. 11. 


c. 37. Dy. 244-2. Sav. 116, | 


(F 14.) Non-tenure. 


So if the tenant plead non' tenure, the writ ſhall abate, Cyo. .. 
$59- Vide Aft. Ent. 10. Tut. 37. 851.6. 

o if he plead a ſpecial non-tenure; as, that he has common, and 
uts his cattle into the land as in his common, without that, that he 
as any other poſſeſſion, and that ſuch an one is tenant of the free- 

hold. 8 H. 6. 35. [33-] Th. D. J. 11. c. 22. . 41. | 
That he has only for years, by ſtatute, eligit, or other occupation, 
74 that ſuch an one is tenant of the freehold. Th. D. J. 11. c. 22. 
7. 48. ; 

o by the common law, non- tenure of parcel abated the whole writ, 

1 118. 181. | x 

But now by the fat. 25 Ed. 3. 16. the writ ſhall abate only for 
that parcel. y 
Except in a ceſavit, wherein non-tenure of parcel abates the whole 
writ ſince the ſtatute; for the tenant cannot tender the arrearages 
for the whole demand. Th. D. J. 11. c. 23. /. 29. 

50 where the demand is of an entire thing, as a manor, &c. non- 
tenure of parcel abates the whole writ, PJ. Com. 109. ö. Th. D. I. 
IJ. c. 23. 

But non-tenure is no plea in waſte, Th. D. J. 11. c. 22. / 3. 29. 
Nor in an attaint generally. Th, D. J. 11. c. 22. /. 5, 6. 17. 
Nor in error. 6 4/7. pl. 6. 42 Af. pl. 22. Th. D. I. 11. c. 22. % J. 

Nor in a per gue ſervitin. Th. D. J. 11. c. 22. /. 1 2. 

Nor in diſceit to reverſe a fine. Th. D. J. 11. c. 22. . 33. 

Nor in a darrein preſentment. Th. D. J. 11. c. 22. f. 34. 

Nor in a p difſeiſin. Du. F. N. B. 191. Th. D. J. 11. c. 22. /. 39. 

Nor in a writ of right de rationabili parte. F. N. B. 9. Th. D. . 
11. c. 22. . 40. | 

Nor in a nuper obiit: for in this the privity of blood only is tried. 
Kit. 140. Vide Th. D. J. 11. c. 22. /. 14. : | 

Nor in a ſcire fucias upon a fine. Kit. 140. 3. Th. D. I. 11. c. 22. 
So general non-tenure is no plea in any ſcire facias to have execu- 
tion in a perſcnal action. Kit. 140. b. R. 3 Lev. 205, Sal. 60 5 

| ut 


. . 9. 1 0 
S8o if the defendant plead non-tenure, 0 may maintain 


enter. 


of Tight upon the diſclaimer. 4 D. J. 11. c. 34. / 2. 
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But a ſpecial non-tenute may be pleaded. , Kit. 141. 4. 3 Lev. 8 
* 


205. Sal. 601. N + f 
85 the non=tenure ought to be at the time of plea for it is not 


ſufficient quod non tenuit tempore impetrationis brevis, or of the ſum- 


mons. Yidepoft. (O). Vide Th. D. J. 11. c. 23. /. 10. | 
Zo if he 2 at the time of the writ purchaſed, it is ſufficient 
tho? he alien afterwards. | 3 2 
If a man plead non-tenure generally, he ſhall not ſhew who is te- 
nant. 6 Ed. 3. 249. Th. D. I. 1t. c. 22./. 4. R. 1 Mod. 181. 
Otherwiſe, if he plead a ſpecial non- tenure. Vide 1 Mad. 181. 
So if he plead non-tenure, but that ſach a one is tenant, it is ſuf- 
ficient, tho he be not; for he ſhall anſwer to the non-tenure, not to 
the tenant named, Dal. 101. | 8 
+ So if he plead non - tenure die impetrationis brevis origin ſed eodem die 
ſuch a one was tenant, it is ſufficient. R. 1 Mod. 181. | 
80 if he plead non-tenure of a rent, he ſhall ſay, that he is not 
rnor of the rent, nor tenant of the land out of which, r. Th. 
D. I. 11. c. 22. /. 44. 5 Ed. 4. 22. | | 
In formedon it muſt be pleaded in abatement. Barnes, 332.]J _ 
80 in a formeden of land, if the party plead non-tenure, it is not 
ſufficient, without ſaying, nor pernor of the profits. Th. D. J. 11. 


c. 22. . 49. 3 H. J. 13. 4 H. J. 18. Vide Lut. 37. and 1 Mal. 


181. | a | | 
'So if he plead non-tenure of parcel, he ſhall ſhew who is tenant 
of it. Kit. 140. 4. R. 1 Mod. . 0 ; 

If he plead non-tenure, where he made a feoffment by covin to de- 
feat the action; it ſhall be found for the demandant. R. Cro. El. 233. 
Sav. 126; | | 

If he plead non-tenure for an 100 acres, it is ſufficient; without 


ſaying in what vill. R. 1 Mad. 181. 


If the defendant plead non-tenure, the- plaintiff may reply, gued. 
tenet. Aft. Ent. 10 Lut. 38. R. 3 Lev. 330. | | 

But if one defendant plead non-tenure, and the other takes the en- 
tire tenancy, the plaintiff need not maintain his writ ; for there ſhall 
be no judgment upon the plea of non-tenure. Th. D. J. 11. Cc. 22. / 45. 

And by the far. 25 Ed. 3. 16. by plea of non-tenure of parcel, no 
writ ſhall abate, but as to that parcel, Reg. 228. ö. . 

In dower, if the tenant plead non-tenure of parcel, and that he 
is ready to render the remainder; the demandant may chooſe either 
to have judgment for that which is rendered, or to maintain his writ 
for the whole. 9 Ed. 3. 480. Th. D. J. 11. c. 23. : 
his writ in dower, formedon, ſcire faciat, &c. where no damages are 
22 as well as in caſes, where damages ſhall be recovereq, _ 

» 3 Lev. 331. | 

Upon a plea of nonetenure, if it be found for the defendant ; judg- 
ment ſhall be that the defendant go quit : but the demandant may 


F150 Diſclaimer. 
So if the tenant diſclaims in a writ of cuſtoms and ſervices, the 
writ ſhall abate; but an action accrues to the demandant by a writ 


| So 


36 AB ATE ME NT. 


So in a nuper obiit, if the tenant diſclaims in the blood, the writ 
ſhall abate. 11 H. 75. 14. Vide Th. D. J. 11. c. 34. / 7. 

In a quare impedit, if the defendant diſclaims, the plaintiff ſhall have 

a writ to the biſhop. Th. D. I. 11. c. 34. / 21. 6 Ed. 3. 249. 

In a formedon againſt two, if one diſclaims, and the other makes 
default; the demandant ſhall have judgment for the whole againſt 
him that made default. 33 H. 6.53. Th. D. I. 11. c. 34. /. 16. 
So if one makes a diſclaimer, and the other pleads non- tenure; the 
judgment ſhall be, that the demandant ſhall take nothing by his writ, 
but he may afterwards enter. Th. D. I. TI. c. 34. / 17. 

In a writ againſt jointenants, if one diſclaims, the whole veſts in 
the other; for the diſclaimer is a diſagreement to the purchaſe upon 
mend. 7&4 DL 11. 34-4 t4- 

Otherwiſe, where they are jointenants by fine. Qu. per Shard. 
Th. D. I. 11. c. 34. / 14. 

But in a writ againſt two, if one diſclaims, the other cannot diſ- 
claim alſo; for it cannot veſt in no body. Th. D. I. 11. c. 34. /. 15. 


So in a ceſſuvit, the tenant cannot diſclaim, Th, D. J. 11. c. 34. 


85 in an aſſiſe for rent- ſervice, the tenant cannot diſclaim to hold 
of the plaintiff, Th. D. J. 11. c. 34. / G6. | © 

So in per que ſervitia, the tenant cannot diſclaim to hold of the 
conuſor. Th. D. J. 11. c. 34. / 11. 


So no one can diſclaim, who is not charged as terre · tenant. 11 H. 


14. | 
' An abbot cannot diſclaim. Per Prijot. 36 H. 6. 36. [34.] Th. 
D. J. 11. c. 34. /. 20. | 

Nor an infant. 36 H. 6. 36.034.) Th. D. J. 11. c. 34. /. 20. 

So the huſband cannot diſclaim for his wife, Th, D. J. 11. c. 34. 
. 12. 20. 36 H. 6. 36. [34.J 

If the tenant diſclaims, the judgment ſhall be, that the tenant go 

without day. Lit. /. 691. 

And after ſuch judgment the demandant may enter. Lit. .. 691. 
And upon a diſclaimer, the demandant cannot maintain his writ, 
that he is tenant; except where damages are to be recovered ; for 

then he may, for the recovery of his damages. X. Co. Lit. 362. 6. 
Adm. 3 Lev. 330. | 

So if non-tenure be pleaded with a diſclaimer. 3 Lev. 331. 

Zo if one pleads nou-tenure, and the other diſclaims. 1bid. 


(F 16.) Demandant himſelf ſeiſed. 


$o the tenant may plead, that the demandant himſelf was ſeiſed 


at the day of the writ purchaſed. Th. D. J. 11. c. 35. / 1. 18. 
p ** that the demandant was ſeiſed of parcel. Th. D. J. 11. c. 35. 
6. | 

So in waſte againſt tenant for life. Th. D. J. 11. c. 35./. 5. 

So in aſſiſe for rent, that the plaintiff was ſeiſed of the land out of 
which, Sc. T. D. I. 11. c. 35. , 9. 

So in dower unde nibil habet. Th, D. I. 11. c. 35. . 2. But by 
flat. V. 1. 3 Ed. 1. 49. this is no plea in dower unde nihil habet, 


unleſs the plaintiff has parcel! of her dower by the aſſignment of the 


And 


tenant himſelf. 


** 
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And this plea may be to the writ, or to the action. Th. D. J. 11. 
6. 36. J. 20. | 5 
But it is no plea in an action upon the fat. 8 H. 6. for a for- 
cible entry. Per Newton. 22 H. 6. 42. [37-] Th.D. J. 11. c. 35. 
16. | I REA 
9 Nor in treſpaſs, that the plaintiff was poſſeſſed of the goods taken. 
Tb. D. 11. c. 36. /. 2. pes oe 
Nor in replevin. Th. D. J. 11. c. 36. / 3. 


(F 17.) Miſnomer. 


[If defendant is ſerved by wrong name, appears by his true name, 
and plaintiff declares againſt him by that name, the court will not 
on motion ſtay proceedings for irregularity); but leave defendant to 
plead variance. So if it is in the addition of his degree or myſtery, 
Hole v. Finch, Fackſon v. Doleman, H. 9 G. 2. 2 Wil, 393. Doo 
v. Butcher, B. R. E. 30 Geo. 3. 3 T. R. 611.] 5 

[ Secies if plaintiff file common bail for him according to the ſtatute 
by his right name. id.] | 

[If the Latitat be ſued out againſt the defendant by one Chriſtian 
name, and the A/ias by another, and the plaintiff afterwards proceed, the 
court will ſet aſide the proceedings for irregularity. Corbett v. Bates, 
B. R. E. 30 Geo. 3. 3 T. R. 660.] 


(F 17.) In name of baptiſm.) So the defendant may plead in abate- 
ment, that his name of baptiſm is miſtaken, Lut. 10. 

[Where a defendant is baptiſed by the name of Richard James, and 
is declared againſt as James Richard, he may plead the miſnomer 
in = 2608 Jones v. Macquillin, B. R. E. 33 Geo. 3. 5 T. K. 
195. | 
(If defendant is ſued by a wrong chriſtian and ſurname, he may 
plead it in one plea, and it is not double. Read v. Matteur, T. 9 G. 2. 
B. R. H. 286. | | | _- 

Defendant need not ayer that he was baptiſed by his chriſtian 
2 7 'y that it is his name, and by that name he was always called, 
Wc, Hoid.] | | 1 

Or in an action againſt huſband and wife, that his wife was miſ- 
named. Neg. pl. 289. 30 Af. pl. 16. But the huſband muſt like- 
wiſe anſwer for himſelf. Th. D. J. 11.c. 5. / 17. 

Tho' the defendant is known by the name by which he is ſued, 
Th. D. J. 6. c. 2. %. 9. Contra, ſor he ought to plead, that he was 
baptiſed, and known by ſuch a name, for to ſay, that he was bap- 
— - "pM ſaying, and known, is not ſufficient. R. Mod. Ca. 116. 
I Sal. 0. = 

So to ſay, that he was known by ſuch a name is ſufficient, tho? 
never baptiſed. Bid. | 1 

80 a plea, that he was baptiſed by the name of A. ab/que hoc, that 
he is known by the name of B., is a good traverſe. R. Powel, J. 
cont. Mod, Ca. 116, 1 Sal. 6. 1 

But the defendant may be ſued by his name of confirmation. Co. L. 

And an abbot may be ſued in a real action without his name of 

baptiſm, Th. D. J. G. c. 2. ,. 2. 
90 in a replevins Ibid, | | 

| f D 3 i In 
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In an annuity. Th. D. /. 6. c. 2. , 5. 

In an ejectment of ward. Th, D. J. 6. c. 2. f. 5. 

And in a ceſauit. Th. D. J. 6. c. 3. /. 2. . 
But in a plea perſonal, where proceſs of outlawry lies, an abbot 
ought to be named by his proper name; as in treſpaſs, Th. D. J. 6. 
&3-£ 3-3 | 

44 upon a recognizance lies againſt executors, without 
naming them by their proper names. Th. D. J. 6. c. 2. .. 4. | 

One defendant cannot plead a miſnomer of the other. Per Seton. 


30 Ed. 3. 22. (17.6.) 14 H. 6. 3. K. Lut. 36. Vide TB. D. l. 11. 
c. 5. / 8. | 

224 by the miſnomer of one, the writ does not abate as to all. 
8 Co. 159. b. 27 H. 8. 20. . Vide poſt. (N). | 

In a plea of miſnomer it is not well to ſay, wenit predif? V. N. 
for by the ¶ prædic he affirms his name as it is in the writ. Lut. 10. 
R. 1 Sho. 394. [ Roberts v. Moon, B. R. H. 34 Geo. 3. 5 T. R. 487.) 

[Nor if the plea begins, And % faid A. B who is ſued by the 
name of C. D. Fackfen v. Ford, P. 13 G. 3. 3 Will. 413.) 

Nor that the defendant is eadem perſona verſus quam, & c. Lut. 10. 

[The plaintiff may reply that the defendant was known as well by 
the one name as by the other; and if ſuch a replication begin “ that the 
« ſaid declaration ought not to be quaſhed,” and conclude properly, 
It is ſufficient; ſor the objectionable words may be rejected as ſur- 
pluſage. Sabine v. Johnſtone, C. P. T. 37 Geo. 3. 1 Boſ. & Pull. 
Rep. 60.] | | 

1 deſendant pleads miſnomer, but his plea and affidavit are intitled 
by the wrong name, his plea ſhall be ſet aſide. Barnes, 348. 

Jide ante, E 18.) | 


(F 18.) In ſurname.) So a defendant may plead in abatement, that 
his ſurname is miſtaken. Af, Ent. 1. Reg. pl. 288. | 

That his ſurname is Symms, ab/que hoc, that he was known by the 
name of Symends. 4 Mod. 317. . 

hit it was Weſley, and not W:/tby, alias Peſtly. Per three Juſ- 
tices in B. R in an information by the Attorney-General againſt V. F. 
4 Geo. fort, contra, 

If an obligation be by A. by the name of B. and he, being ſued 
by the name of B. pleads miſnomer ; the plaintiff may eſtop him by 
ſaying, that he made the obligation by the name of B. and demand 
judgment, if againſt his own deed he ſhall be admitted to ſay, that his 
name is A. to which the defendant, without ozer of the obligation, 
may ſay, non oft factum. Mod. Ca. 225. | | 5 

But the plaintiff by replication may ſay, that the defendant is known 
by the one name, or the other. Aſt. Ent. 1. Th, D. J. 6. c. 2. /. 1. 
Semb. 4 Mod. 347. 

And it is ſuſhcient if the proper name be joined with a ſufficient 
deſcription; as, A. the ſon or daughter of B. Vide Th. D. J. 3. 
c. 2. / 6, 7, 8. J. 6. c. 2. f. 2. | 

A. the wife of B. Vide Th. D. J. 6. c. 2. ,. 6. | | 

Or with a name of dignity. Vide Th. D. J. 3. c. 3. ,. 5.1.6. c. 3. 
Fa Vide Dav. 60. a. | 

iſnomer ſhall not be pleaded by a but 1 r perſon. 
Lut. 11. Vide paſt. ( 53 — ae 22 
7 13 Nor 
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Nor ſhall the defendant ſay predi# D. or que eft eadem perſona, &c. 
Vide ante, (F 17. | . 

Nor al _ Aude; plead miſnomer of the other. Lui. 35. 
So a man who appears gratis, where the ſheriff returned upon a 
capias, non eft inventus, ſhall not plead mifnomer for he cannot be 
intended the perſon ſued, except where he comes in upon a ci corpus 

or exigent, 27 H. 8. 1. 55 | 
So if the defendant ſays, that he was baptiſed, he ought to add 
the place where he was baptiſed. R. Skin. 620. | 
Or that he was baptiſed by another name, he ought to add, 
that he was known by ſuch name, at the time of the writ. R. Shin, 
620. | | 
Vide ante, (E 19.) 


(F 19.) In name of dignity.) So a defendant may plead in abate- 
ment, if his name of dignity be omitted or miſtaken; as, if an earl 
be not named ſo. 39 Ed. 3. 35. b. 22 Aff. pl. 24. Dav. 60. 6. 
TLMLS. £36k 34 3-4 $: | 

Or a duke, marquis, &.  _, | 

Archbiſhop, biſhop. 27 H. 6. 5. 6. 

Ducheſs, counteſs, c. B 

Or if a counteſs dowager is not named dotiſſa. Semb. per Pemb. 
| Shin. on | 

Knight, R. Mod. Ca. 105. Vide Th. D. J. 3. c. 3.f. 14. 

Maſter of an hoſpital. 2 Ed. 3. 479. Th. D. 1. G. c. 3. % 3. | 

If garter king at arms be not ſo named. R. Cro. El. 22. Dub. in 
an action that does not concern his office. Cro. El. 542. Orv. 61. 

If Clarencieux king at arms is not ſo named, though in an ac- 
tion which does not concern his office. Holt v. Ward, M. 3 G. 2. 
Str. 850.] 5 

If a barenet be not ſo named. Hob. 129. Clift, 17. R. 1 Vent. 154. 

So in an action againſt the executor of B. Arm', where he was a 
knight; the writ abated, tho' he was only Arm' at the time of the 
bond given. Bro. Bre. 513. 4 85 

If he be named baronet only, where he is a knight and baronet 
R. Carth. 14. 

But gentleman, or eſquire, are not names of dignity. 14 H. 6. 15. 
Th. D. J. 6. c. 3. .. 9. | 

Nor dean, archdeacon, or precentor. Th. D. J. 6. c. 3. /. 1. 8 
R. 27 H. 6. 5. ö. Vide Th. D. J. 3. c. 3. / 6. 17. | 

Nor provoſt. 17 Ed. 3 1. Th. D. J. 6 c. 3 / 14. 

But a dignitary of another kingdom need not be named by his 
name of dignity. Mar. pl. 26. Dav. 60. 4. Vide Th. D. J. 3. 
c. 3. 7. 

2 if a name of foreign dignity be added, it does no harm. Sem. 

W ; | | 
, Yet if he be a knight, he ſhall be ſo named, tho' he is an earl of 
another kingdom. Mar. pl. 26, | 72 5 

So if he be deprived of his dignity as, if a deanry be diſſolved, 
by _ of parliament. 4 H 7.6. Vide Th. D. I. 3. c. 3. J. 16. J. 6. 
e. 3. f 10. hes . | 

| Tho! the deprivation was minus jufte ; for it ſtood in force till re- 
ſtitution, 13 A/. pl. 2. Th. * 6. c. 3. /. 15. . 

4 


| 
| 
| 
| 


— — — 
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So if a ſuit be to avoid the dignity ; as, if the king brings a quare 
impedit of a priory, the defendant need not be named prior. 14 H. 4. 
236." D. . 6. e. 3 4. 

So if the defendant Tag a name of dignity given to him, when he 
has no ſuch dignity, it may be pleaded in abatement; as, if he be 
named knight and baronet, when he is not a baronet. Reg. pl. 287. 

Or, when he is not a knight. R. 1 Vent. 154. 

Or be named by a name of dignity, which is loſt by marriage. Vide 
Dy. 79. 6. Ow. 81. 

Or the eldeſt ſon of a duke, Ec. be named marquis, Sc. Sal. 


45 7. Semb. Ow. 82. 


If one be named knight, when he is a baronet. R. Jon. 346. 

But if the defendant appear by 4 name, he ſhall not ks ad- 
vantage of the miſnomer. R. 2 Roli 88, Adm, 1 Vent. 154. K. 
1 Rol. 450. 

If che defendant be named by his proper name, and name of dig- 
nity in the firſt part of the writ; it is ſufficient, if he be named by 
his proper name only in the other parts of the writ, Semb. Th. D. J. 6. 
642+. 12 13. 

it 2 defendant does not plead, that he was a knight, Sc. at the 
time of the bill or writ, it is ill. R. Mod. Ca. 105. 

If the detendant be named Domina, & e. when ſhe ought not in any 
other part of the pleading except in the writ, it does no harm. Dy. 
79. b. in marg. 

A miſtake in a name of dignity ſhall not be amended. 1 Vent. 1 54+ 


K. Hob. 129. 


Where a writ ſhall abate for a miſtake in the name of dignity of 
the plaintiff, vide * (E 20. 5 where by an acceptance afterwards, 


vide pe. H. 44.) 


(F 20) In name of office.) So if a man has a cauſe of action againſt 
another by reaſon of his office, he ought to name him by the name 
of his office; as, againſt a ſheriff, colleQor, ' 15 Ed. 4. 27. Vide 
T#. D. 4. 6.6 4/4 
So if land be demanded againſt a parſon, which he holds in 
right of his church, he ought to name him parſon. Th. D. J. 6. 
c. 6. 

If 8 be demanded againſt a guardian, he ought to name the 
defendant guardian, T. D. J. 6. c 7./. 1 

So an aſſiſe againſt the warden of a chapel, ought to name | the 
defendant warden. 13 . pl. 2. 15 Af. pl. 8. Th. D. I. 6. c. 7. J G. 

So an action againſt a man as heir, ought to name him heir, Th, 
D.l.6.c 9. 

And an action againſt an executor, ought to name him executor, 
Th. D. J. 6. c. 11. 

And the defendant may plead, that he is adenlaifiraor, and not 
executor. . 1 Leo. 69. Vide in Pleader, (2 Da.) 

So the defendant, being ſued as adminiſtrator, may plead in abate- 
ment, that he is executor, and not adminiſtrator. Vide Th. D. J. 6. 
fo 11. 9. Vide in Pleader, (2D 12.) 

How it ſhall be.pleaded. Vide Lut. 29. Vide Pleader, (2 D 4. 2.) 

So, being ſued as adminiſtrator, he may plead, that he is only ad- 
maniſtrator durante minori alate, Lut. 20. i 
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ame · covert be executrix, the aAQion ought to be againſt the huſ. 

— 1 executricem, & c. 18 H. 6. 4. Th. D. 1.6. c. 11. % 3. 

If a feme- covert and a ſtranger are executors, it ought to be againſt 
the ſtranger executor, and the huſband and wife, executric tefÞ; pred), 
Sc. I d. 4. 2. Th. D.i. 6:6 41-8. HE | % 

If an action be againſt an adminiltrator durante minori tate of A. 
executor to B. it is well, tho' he is ſuable only as adminiſtrator de 

1s non to B. R. Hb. 246. 1 
ide if the cauſe of action be not by reaſon of his office; as, 
in treſpaſs againſt a parſon, there is no need to name the defendant 
parſon. 11 fl. 4. 40. 75. D. (. G. c. 6. J. 4. 

(a) Nor in debt. 13 H. 4. 2 Th.D. 4.6. c. G. , 4. | 

In a quare impedit to preſent to a church, which the defendant 
claims as annexed to his prebend, it is not neceſſary to name him pre- 


bendary. 7 Ed. 3. 302. Th. D. J. 6. e. 6. / 8. | 

Or, 10 5 guure impedit againſt one who claims the advowſon as 
guardian, it is not neceſſary to name him guardian. 9 Ed. 3. 465. 
Th. D. J. 6. c. 7. J. 4. 

Nor in a darrein preſentment. Th. D. l. 6. c. J. ſ. 4. Sa 

Or, if the action be to avoid the office as, in aſſiſe againſt the 
warden of a chapel. 10 H. 7.18. Th.D.1.6. c. 7./. 7. 

So, where the ground of the charge upon the defendant otherwiſe 
appears at large in the count, the defendant need not be named by 
his office ; as, in debt againſt the ordinary, it is not neceſſary that 
he be named ordinary; for the count ſhews, quod bona dęfuncti ad 
manus, &c. deuener. 35 H. 6. 42. Th.D.1. 6. c. 4. h. 3. 

In an action againſt an innkeeper, it is not neceſſary to name him 
innkeeper; for the count ſhews, that he is a common innkeeper, or 
keeps a common inn. 22 H. 6. 24. 21. J 11 H. 4. 45. 25. D. J. 6. 
. | | 

bn ee againſt an heir, there is no neceſſity to name him heir; for 
by the count is ſhewn, that it was the lien of the heir. Th. D. J. 6. 
c. 9. . 1. Cont. Bid. f. 2. And the regiſter names him heir in the 
writ, Vide Reg. 140. a. | | 5 

In an action apainſt an executor, it is ſufficient, if the declaration 
ſhew him to be executor, tho' he is, not named executor in the writ. 
Vide Pleader, (2D 2.) | | J 

Vide ante, (E 21.) | | 


(F 21.) Diverfity of names.) So in actions where a man may be 
outlawed, the defendant may plead in abatement, that there is B. the 
elder and B. the younger, and that he is the younger; as, in account, 
We, Th. D.4 6614S. % | | . 

So in an aſſiſe. 22 H. pl. 14. Th. D. J. 6. c. 13. . 2. 

So in a ſuit againſt a corporation, that there is a prior in V. de 


eres preachers, and a prior de ngſtre dame, 25 Ed. 3. 48. 29 Afr 
2 70. Th, D. 4. 6. c. 13. /. 5. 5 | J 


Or, if the defendant offers himſelf ready to anſwer, and the plain- 
tiff ſays, that he is not the ſame perſon, and does not ſhew the diverſity 
of names; the writ abates. Th. D. J. G. c. 13, . 1. 8 Ed. 3. 20. 4. 


(a) Tbelaa l' Digeſt, J 6. there are two ſecond chapters in ſome copies, which is likely 
9 ne © viviance bn the citing of the remaining ters as in the ſeveral clauſes here 
owing, _ . | | : 


> But 
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But the plaintiff may give the addition of younger, and enter it 
upon the roll, and the writ ſhall not abate. Th. D. J. 6. c. 13. / 7, 8. 
when the defendant himſelf appean, who is ſued without the ad- 
dition. N. 44 Ed. 3. 34 6. 

80 if a ſtranger appears, (not being the ſon of the perſon ſued,) 
and fays, that he is the younger; where the plaintiff ſays, that he is 
not the perſon fued. 39 H. 6. 46. 

In a precipe quod reddat, dower, &c. diverſity of names is no plea; 
for the tenant may diſclaim. Th. D. J. 6. c. 13 / 2. 

Nor when the ſame perſon, who is fued, appears. 39 H. 6. 48. 
27 H. 8. 1. Th. D. J. G. C. 13. | 9. 

Nor in an indictment; for the name cannot be changed but by the 


Jury. 9 H. 4.3. Th.D.1.6.c. 13. /. 6. 
Nor in an action upon an obligation or ſpecialty ; ; for it is aſcer- | 


tained by his deed. R. 9 H. J. 21.6. 
It is not neceſſary to give diverſity of names to the * 18 Ed. 


3 4. 32 H. 6. 33. 25. D. J. G. c. 13. /. 10 

80 there is no need of the addition of elder or younger, except 
where there is a father and ſon of the ſame name. Semb. per Moile. 
33 H. 6. 53. 4. Acc. 39 H. 6. 46. 4. 75. D. J. 6. c. 13. / 9. 

So where the defendant himſelf appears, he cannot abate the writ 
for want of the addition of younger. 44 Ed. 3. 34. ö. Per Priſet. 
39 H. 6. 46. 

And the writ ſhall not abate for incertainty of the names of thoſe 
who are not parties to it. 7 Ed. 3. 302. Th. D. J. 6. c. 13. , 11. 

So the writ abates not, if at the day given for waging of law, 
A. B. the younger comes to wage his law, and the plaintiff ſays, that 
he is not the ſame perſon; for he ſued A. B. the elder. Dub. 5 Ed. 
* 23114. 

So any addition, that 3 the diverſity of perſon, is ſufficient; 
2, executor of another vill, &c. Per tus Juſtices, Moile cont. 39 H. 

6. 47. 

So if one of them be in cu/icd” mar in B. R. R. 1 Sal. — 


(F 22.) Addition to the name. By the common law. Vide ante, (E 22).] 
80 if a man had given any addition to the name of the defendant, 
and that was miſtaken; it might have been pleaded in abatement to 
the common law. 

As, if the defendant was named A. B. of P. he might ſay, that 
he was A. B. of D. and not of P. 11 H.6. 13. [11.] 21 H. 6. 
54. 5. 9 H. 5. 8. 

So if be was named A. B. Jobs; he might ſay, that he was A. B. 
carpenter, not ſmith. 21 H. 6. 54. b. Th. D. J. 6. c. 17. 2. 

Or, A. B. fiſhmonger, that he was A, . gent. per Paſion. 19 H. 
& 51. | 

go if he was named by his proper name and ſurname, with the 
addition of his office, Wc. it might have been pleaded, that he was not 
ſuch officer, when the being ſuch an officer is material to the action. 

As, if he be named parſon of A. the writ ſhall abate, if he was 
not parſon the N of the writ paretalod, nor ever ſince. Th. D. 
J. 6. c. 6. /. 2,3 

Or, if he was ; parſon but of a * of che church, 18 Za. 3. 33. 
Th. D. J. 6. c. 6. /. 2. 

on 
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Or, if he was parſon of B. in which pariſh 4. was a chapel, and 
not the pariſh church. 18 Ed. 2. 44. Th. D. J. 6. c. 6. /. 2. 
But if the addition was immaterial a miſtake cannot be pleaded 
in abatement; as, in an action againſt A. B. citizen T. ane of the 
company of M. it is no plea that he was not of the company. 38 Kd. 
40. 134+] LAT 
. Or, — inſt J. N. attarney of Peter de Medicis; it is no plea, that 
he was not his atturncy. 38 H. 6. 24. Fitz. Brief, 139. Th. D. 
L 6. c. 17. / 3. e | 
3 Or, againſt M. B. dominam de B. when ſhe is not a lady. 8 H. 
10. a. N 2 
So any difference is ſufficient to diſtinguiſh two of the ſame name. 
If an dien be brought againſt A. B of C., where there is a father 
and fon there of the ſame name, in cu/todia mar, it is ſufficient to 
diſtinguiſh, without ſaying ſenior or junior. R. 1 Sal. 7. 
So if the defendant acknowledge himſelf to be the perſon who 
was ſued, it is no plea, that the addition was miſtaken: as, if he be 
named A. B. of P. it is no plea, that he lives at D. but he oaght 
to 755 that his name is A. B of D. and not of P. Tb. D. 1.6 
"T3 9 OY 
So if 2 appears, a bad addition, or want of an addition, 
will be aided. Per Keel. 1 Sid. 247. | 
So if one give a bail-bond by ſuch a name, he ſhall he eſtopped to 
ſay, that that is not his name. 1 Sal. 7. 5 
But the eſtoppel ought to be pleaded; for the defendant may plead 
miſnomer ; the plaintiff ſhall ſay, that he made the bond by ſuch 
a name; to which without cher, he may ſay non eff falum, R. 


1 Sal. 7. ; 
So if one give bail, that is an appearance; and a miſnomer or bad 
addition Sc. ſhall be aided. 1 Sal. 8. 2 


Yet if the plaintiff reply, quod impoſuit commune ballium per nomen, 
Ec. this is no eſtoppel; for the putting in bail is the act of the court, 
and ought ro be pleaded as an appearance. 1 Sal, 8, | 


F 23.) By the flat. 1 H. 5. 5. When neceſſury.) By the flat. 1 H. 
5 in original writs of pleas culo appeals, and indictments, 
additions ſhall be made of the defendant's eftate, degree, or .myſtery, 
Oc. of the tuwns, hamlets, or places, and counties, where the ſaid 
defendants were or be: and if omitted, the outlawry thereon ſhall 
be void, or the. ſaid writs and indictments may be abated by excep- 
tion of the party. Provided that they be not abated for the ſurpluſage 
of ſuch additions, | 5 F 
And therefore, there ought to be an addition of the place, as well 
as of the degree, Cc. Lat. 109. | 
An addition is neceſſary in all writs original in actions perſonal, 
appeals, and indictments upon which the defendant may be outlawed. 
So in a preſentment before the coroner; for outlawry lies upon it, 
and it ſhall be taken as an indiQment, R. 2 Les. 200. 


F 24.) When not necefſary.] But in an aſliſe, no addition is ne- 
. ceflary; for it is a real action; tho' if the diflcifin be found with 
force, a capias and exigent lie for the king for the fine, 9 4. pl. 1. 
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So in replevin and recordare, no addition is neceffary, though 2 
man may be outlawed. 'Th. D. J. 6. c. 1b. i. Mad. 
Ca. $5. | | | 

Nor In reſcous returned by the ſheriff, tho* proceſs of outlawry lies 
upon it. Th. D. l. 6. c. 16. / 4. ; | 

Nor if a man let to bail does not keep his day, whereby a capias 
and exigent iſſue againſt the bail, there is no need of any addition, Th, 
D. J. 6. c. 16. / 4. | 

Nor in a homine replegiando. R. Mod. Ca. 84. 1 Sal. 5. 

Nor in any writ, that is vicontiel, Per Powel. Mod. Ca. 85, 
1 Sal. 5. ; 

Nor in an action by bill. 1 Sal. 7. : | 

So in an action againſt huſband and wife, there is no neceſſity for 
any addition to the wife; for ſhe ſhall be intended of the ſame place 
as her huſband. 3 Ed. 6. 31. 6. 2 Leo. 183. 

So in an action againſt an abbot, and his monk, there needs no ad- 
dition to the monk. 3 H. 6. 31. 6. £ ; 

So in an indictment againſt a feme-covert, and the wife of A., no 
other addition of place or myſtery is neceſſary. Per two F. Gawdy 
cont, Cro. El. 198. | | 


So, when proceſs of outlawry does not lie, no addition is neceſſary; 


as, in an indictment for encroaching upon an highway. R. Cre. 
El. 148. R. 8 H. 6. 9. b. 


[So an information in the nature of a quo warrants ſor there is 


no proceſs of outlawry on it, as there is on guo warranto by original 
writ. Rex v. Brough. H. 22G. 2. 1 Will. 244. | 

In an action in an inferior court. R. Mo. 354. 

So in a decies tantum ; for there proceſs of outlawry lies not. 21 H. 
6. 54. J. 8 H. 6. 9 6. | | | 

Nor in detinue of charters. 19 H. 6. 51. . 

! 
(F 25.) What addition is good, Of place.] In the cafe of common 
perſons, the addition of place and county is uſuaily put. before the 
addition of eſtate, degree, or myſtery. Th. D. J. 6. c. 14. / 3. 

Otherwiſe, in the cafe of perſons of dignity. Th. D. I. 6. c. 14. /. 4. 

A man may be named oft vill, hamlet, or other place. So of a 
pariſh, that has not divers vills. Th, D. J. 6. c. 14. /. 20. 

If a man be of a hamlet within a vill, he may be named either of 
the hamlet or of the vill, at the election of the plaintiff, 35 H. 6. 
30.b. Th. D. J. 6. c. 14. / 14. 

If a man reſides in one vill, and has a ſamily in another, he ma 
be named of the one or of the other, at the election of the plaintif 
19 H. 6. 1. Th. D. J. 6. c. 14. / 15. | 

[Che place where defendant is converſant is ſufficient, though not 
commorant, nor inbabitant. Barnes, 162.} 


[Plea as to commorancy may be demurred to, but not ſet aſide. 


Barnes, 338. 


If he removes from one vill to another, he may be named late of 


the former, or of the latter, at the election of the plaintiff, 19 H. 
6. 1. 33 H. 6. 9. Th. D. I. 6. c. 14./. 15. 
If a man be of a city, which is a county within itſelf, it is ſuf- 
ficient if he be named of the city; as of London, without ſaying of 
what ward, or paziſh, Th. D. l. G. c. 14. 8. 

But 
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But the addition of a county only is not ſufficient, without men 

tioning ſome vill in the ſame county. K. 2 Cro. 616, : 
So if a man has a family at G. and dines at W. he may be named 


f W. Dub. 1 Sid. 325: 7 
8 If a s be named rector of the church of T. in ſuch a county, 


it is ſufficient without ſaying of what place; for he ſhall be intended 
reſident upon his church. 7 H. 6, 1. 6. 10 H. 6. 8. T. D. d. 6. 
c. 14. / | | 


Sv et of the univerſity of Oxford, in the county of 
Oxford, is ſufficient without ſaying of Oxford. 8 H. 6. 38. [37.] Th. 
VD. J. 6. c. 14. . it 3 | : 

But the ne of a pariſh is not good; if there are divers vills 
in the ſame pariſh. 35 H. 6. 30. Th. D. J. 6. c. 14. / 20. . 

Nor the addition of an hundred or ſoken ; where there are divers 
vills. Th. D. J. 6. c. 14. /. 20. e 

Nor of any great place containing divers vills. 5 Ed. 4. 1. Th. 
D. J. 6. c. 14. /. 21. 5 5 3 

The place ought to be annexed to the perſon of the defendant ; 
and therefore, if the addition be after the alias difus, it is not ſuſſi- 
cient, Th, D. J. 6. c. 14. /. 19. R. Cre. El, 198. R. Mo. 354. 
2 Leo. 183. | NN ig . 

Yet if a man be named A. B. alias dictus D. the addition after the 
alias is good. 5 Ed. 4. 141. > 

So A. B. ſervant of J. Noke of D. in the county of M. butcher, 
is not good; for the addition ſhall be referred to J. Note. 6 Ed, 4. 3. 
9 Ed. 4. 50. [48.] Dy. 46. 1. Th. D. I. G. c. 14. f. 10. 

Yet, A. B. who was the wife of N. of D. was good; for the ad- 
dition ſhall be referred to the wife, and not to the huſband, who was 
dead. 4H.6.4. Th.D.1.6:c.14-/.9. : 

But where the addition is not proper to the wife; as, yeoman, c. 
it ſhall be referred to the huſband. R. Dy. 46, 7. 

If there be no ſuch vill, or place, as mentioned in the addition, the 
defendant may ſay, Null tiel will, 8 Ed. 4. 5. Reg. pl. 284. 286. 

Or, that he is of D. and not of P. 8 Ed. 4. 5. Th. D. J. 6. 
c. 14. /. 22. 8 

8 there are two D.'s and none without an addition. Th. 
D. J. 6. c. 14. /. 23. Reg. pl. 285. | | 

If the defendant plead, that he was not of the place mentioned in 
the addition, it is not ſufficient without ſaying of what place he was. 
Th. D. J. 6. c. 14. J 11. E | 

And he ought to ſay, that he was not of that vill the day of the 
writ purchaſed, nor ever ſince, Per Martin. Strange cont. Th. 
D. 1.6. c. 14. T 12. 8 H. 6. 9. 3. Agr. 2 Ed. 4. 15. Cont. Fitz. 
Brief, 944. Acc. Mo. 70. | | 

n ſpecial original againſt A. nuper de London, merchant, he 
pleaded he had for four years been commorant at B. and traverſed, 
that at the time of the writ, vel nuper tunc, vel unguam paſtea, he was 
of London, and made affidavit; but the plea was ſet alide. Cortiſar 
v. Munoz, H. 5 G. 2 Str. ga. | 

But if he plead, that he was of D. a, and not of D, with- 
out an addition; it is ſufficient, without) ſaying, that O. parva 

| = a vill by itſelf, and D. another vill by jtſelf, Th, D. J. 6. c. 14. 
14. 3 , 2 


(F 26.) 
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26. eftate, , or myſtery.] The addition of the eftate is 
4 a e „ Arq H. 6. 22. 121.1 14 Ed. 4. 8. (.] 
Th D.I 6 c. rs. /. 4. 3 | | 
Labourer. 3 H. 6. 31.6. 5 Ed. 4. 33. T. D. I. 6. e. 15. J 1. 
Parſon, clerk. a 
Wife. 2 Leo. 183. 


Servant to A. B. Mad. Ca. 58. 3 H. 6. 31.6. Th. D. l. C. 


e. IG. fe 1. | 8 | 
So the addition of the degree, as, duke, earl, r. Th, D. J. 6. 


e. 15. /. 12. | | 3 
Serjeant at law, knight. 1 Sal. 6. Th, D. J. 6. c. 18. /. 12. 


Eſquire, yeoman, gentleman. Raft. Ent. 108. Th. D. l. 6: 4. 


Ts. /. 6. | 

Alderman. | 

Doctor, archdeacon, dean, c. | 

Tho' it be a degree in another kingdom; as, biſhop of D. in Ire- 
land. 21 H. 6. 3. 5. Th. D. J. 6. c. 15./. 8. 

8o the addition of his myſtery, art, or trade; as, merchant. 4 H. 
6. 26. 6. Th. D. I. 6. c. 15. / 2. | 

Mercer. 5 Ed. 4. 33. Th.D.1.6.c. 15. / 2. 

Chopchurch, brogger. 9 H. 6. 65. Th. D. 1.6. c. 15. / 3. 

Huſbandman, ſchoolmaſter. 2 Leo. 186. | | 

Grocer, taylor, tanner, currier, ſhoemaker, chapman, &. 

Spinſter, Sc. Dy. 46. 6. : 

| Serivener. 2 Leo. 186. | . 

But the addition of office is not good; as, ſervant; unleſs it be 
faid, the ſervant of ſuch an one. 7 Ed. 4. 10.b. 9 Ed. 4. 50. [48.] 
Dy. 46.b. 3 H. 6. 31. 6. Th. D. J. 6. c. 15. J. 1. 

Nor chamberer, butler, c. 5 Ed. 4. 32, 33. Th. D. J. 6. c. 15. 
| * 10. | 
4 But litterman is. 21 Ed. 4. 79. b. Th, D. I. 6. e. 15. . 11. 
Chancellor, treaſurer, chamberlain, &c. 
Sheriff, coroner, eſcheator, bailiff, Sc. 
Nor the addition of an unlawful employment; as, maintainer, 
e &c. 22 Ed. 4. 1. 2 K. 3. 2. 9 H. 6. 65. Th. D. J. 6. 
6. bg. ½ 3. TEM | | 
Bankrupt, extortioner, uſurer, c. 22 Ed. 4. 1. 
Dicer, bowler, carder, Sc 
Nor the addition of a general occupation; as, farmer. 28 H. 6. 4. 
Th. D. I. 6. c. 15./J. o. . 

If a man may be ſued by ſeveral additions, he ought to have the 

moſt worthy; as a gentleman, tho' he be a huſbandmar, ſhall 


be ſued by the addition of gentleman. 14 H. 6. 15. 75. D. J. 6. 


c. 15. fe ö. 

LA trader may be ſued by his degree, or by his trade; and if by 
his degree, the writ ſhall not abate unleſs he ſhews, he has a higher 
degree. Horſepool v. Harriſon, T. 9 G. Str. 556. Smith v. Maſon, 

26. 2. Str. 816. Raym. 1541.] 

A viſcount ſhall be ſued by that name, and not by the name of 
lord. Dal. 42. | 

And therefore, if à gentleman be ſued by the inferior addition, 
he may ſay, that he is a gentleman, and demand judgment of the 
writ, without ſaying, and not an huſbandman; 14 H. 6. 15, but it 

was 


| 
| 
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was reſolved, that he ought to traverſe, that he was of an inſerior 


trade. Cro. El. 884. 
Yet if a man has a more voy 
degree in the univerſity, he may be ſued by the one or thewther; as, 
a maſter of arts, or doctor of divinity may be ſued by the name of 
clerk. 35 H. 6. 55. Th. D. J. 6. c. 15. / 13. Ga 
So a ferjeant of the king's kitchen may be ſued by the addition 
of cook, or gentleman, or eſquire. 14 H. 6. 15. Th. D. J 6. 


c. 15. / 6. f 
6 may be ſued by the addition of his degree or myſtery ; 


as, horner, packer, Sc. or of yeoman. 2 Mod. Ca. 5 1. 2. 


So. a gentle woman may be ſued by the name of ſpinſter. San. 
Dy. 88. 6. e ö 

Md if a falſe addition be pleaded, the defendant ought in his 
plea to ſay, by what other addition of the ſame nature he ought to be 


' ſued; as, if a tradeſman be ſued by the addition of yeoman, it is 
no plea to ſay, that he is a horner, or of any other myſtery, unleſs he 
be a gentleman, or of other degree ſuperior to a yeoman. R. 2 Mod. 
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2. | \ 
The addition ſhall be the ſame as it was the day of the writ pur- 


chaſed, and not with a nuper ; as, nuper epiſcopus, & c. 21 H. 6. 3.6. 


9 Ed. g. 2. b. Lut. 40. 75. D. J. 6. c. 15. / 8. | 

And therefore, a plea for default of an addition will be bad, if it 
do not ſay, that he was a knight, &c. tempore brevis, or before. R. 
1 Sal. 6. 

And therefore, if a defendant, named gentleman, plead that he was 
a merchant, tempore brevis, and not a gentleman, it is no eſtoppel to 
ſay, that he bound himſelf by the name of gentleman; for perhaps 
he was a gentleman by an office, which is now determined; but if 
he was not ſo at the time of the writ, the writ by the far. 1 H. 5. is 
not good. R. 28 H. 6. 2.6, | 

In an indictment, &c. there is no neceſlity for the addition of a 
dignity created ſince the ſtatute 1 H. 5. as, if a man be miles et baro- 


nettus, it is ſufficient if he is named miles only. R. Lat. 169. 


(G) Plea to the Court. 
(G 1.) For Inſufficiency in it. 


(G 1.) 4 dend. IT HI Ft a, after the appearance 


of the parties, and the admittance 
ſuing counts: and afterwards the party impleaded may demand oyer 
of the writ: and then, if there be any fault or inſufficiency in the 
count, for a cauſe apparent in itſelf, or if there be a variance be- 
tween the count and the writ, or berween the writ and the record, 
ſpecialty, c. mentioned in the count, the party impleaded ought 
to ſhew it, and plead. Th, D. J. 10 c. 1. . 5. Fitz. — 27. 
As, it may be pleaded in abatement, that lands, tenements, or 


of the juriſdiction, and the abilities of both parties, is, that the party 


other things are hot demanded by their prope: aames, or in the pro- 


per order in which they ought. 
By what names and in what order lands, tenements, or other 


things ought to be demanded, vide Fine, (E 2. &c.) Pleader, (3 A 4.) 


(G 2.) 


addition, by his office or by a 


. — E — — — — —— — . - . - — — 
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(G 2.) Bis petitum.J So, that the ſame thing is twice deminded; 


as, if the demand be of a manor, and rent, when the rent is parcel 
of the manor. Th. D. J. 8. c. 25. f 1. 40 Ed. 3. 25. a. ME 
Or, of a manor, and land that is parcel of the manor, 39 Ed. 3. 13. 
10.6.) Luar. 851. 860. 1 Sho. 22. Th. D. I. 8. c. 25. . 4. 


Or, of a manor, and an advow ſon which is appendant to the ſame 


manor. 6 Ed. 3. 267. Tb. D. J. 8. c. 25. . 3. : 
Or, of land, and rent which is iſſuing out of the ſame land, Th, 


D. J. 8. c. 25. J. 2. 10. 


Or, of a ſeigniory, and a caſtle, when the caſtle is part of the 


ſeigniory. 7 H. 6. 39. [36, 37-] Th. D. J. 8. c. 25. %. 6. 
his L a boy = in all præcipes quod reddat. 40 4. 3. 25. 6. 

In a formedon, 3 Ed. 4. 28. | | 

In an afliſe. 3 Ed. 4. 28. 
Tet it is no plea in treſpaſs for entering an houſe and breaking a 
cloſe, that the cloſe, and houſe, are the ſame place. 22 H. 6. 8.[7.] 
Th. D. J. 8. c. 25 /. 7. | | 

Nor in an action upon the fat. R. 2. for entering an houſe and two 
ſhops, that the ſhops are parcel of the houſe. 3 Ed. 4. 28. 5 Ed. 4. 
88.b. 16 Ed. 4. 10. for it is in nature of treſpaſs. 


Nor in a præcipe of the manor of B. cum pertin' et 20 acras terre 


cum pertin, tho cum pertin once would have been ſufficient. 40 Ed. 


„28. 0. 5 | 
i Aud the defendant ought to diſtinguiſn what lands are twice de- 
manded, from the other lands demanded. Lut, 85 1. 860. 3 Lev. 67. 


(G 3.) Demand miſtaken.) So it may be pleaded to the demand 
of a manor, that the tenements put in view are two houſes, and 
two carues, and not a manor. 6 Ed. 3. 242. Th. D. J. 8. c. 27. /. g. 

To a demand of four houſes, that the tenements put in view are 
four tofts, and not houſes, Th. D. J. 8. c. 27. /. 8. | 


(G 4.) Difin? cauſes of action. Vide Aion (G).] So it may be 
pleaded in abatement, that the plaint is of two ſeveral and diſtinct 
cauſes of action. Reg. pl. 282. 

That the plaint is of two treſpaſſes, depending upon two ſeparate 
and diſtinct titles. Reg. pl. 283. 

That the aſſiſe, or other real action of the ſeiſin, or death of two 
anceſtors. Th. D. J. 10. c. 14. / 11. | | 

That an ejeCtment of ward and treſpaſs are joined in one writ. 


Th. D. I. 10. c. 15. / 1. - 


(G 5.) Cauſe of another action appearing.] So it may be pleaded, that 
the plaint is not in a proper action; as that che plaintiff declared in 
an action on the caſc, when he ought to have an account. Reg. pl. 283- 

That he brought an action upon the caſe, when he ought to have 
had a general treſpaſs. Th. D. J. 10. c. 27. f 3. ; 

But in an action upon the caſe for money received to his uſe, it 
is no plea in abatement, that he received it as bailiff. R. 1 Sho. 71. 


(G 6.) No cauſe of action incurred. Vide Afion K* So, that the 
count ſhews a demand before a cauſe of action. Th, D. J. 9. c. 5. 


13, 45. 


As, 


- 


count, and by another in the writ, A. Ent. 4. Reg. pl. 277. 


of two cows. 6 Fd. 3. 249. Th. D.l.g.c.5./. 13. 


ABATEMENT „„ 


As, in a ſcire facias by an adminiſtrator, teſted 12th Feb. the de- 
fendant upon oyer of the adminiſtration, which is dated the 26th 
March afterwards, may plead in abatement, that the action wag 
ſued before a cauſe of action. 2 Lev. 197. : ha 

So, in an aſſumpſit upon a promiſe to pay within ſeven years, 
brought before the ſeven years expired. Bend. pl. 93. | 

In debt, before the day of payment incurred. Hab. 199. : 

In debt by an adminiſtrator 2d April, 16 Fac. and the adminiſtra- 
tion is granted 11th May afterwards. Hob. 245. 2 — 

In a quare impedit upon a writ teſted gth * and alledges the 
preſentation and refuſal 29th = afterwards. Hob. 198. | 

In debt upon an obligation before the day of payment by the con- 
dition. Aft, Ent. 7. 1 

So in debt againſt an adminiſtrator, it may be pleaded in abate- 
ment, that the writ was teſted before adminiſtration granted. R. 

So in debt againſt an executor, that the teſtator was alive at the 
time of the writ purchaſed, R. Lut. 14. 16. | 

In debt againſt an heir, that his anceſtor was alive the day of the 
original purchaſed, Tut. 15. £ | 


(G 7.) Default of legal form.] So, that the count does not purſue 
the legal form; as, in a formedon, & c. that no eſplees are alledged, 
Bro. Count, 7. | | 
In prohibition, that it is not alledged, that the writ of prohibitio 
was delivered to the defendant ; tho' this is not traverſable. Bro. 
Count, 11. | | | | 

Upon a plea to the count, there is no other judgment, but quod? 
quer nil capiat per breve ; and therefore, a fault in the count abates 
the writ. Bro. Count, 8. 12. 24. 60. 64. 74. ED 


( 8.) For Variance between the Count and the Writ, 


So it may be pleaded in abatement, that there is a variance between 
the count and the writ, Reg. pl. 277, 278. Vide in Pleader, 
(C 14, 15.) 

Or, a variance between the count and the plaint. Reg. pl. 282. 
Vide Variance between the Writ and Record, & c. poſi. (H 7, Sc.) 
As, if the plaintiff or defendant be named by one name in the 


If the count be of a treſpaſs, by the maſter, brethren, and others, 
and the writ by the brethren and others, omitting the maſter. 1 Ed. 3. 
26-T323} T4. D. kg 65: nt... | | 

If the writ be for a treſpaſs in taking two horſes, and the count 


If the writ be for an aſſault in homines et ſervientes ſuos, and the count 
is only upon one man. R. Bend. pl. 217. 

If the writ by parceners be, that the anceſtor was grandfather to 
the one, and couſin to the other, the count that he was grandfather to 
the one, and great grandfather to the other. Th. D. J. 9. c. 5. J 17. 

If the writ be for waſte in the land, and the count, for waſte in 
cutting down trees. Dal. 72. | 

If the writ be by huſband and wife in jure uxorit, and the count 
omit that. Vide Aft, Ent. 4» = | | | f 


1 
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If the writ be by an adminiſtrator generally, and the count by an 
1 durante minore ætate. Lut. 343. 

If the writ be for a treſpaſs committed at Vęſiminſſer, and the 
count for a treſpaſs in the king's palace. 2 H. 6. 7. . Th. D. J. 9. 
r. 6. /. 33. 

85 fer a treſpaſs contra pacem nuper regis, and the count for a 
treſpaſs contra pacem regis nunc. 8 H. 4.21.6. 2 Ed. 4. 24 Th. 
D. J. 9. c. 5. / 34. : | 
Or, for a menace, for which he did not dare to go from D. to A. 
and the count for a menace, for which he did not dare to go to B. 


| Th. D. J. 9. C. 5. %½ 41. | | 
If the writ be for a maihem, and the count for a battery. Th, 


D. I. g. c. 5. J. 44- | | | 
If the writ be de bonis et catallis, and the count for a regiſter only. 
7 Ed. 4. 30. [31.] Th. D. J. 9. c. 5./. 45. · 
So, if the count be of a cheſt with charters; for they are not chat- 
tels. 22 Ed. 4. 12. C. D. J. 9. c. 5. J 47. 
So, if the writ be guare clauſum fregit, and the declaration guare 
Hauſa fregit. Cro. El. 185. 
If a writ in replevin be de averiis, and the count de equo. Cre. 
El. 330. 5 
So, if the count demands more than the writ; as, in an account, 
to account from Michaelmas, 3 Ed. 3. to Mich. 5th Ed. 3. when the 
writ was purchaſed fifteen days before Michaelmas 5th. Th. D. J. 9. 
8. 5. J. 2. 
In an annuity, if the count demands more than was due at the time 
of the writ purchaſed. 5 Ed. 3. 185. 11 H. 6. 68. T5. D. J. 9. 


4. 5. . 4. 

i * count be of waſte in three vills, and the writ of waſte in 
two only. R. Mo. 862. R. Hob. 38. : 

Otherwiſe, if the count demands leſs than the writ. Mo. 862. 

So, if the count ſhews, that there was no cauſe of action. 

So, if a new aſſignment makes a material variance from the writ, 
— — ſhall abate; for the new aſſignment is part of the declaration. 
1 And. 31. | 


But a variance by way of explanation is not fatal: as, if the writ 


mentions X. without an addition, and the count mentions K. magna. 


44 Ed. 3. 1. 3. TB. D. J. 9. c. 5. J. 7. is | 

So if the variance be in words, not in ſenſe; as, if the writ be of 
two carues of land, value 10/. per ann. and the count be of 10/7. of 
land. Bra@, 431. _ 
In waſte, if the writ be by the plaintiff ex a/ignatione A. and the 
declaration be of a feoſſment by A. ſaving the term to the defendant. 
46 Ed. 3. 25.b. Th.D.l.g.c. 5. .. 9. 

In an account, if the writ be againſt him as receptor” denar, and the 
count ſay, that he received 100 florins. 6 Ed. 3. 281. YB. D. I. . 
e | 

the writ be bona et catulla ad valentiam, &c. and the count of live 

Chattels pretii, 10 H. 6. 23. [22.) Th. D. J. 9. c. 5. J 37. 

If — _ be, that the defendant committed divers extortions and 
oppretions;z the count, extortions and grievances, 31 Ed. 3. 335. 
Th. D.1. g. e. J. J 4. A 

80, i the variance be by particularizing in the count, that —_— 

Sen 


vw or 


6. 


wer A. qui tam, &c. Canning v. Davis, 
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general in the writ : as, if the writ be in an account duft one as 
ailiff of his manor, and the count demands an account of fix beaſts 
only. Th. D. I. g. c. 5. J. 10. 
[Or, as if the writ be to anſwer A, ingly, ad the declaration to an- 
9 G. Jo 4 B, A. 2417. 
Lied v. Williams, M. 11 G. 3. 3 Wilſ. 141. 
[But the converſe, writ for A. qui tam, &c. and declaration by A. 
ſingly, is fatal. Bid. 
In prohibition the writ was, that the ſuit in the | iritual court was, 
de advocatione eccleſiæ: and the count, that it was for the tithes, ob- 
ventions, and mortuaries of the church. 4 Ed. 3. 141. Th. D. J. 9. 


pO 70 12. 


In formedon, where the writ was, que fot mortem B. to the de- 
mandant, as heir to B. deſcendere debet ; and the count gue poſt mortem 
B. to H. ut filio et heredi, and from H, to the demandant, Se. T, 5. 


D. I. 9. c. 5. J. 16. 


In detinue, if the writ was of a charter ; the count of a confirma- 
tion with warranty. Th. D. J. 9. c. 5. J. 21. 

If the writ be for an amerciament, and the count for ſeiteral 
amerciaments for not coming to the leet, 2 H. 4. 15. b. 

So, if the writ be w falſa facta fabricavit and the count only of - 
one deed. Th. D. J. 9. c. 5. J 36. 

Otherwiſe, if the Wale be 22 Tale acta. Semb. 35 H 6. 37. 6. 

If the writ be bona et catalla, and the count de tribus taliis of 100. 
each. 21 H. 6. 32. (29, 30. Th. D. J. 9. c. 5. J. 38. | 

Or, the count be of three hogſheads of wine, or ten quarters of 
corn, & c. Th. D. J. g. c. 7. . 5. 

If a quare impedit be, que: I neftram Hpectat donationem generally, 
and the count gue ſpefat ratione prerogative. R. Sal. 559. 

So, if the variance proceeds from the form in the regiſter; as, in 
a formedon, if the writ ſuppoſes, that the donor was couſin, and the 
count, that he was great-great-grandfather to the demandant ; for 
after great-grandfather, there is no other form than couſin. 25. 
D. J. 9. c. 5. / 28. 

So, upon a writ in debt, a count in detinue or annuity is good, Th, 
D. J. . c. 5. J. 19. 29. 

But, upon a writ in detinue, a count in trover is not good, Th, 


D. J 9. c. 5. fo 2 
(H) Plea to the Writ. 
(H 1.) For an apparent Fault i in it. 


n 1.) Raſure, or or O plea to the writ can be before ger. Th, 
interlineation.] D. I. 10. c. 2. / 1. 

But after oyer 5 defendant may plead i in abatement, that the writ 
is inſufficient, if any defect appears in the words, form, or ſubſtance 
of it. Th. D. J. 10. &. 2. 

As if there was a ſuſpicious raſure, or an interlineation ſeems to 
be made without Jawful authority in a material place, which alters 
a matter of fact. Vide Bract. 188. 413, Britt, c. 48. Th, D. J. 10. 


c. 3. J. 2. 
＋ E 2 1 5 As, 
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As, in a ſcirs facias where the name of baptiſm was raſed, 45 Ed. 3. 
18. 5. Th.D. J. 10. c. 3. / 5. 5 
But by the far. 8 H. 6. 12. no judgment ſhall be reverſed for any 
ſuſpicious raſure, or interlineation. | 


(H 2.) Falſe Latin.) So the writ ſhall abate for falſe Latin ; as, if 
the ſingular number be for the plural, or & contra + as, debet et ſolet, 
for, debent et ſolent. Th. D. I. 10. c. 4. /. 1. Cont. ſince the fat. 
8 H. 6. 12. R 2 Saund. 39. | | 

Sit, for fint. 10 Ed. 3. 482. Th, D. JI. 10. c. 4. / 5. 

Ei, for Eis. 17 Ed. 3.17. | 

So yon, for aſſumpht. Th. D. J. 10. c. 4. /. 1. 8 

Or if the nominative or other caſe be put inſtead of another caſe; 
2s rxori, for uxor. 3 Ed. 386. Th. D. J. 10. c. 4. / 3. 

Seire facias ob quibuſdam error, for ob queſdam. 26 A. pl. 59. Th. 
D. J. 10. c. 4. / 9. | 

Hec, or 593 for hoc breve, Th, D. I. 10. c. 4. /. 18. 21. 
9 H. 7. 16.6. | 

Pot mortem prædicti A. et B. for prædictorum. Reg. pl. 292. 

Semoris, for ſenior. 44 Ed. 3 18. b, Th. D, J. 10. 6. 4» < 19. 

Jobanni, for Johannem. 2 H. 4. 8. | 

Dues, for quas. Aſt, Ent. 5. | 

Or, if no Latin word, or a falſe word be inſerted : as, ex inſuna- 
tione, for ex inſinuatione, in a ſcire faciar. 23 Ed. 3. 22. Th. D. J. 10. 
6. 4. Jo | 

3 for mundare. 2 H. 4.8. Th, D. I. 10. c. 4. /. 16. 

Tertio die Aguſti, for Auguſti. Th. D. I. 10. c. 4. /. 13. 10 Ed. 


: 55 lium, or Dns, & c. without a daſh, for ballivum or dominus, 
4 H. 6. 16.b. Th. D. J. 10. c. 4. , 18. 5 
Inaginavit, for imaginatus ęſt. 11 H. 6. 3. 17. [z. 14-) Th, 
D. J. 10. c. 4. / 20. | | 
Averiar, for averior. Sal. 701. | | 
© So by the common law, any falſe or incongruous Latin abates an 
original writ. 10 Co. 133. a. | 
Tho! the ſuit be by the king; as, in a guare impedit by the king, 
pr ecipite, for præcipe. 29 Ed. 3. 57.044] Th. D. J. 10. c. 4. / 11. 
But if a ſcire facias to execute a fine, purſue the fine, tho” there 
be falſe Latin, it ſhall not abate. Th. D. J. 10. c. 4. / 4. 8. 
So, in a pone or recordare, falſe Latin does not prejudice ; for they 
are ſued only to remove the record. 3 H. 6. 3. 26. | 
. in prohibition, 40 A. pl. 26. 28 Ed. 3. 97. Th. D. I. 10. 
c. 4. J. 10. 
p 4H in a ſheriff's return. 2 H. 4. 14. [8.) Th. D. I. 10. c. 4. 
16. | 
So falſe Latin does not vitiate any judicial writ. 10 Co. 133. 4. 
Nor any pleading, count, or judgment. 10 Co. 133. 4. 1 Sal, 328. 
eee * Sal. 328. 1 
or any grant or deed, where the intention of the parties appears. 
10 Co. — Vide in Obligation, (B 3.) 7” on | 
So, if it appear by the ſame writ to be only a miſtake, it does vitiate: 
as if, in a writ directed to the ſheriffs of London, there are ſometimes 


habeas, ſometimes habeatis, it is not error. R. 2 Cre, 570, So. 
| | | ws 


FO. 


fo 2. | | 
So, if the declaration ſhew, that a writ iſſued out of chancery 


2 
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So, if the Latin is capable of a good conſtruction, it will not pre- 
judice: as, in a pracipe quod reddat terram in villa de P. V. and 
C. it is good, tho? it does not ſay C villis ), for villa ſhall be re- 
228 to the vill of P. only. 30 Ad. 3. 3. [z.] Th. D. J. 10. 
6. 4. J. 12. | 

So in a præcipe quod reddat 30s. de reddit” quas clamat, for ( quas ) 
ſhall be referred to 30 ſe/ida?, not to the rent. Th. D. J. 10. c. 4. 


recitando, & c. per quod præcepit, without ſaying, who ; for the king was 


mentioned before, and it ſhall be intended, that he commanded it. 


Paſ. 2. Ann. ¶ Comyns's Rep. 133.) 8 
So now by the fat. 8 H. 6. 12. raſings, interlinings, addition, or 
diminution of words, letters, titles, or parcels of letters in any record, 
Sc. ſhall not reverſe a judgment. Vide Amendment, (D 2.) 
Nor falſe Latin by the equity of that ſtatute. R. 2 Sand. 39. 


(H 3.) Omiffion of words,) So, if a neceſſary word, or thing 
be omitted in a writ : as, in a writ againſt huſband and wife, if the 
2 of the wife be omitted in the ſummons. Th. D. J. 10. c. 6. ,. 1. 

eg. pl. 291. : | | | 

of if « name of one of the tenants be omitted in this clauſe 

unde queritur ). Th. D. I. 10. c. 6. J. 3. | 

So, if in a writ of appeal { habeas } be left out. 13 Af. pl. 10. 

If [er ) be omitted between the names of two vills. 39 Ad. 3. 25. 
[20.] Th. D. J. 13. c. 6. /. 7. 1 | 

In a ſcire facias, if (ibi) in the clauſe {et habeas ibi ſumm” ) be 
omitted. D. J. 10. c. 6. /, 10. | 


So, if ( niſi be omitted in the clauſe [er niſi fecerit, &c.) Th, D. 


J. 10. c. 6. ,. 11. 

If {tunc ) be omitted in the clauſe ¶ quad tunc fit ibi auditur ). Th. 
D. J. 10. c. 6. /. 16. bo 

If C ipſius querentis } be omitted in (ingreſſus terras igſius querentis ). 
37 H. 6. 35. [31.] Th. D. J. 10. c. 6. /. 19. 


Ent. 6. 
If ¶ per) be omitted. Reg. pl. 291. | 5 
If in dower (que fuit uxor) be omitted. R. 2 Cro. 217. 5 
If in a cui in vita ( que clamat efſe jus et hereditatem ſuam ) be omit- 
ted. Aft. Ent. 6. Vide Th. D. I. 10. c. 6. J. 14. 


But if the word or clauſe omitted be not material, the omiſſion does 


not prejudice: as, in a gquare impedit by the queen, if the words ( unde 
queritur ) be omitted. 18 Ed. 3. 2. Th. D. I. 10. c. 6. /. 5. 
So in a quare impedit againſt a biſhop elefum et confirmatum, if ( et } 
be left out. 18 Ed. 3. 29. T. D. J. 10. c. 6./. 7. ef bl 
Or, in a ſcire 2 by the king, if the clauſe (et quia volumus que 
in curia, &c.) 
D. J. 10. c. 6. /, 6. 9. | 
Or, in ejectment, the clauſe /et bona et catalla que ad valent ). Pl. 
199. 228. Th. D. J. 10. c. 6. /. 17. | FLY > 
So in a formedon, if in the deſcent to the demandant = conſan- 
gb et haredi ) be omitted, when the demandant ſhews himſelf to 
couſin and heir. R. Hob, 51, h 
| E 3 So 


If (injuſte ) be omitted in a guare impedit. Reg. pl. 276. Aft. 


omitted. 18 Ed. 3. 12. 5. 24 Ed. 3. 30. Th. 


0 * * 
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So in waſte in domibus et hominibus, if C exilium ) be omitted, 2 H. 6, | 
11. 3. Vide Hob. 52. ; p 
In treſpaſs de averiis caruce capt” if (et interim deliberart facias, &c.) j 


be omitted. Th. D. J. 10. c. 6. /. 24. | 
Or, if the omiſſion be ſupplied by words tantamount : as, in a for, 

medon in remainder if the demandant ſay, que poſt mortem, &c. to the 

demandant, ut filio et haredi F. remanere debet, without ſaying, g., | 

mortem F. for when the demandant is called his heir, that imports { 

him to be dead. Hob. 51. Th, D. J. 10. c. 6. /. 2. 20. 
Or, if the omiſſion be purſuant to the uſual form, tho? it be of a 1 

material word; as, if in waſte the plaintiff in his writ ſnews a feoff- a 

ment to A. to the uſe of himſelf and his heirs, omitting, that the 

feoffment was to 4. and his heirs, as it ought to be. R. Hob. 84. 


(H 4.) Material addition.] So, if a material word, or clauſe be J 
added: as, in a writ guod reddat meſſuagium et acram terre, and it is : 
afterwards ſaid, quod prædict' meſſuag' terr” et prata remaneant, &c. bh, 
44 Ed. 3. 14. 75. D. J. 10. c. 7. /. 10. 

If 7e die Aug. be added to the ige. 24 Ed. 3. 33. Th. D. J. 10. "i 
65 „ 4. | 

If 15 an action by an executor / in retardatione execution” ) be inſerted f 
when the goods never were in his poſſeſſion. 25 Ed. 3. 83. Th. D. J. | 
10. c. 7. h. 6. 22 | | 

In debt, qued reddat 201. quas ei debet et injufte detinet, if theſe words 
be added, (et quas ad talem diem ſoluiſſe deburſſet, they are bad, ſor 
that exceeds the form. 3 H. 6. 2. Th, D. J. 10. c. 7. , 13. | 

Tf the writ has more in the name of the plaintiff than was in | 
the ; the writ ſhall abate. Th. D. J. 10. c. 7. . 14. 3 H. 6. 
23. B. ; | 
Otherwiſe, if more is inſerted in the name of the defendant, Th, 
>» Bo. 40; 4: 9 614. 3 fl. 6. 23. 6. 
If a ſcire facias [on a recognizance] againſt a terre-tenant be, 
quare de terris et catallis, &c.] 30 Ed. 3. 30. [ 23. .] Th. D. J. 10. 
REIT... -- | 

If an heir on the part of his mother make himſelf heir to his father 
and his mother. 41 Ed. 3. 24. b. Th. D. J. 10. c. 7. % 18. 

Otherwiſe, if the addition be immaterial and ſurpluſage: as in a 

Jormedon, if the demandant ſets forth his deſcent more at large than 
is neceſſary. 5 Ed. 3. 217. Th. D. J. 10. c. 7. f. 1. EET 
| So, if the death of any be ſuppoſed, when it was not neceſſary. 
Ty. D. J. 10. c. J. ſ. 3.9. 19. = ; 

If any words are twice inſerted when once would have been ſuf- 
ficient. 17 Ed. 3.13. Th. D. I. 10. c. 7. , 2. 

If an aſſiſe be of a frechold in villa de Weſtm* ; for villa ſhall be 
rejected. 24 A. pl. 2. Th. D. J. 10. c. J. J. 8. 8 
In an ad ion upon the caſe for not paying toll, quare tolonium aſpor- 
tavit, et folvere recuſavit, aſportavit ſhall be rejected; for the other 
words are ſufficient. 7 H. 4.44. Th. D. J. 10. c. 3. & 21. 

If an addition, or alius dict us be added to the name of the tenant, 
in a real action. Th. D. J. 10. c. 7. , 16. 

In maintenance, if the writ ſays ( manutenuit et adhuc manutenet ), 
the words (et adbuc manutenet) ſhall be rejected. Th, D. J. 10. 
% Li. / 24. | | 

15 * 


7 
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In an audita querela, where it was recited, that upon a judgment 
the defendant, who is now plaintiff, cMþtus fuit virtute brevis naſtri 
judicialis de capias ad ſatisficiendum, where the word (udeJaks is not 
in the regiſter: for it is ſurpluſage. R. 1 Leo. 73. 1 . 


(AH ;.) Want of certainty.] So, if the writ has not ſufficient cer- 
tainty; as, if a ſcire facias after a recovery in a quare impedit recite 


the recovery before juſtices, c. but does not ſay, before what juſ- 


tices, or in what place. 18 Ed. 3. 12. b, Th. D. J. 10. c. 8. /. 1. 
If a treſpaſs be alledged ſimul cum aliit malgfactoribur, without ſays 
ing, whom. 8 H. 5. 5. Th. D. I. 10. c. 8. J. 7. NOPE 
If an action upon the caſe be for levying money of certain lands, 
without ſaying, what lands. 11 H. 4. 64. b. Th. D. J. 10. c. 8. /G. 
If a cui in vita do not ſtiew, of what gift, Th. D. J. 10. c. 8, 


J. 20» 


If a quare impedit of a prebend do not ſhew of what ſaint the church 


D. + 10. % /- 27> | | 

If in an action upon the caſe it be alledged, quod cum colloquium 
babitum fuit de aſſurando caflrum, &c. X. 4 Leo, 55, 

But generality in a writ does not hurt; for it ſhall be explained in 
the count: as, a writ of champerty for maintaining a plea, c. is 
ſufficient, without ſaying, whether the defendant maintained the de- 
mandant or tenant ; for it ſha)l be ſaid in the count. 21 Ed. 3. 10. ö. 
ne. e. . . | 

So, a writ of diſceit for purchaſing a falſe protection is ſufficient, 
without ſhewing in what action it was. 20 f. 6. 19. [18.] 25. 
D. f. 10. c. 8. ſ. 9. | | | 
So, a writ of treſpaſs for divers extortions. Th, D. J. 10. c. 8. % 10. 

So, a formedon, as coulin and heir, without ſaying, in what manner 
couſin, Th. D. J. 10. c. 8. , 11. 17. 9 

So a writ of forcible entry into divers lands, or in Iiberum tene- 


mentum, without ſaying, what. Vide 38 H. 6. 1. 37 H. 6. 35. [314 


Th. D. J. 10. c. 8. /. 14, 15. 

So, a Writ of partition between tenants in common, or jointenants, 
Ke. Gro. El. 743. 759. 
So it is ſuilicient, if the writ be as certain and particular, as the 


record or ſpecialty upon which it is founded: as, in covenant for not 


conveying all his lands in A. where the deed obliged him to convey 
all his lands there. 47 Ed. 3. 3. Th. D. I. 10. c. 8. /. 4. 
In a conſpiracy of indicting for raviſhing A. her goods and chattels, 
without ſaying, what; where the indictment was ſo. 47 Ed. 3. 17. 
Th. D. J. 10. c. 8. / 5. | | 5 
So a convenient certainty is ſufficient, tho” it be not a preciſe cer- 
tainty to every intent: as, a ſcire facias after judgment is ſufficient, 
tho' it does not ſhew, in what action the recovery was, nor whether 
by default, or verdict. Th. D. J. 10. c. 8. /. 8. 
So a ſcire facias againſt an heir or terre-tenant, without ſhewing, 


what lands he had, or where they lie. 30 H. 6. 5. Th. D. J. 10. 


c. 8, /. 12. | | 

So a ſcire facias upon a recovery in annuity, without ſhewing, for 
how much time the annuity was in arrear. 27 H. 6. 2. Th. D, 
{+ 10. c. 8. ,. 16. a | 
S0 a writ of right by es cupite, if it be, que tenet de nobis, 


* 


without 


* 
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without ſhewing, by what, ſervices. Th. D. I. 10. e. 8. ,. 18, 


39 Ed. 3. 26. [20.] 5 
So an action upon the caſe, which ſhews a retainer pro quddam ſum. 
md, without ſaying, what in certain. 11 H. 6. 69. Th, D. J. 10. 


c. 8. / 25. 


Or, a warranty of certain facces, without ſaying, how many. 


13 H. 4. 1. Th.D. J. 10. c. 8. 26. | 
(H 6.) Repugnancy.] So, if any repugnancy appear in the writ z 


as, in-waſte the writ was in Latin by A. the ſon of B. and afterwards 


| ſuppoſed a leaſe by D. the father of 4. 9 Ed. 3. 482. [42.] Th, 


D. J. 10. c. 11. / 2. | 
In a cui in vita for land which the demandant claims for life, upon 


a gift made to her firſt huſband, and to her in ſpecialt ail. 18 Ed. 3. 


27. Th. D. I. 10. c. 11. / 3. 

If the writ makes the demandant heir to his father one time, and 
afterwards heir to his father and mother. 29 Ed. 3. 47. [36.] Th. 
D. J. 10. c. 11. / 6. | 

If, in an action upon the caſe, the writ ſay, quod cum habeat che- 
minum ratione tenure, &c. defendens levavit murum per quem murum 
cheminum habere non poteſt. 33 H. 6. 26. Th. D. J. 10. c. 11. / 26. 

A writ of covenant is, precipe A. fidejuſſori B. quod teneat convent” 

inter querentem et B. and therefore repugnant. 38 Ed. 3. 12. Th. 


D. J. 10. c. 11. 28. 3 
Treſpaſs quare equum ſuum cepit et interfecit, &c. abated for the re- 


pugnancy for it is not contra pacem, if the defendant kills his own ' 


horſe. 27 A. pl. 64. Th. D. J. 10. c. 11. / 30. 

But, if the repugnancy be only in words, not in ſenſe, it is not 
material: as, where in waſte, it is ſaid, that the defendant holds for 
life by the aſſignment of A. of whom the defendant holds by the 
curteſy : for, it is all one in effect, tho' the defendant is ſuppoſed te- 
nant for life, and by the curteſy. Th. D. J. 10. c. 11. /. 7. 

An action upon the ſtatute for a diſtreſs in the highway, con- 
. cluded contra legem et conſuetudinem Anglie ; yet good, for by the 
ſtatute it is made the law and cuſtom of the realm, Th. D. J. 10. 
t. 11. 8, 5 | 

So av by a huſband and wife upon a leaſe by them, ad exhereda- 
tionem uxoris, is good. T5. D. J. 10. c. 11. / 9. 

So, an aſſiſe of the office of porter to the archbiſhop of Canterbury 
is good; though ſhewn, that there was no archbiſhop then alive. 
Th. D. J. 10. c. 11. / 16. . 

A formegon of the gift of A. of B. et que pot mortem prædicti A. B. 
good. 39 Ed. 3. 35. [27.) Y. D. J. 10. c. 11. / 21. 


(H 7.) Variance between the writ and the record, ſpecialty, &c.] So 
if the writ has a variance between that and the record, or ſpecialty, 
Dc. upon which it is founded; as, in an attaint upon a verdict in an 


aſſiſe by J. S. when the record of the aſſiſe is J. of S. 26 A/. pl. 31. 


So, 3 A pl. 17. Vide Th. D. I. g. c. 1. /. 2. 6. | 
In an attaint, the writ concluded, guod ſum? qui terram illam tenet 
when the record was of a meſſuage and land, 7 AF; pl. 5. Th. 
D. J 9. c. 1. / 4. | | 
If a guare nor admiſit be quad cum mandaverimus epiſcopo ; and — 
1 : 4 HA 7 : n ; recor 
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record is gud mand epiſcopo electo et confirmato. 22 Ed. 3. 13. Th, 
D. 1. q. c. 1 

So, if there = any other variance between the writ, and the record 
upon which it is founded. Th. D. J. 9. c. 1. per totum. 

But Waltham Abbey, (with an e) in the writ of error, whereas 
in the record it is Waltham Abby, (without an e,) ſhall not quaſh the 
writ. Aleberry v. Walby, M. 6 G. Str. 229.] 

[If the defendant be called eſq. in the recognizance, and gent. in 
the record, it is no variance. Williams v. Francis, T. 4 G, 2. C. B. 

Fort. 354. 

[If pro miſts & cuſtagiis is inferted in an aCtion on a judgment, 
and is not in the record, it is no variance; for theſe words are ſur- 
pluſage, and ought to be rejected. Whimne v. Mulcaſter, M. 5 G. 2. 
Fort. 354. 

2 judgment be againſt a woman, and the writ recites, quas recu- 
peravit verſus eum. R. 2 Cro. 576. 

But, if the writ agrees with the record upon which it is founded, 
it is ſufficient; though there be a variance between the record, and 
the original, c. upon which ſuch record was deten for which 
that is reverſible. 12 4. pl. 2. Th. D. I. 9. c. 1. 5. 

So, if the firſt record was abridged, and the writ agrees with the 

record ſo abridged, it is ſufficient, T, hb. D. J. 9. c. 1.4 


(H 8.) Between the writ, and another writ.) So, if the writ has a 
variance between that and another writ, or judicial proceſs, to which 
it has relation; as, if there be a variance between the ſecond deli- 
verance, and replevin. Th. D. J. 9. c. 2. ſ. 4. 


H 9.) Between the writ, and ſpecialty.) So, if there be a variance 
between the writ, and the deed, or ſpecialty upon which it is founded: 
as, in a  formedon, if the writ ſuppoles the gift to H. S. and the deed 
is to H. N. Th. D. I. g. c 

In waſte, if the writ ſuppoſe; that the plaintiff has an eſtate in 
fee; and the deed ſhew him ” have non an eſtate-tail. 41 Ed. 3. 23. 
42 Ed. 3. 19. Th. D. J. 9. c. 3. f. 10 

So in a formedon, if the tit Aan a gift i in tail to the demandant 
and his heirs; and the deed be to the demandant and his wife, and 
their heirs. 75. D. J. . c. 3. /. 2. 

So in an aſſiſe for rent by A. B. knight; and the deed is by 4. B. 
only. 755. D. J. 9. c. 3. / 15. 

o in an annuity, if there be a variance between the writ and 

ſpecialty. Th. D. J. 9. c. 3. . 24. | 

So in covenant. Th.D. J. 9. c. 3. J 64. | 

So in an audita querela ; as, if a Lim. be ſuppoſ, 11 285 to have been 
acknowledged before the clerk of the ſtaple; and it was before the 
mayor and clerk, Th. D. I. 9. c. 3. J 67, Ec. 

So in debt, if there be a variance between the writ, and the obli- 
gation. Reg. pl. 278, 9. 281. 
A As, if the writ be, de _—_— libris, and the obligation, de ocligent. 
R. Hob. 19. Aft. Ent. 5 

Or, if the writ ate from the obligation in the name of the 
plaintiff, or defendant. Th, D. J. 9. c. 3. 5 33 355 36, 37. 40. 


A, Ent, . 
Af 4 3 4 | But, 
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But, if the variance be only in words, not in ſenſe, it is not ma- 
terial ; as, a formedon upon a gift to A. et heridibus de corpore ſuo tx- 
runtibur, and the deed is, procreandis. Th. D. I. . c. 3. / 1.6. 

An aſſiſe of his freehold, and the plaint was of — and the 
deed was of eſtovers. 23 AF. pl. 1. Th. D. 4. 9. c. 3. . 18. 

Debt for thirty ſtone of wool, and the ſpecialty is a ſack of wool, 


Th. D. J. 9. c. 3. / 25. 
80, if che writ be to the effect of the deed. Th. D. 1. 9. c. 3. 


J. 14. 65. 


80, if the vatiance be in a place not material to the ations as, in 


u formedon in remainder, the writ was, a gift to A. and T. his wife, 
and to the heirs of the body of A. and if A. die without iſſue, to 
the demandant : the deed was, if 4. and T, die without iflue between 
them, &. Th. D. J. . c. 3. J. 4, 5. 7. 9 

So in a formedon upon a gift in tail, ember, Ec. and the deed 
is of a gift in frank-marriage. 17 Ed. 3. 65. Th. D. I. 9. c. 3. J. 16. 


So in a formedon the writ does not mention any condition; but 


the deed was upon a condition, 3 H. J. 13. b. Th, D. 1. 9. c. 3. 

11. 

Or, if the variance be in the addition, or deſcription of the per- 
ſon. Th.D.l. 9. c. 3: / 10. 13. 22, 23, 24. 26, 27. 29. Hue 33. 
38. 48. 59. 61. 

Or, in the addition of price, or the like circumſtances i in the writ, 
which are omitted in the ſpecialty. Th. D. l. 9. c. 3. / 34. 66. 


Or, if the writ be for 20 J. and the ſpecialty for 20 J. 14s. 6d. if 


the plaintiff in his declaration acknowledges the payment of the re- 
ſidue. 4 H. 6. 26.6. Nes. 


(H 10.) Between the writ, and a teſſament, &c.] So in debt by 
an executor, if there be a variance between the writ, and the 
tament, in the name of the teſtator. Reg. pl. 280. Th. D. 4 5 
6. 5 J. 6. 

Or, in the names of the executors. 43 Ed. 3. 34. 6. 14 H. 6. 5. 
Th. D. J. . c. 4. 7 14. 

And for a variance in the name of one executor, the whole writ 
abates. 3 H. 4. 1. Th. D. J. 9. c. 4. J. 10. 

So, if there be a variance between the writ, and the letters of ad- 
miniſtration. Th. D. I. 9. c. 4. J. 15, 16. Alt. Ent. 4. 

If the plaint be in his own right, and the declaration, as admini- 
ſtrator, R. Skin. 386. 


But, a variance in the deſeription of perſons is not material, if 


it appears that they a are the ſame perſons. Th, D. J. 9. c. 4. / 1, 
2. 7, 8. 

| Aud if an action be by executors upon a ſpecialty, which varies 
from the teſtament, it is — if the writ agree with the ſpecialty. 
Th. D. J. 9. c. 4. . 2. 47 J 


(H 1 1.) Tranſpoſition of wordt.] So, if a word or ſentence in the 


writ be miſplaced contrary to the uſual form; as, if in a cui in 2 the 


writ were, in que non habet ingreſſum niſi poſt dimiſionem quam A. 

dam vir, &. inde fecit D. cui ipſa in vita ſua, & c. when it ſhould — 

been, quam A. quondam vir, &c. cui iſs 1 in vita ſua, &C, nn 

&c. Th. D. 1. 10. c. 12. fe 2. 
$0, 


r 
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So, if che name of the wiſe be put before the name of the buf, 
band. Reg. pl. 289. 2 Leo. 59. 3 H. 6. 33.6. Th. D. J. 10. 
„ 12» 
8 Cont. if it do not appear plainly, that they are huſband and wife 
at the time. X. 2 Leo. 59. 

If the addition of the word (knight) be put after the name of Gg- 
nity ; as, Precipe Edwards D'no V. militi, R. Mo. 22. 


(H 12.) Defec of the writ.] So, if the writ wants form: as, if 
the plaintiff does not ſhew a ſufficient title to the thing demanded : 
as, if a man in a wijt of entry upon a diſſeſin to his anceſtor, a 
fuser hareditatem. Ham. Th. D. J. 10. c. 14. / 1. 

In a raviſhment of ward, if the plaintiff does not bew 1 in the 
writ, that he claims Fas ward as guardian, nor how. Th. D. J. 10. 
c. 14. / g. 

If wm in tail in a guad ei deforceat does not ſhew, of what gilt 
in the writ. Vide 6 H. 4. 2.6. Th. D. I. 10. c. 14. J. 6. | 

So, @ writ of ent 5 in nature of an aſſiſe, ought to ſhew a title 
in the plaintiff, 21 7. 6. 28. [26.] Th. D. J. 10. c. 14. / 9. 

So in a for medon r ought to ſhew himſelf heir to the 
donee, or to him who is made heir to the donee before. Th. D. I 
10. c. 17. / 3. 

But it is not neceſſary, that the title ſhould appear in the writ, 
when it is ſhewn in the count. Th. D. JI. 10. c. 14. / 2. 

Nor, when the action is for puniſhment of a wrong. Th. D. J. 10. 
c. The / 3. 

As, 1g ad ion upon the caſe, treſpaſs, Se. 2 H. 5.3. Th. 
D. |. 10. c. 14. J 7. | 

Yet, if a writ . a bad title, when none is neceſſary, it ſhall be 
abated. 12 H. 4. 7. Th. D. J. 10. c. 14. / 16. 


(H 13.) Want of . So, if there be no venue anedged; as, 
in reſools for a diſlurbance in his fair and market, if the plaintiff do 
not ſhew, in what place the diſturbance was made. 2 Ad. 3. 42. Th. 
D. J. 10. 6.20. /- 2. 

So in an afſump/t, if the plaintiff do not alledge ang: place where 
the promiſe was made. 48 Ed. 3.6. Th. D. J. 10. c. 20. % 13. 

So in a ſcire facias to execute a fine, if it be not ſhewn, in what 
Place the land lies. Th. D. J. 10. c. 20. . 25 

So in a precipe quod reddat ballivam cel parcum de D. Th, 
D. 1. 10. c. 20. /. 24. 

But if there be any venue 8 to which the fact alledged ny 
be coupled, it is ſufficient : as, in covenant guod teneat conventionem 
terris pertinent” ad ecelgſiam de B. it is ſufficient, without ſhewing in 
what place the lands lie; for the venue ſhall come from B. 4 Ed. 3. 
144 Th. D. J. 10. c. 20.'/. 5. 

So, in an action upon the —. if the-writ ſays, that the defendant 
at ſuch a place, ripam, &c. reparare debet, et pro defettu, &. ſo many 
acres of land were overflowed ; it is ſufficient, without ſhewing, in 
what place the land lies, T. D. J. 10. c. 20. f. 9. 

[In ſcire facias by huſband and wife, on judgment obtained by wife 
Whilſt ſole, it is not neceſſary to lay a venue where they were mar- 
| _ Blake v. Dodemead, Tr. 13 G. La. Ram. I 1504: Sr. r — ö 
| 14. 
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(H14.) Want of tefte.] if there is a want of gte in the writ, 
Th. D. I. 10. c. 22. % 4. > leon a zefle, the writ is null. R. 
2 Jon. 83. ; _ ; 
Or, if it be dated anno domini. Per Parning. 8 Ed. 3. 433%. Th. | 
D. J. 10. c. 22. f. 2. . 
So, where the writ is dated tertio die Auguſti. 10 Ed. 3. 533. Th. | 
D. . 10. EC. 22. /. 4. . ' WIE | 
So, if the zeffe be duodecno regis, for duodecimo, R. 1 Lev. 2. | 
[Or, if miſtaken in the year of the king. Barnes, 409.] 


Or, if it be written fe, for ige, leaving out the ?. X. Cro. | 
El. 592. 7 22 Wn Rr: | 
So, if a writ iſſuing out of the King's Bench or Common Pleas, 
be teſted at a day out of term, it will be bad. R. 1 Sid. 304. Acc. 
in. | | | 
So, if the tee of a ſubſequent proceſs which ought to be con- p 
tinued, be not upon the day when the former was returnable. Sal. c 
699. F 
So judicial proceſs having a 7:/e out of term will be void. Sal. 
700. [Barnes, 407. ] | c 


But a tee may be the laſt day of the term, tho' no cauſe for pro- 
ceſs at that time; as, in a diem clauſit extremum, tho the party was 
then alive. R. Hard. 126. | : 

So original proceſs out of chancery may be teſted out of term. 


Lat. 11. t 
[If the zefe is right, it is immaterial that the date is wrong, for it c 
is no part of the writ. Coleby v. Norris, P. 18 G. 2. Will, g1.] 
A fault in a zefe ſhall not be amended for it is not form. 1 Sho. 80, 1 
Or, if there are not fifteen days between the tee and retorn, R. 
1 Sho, 80. L 
(H 15.) Bad reiorn.] So, if the retorn be defective; as, if there c 
are not fifteen days between the ze//e and retorn. Aft. Ent. 6, 1 Sal. b 
63. Vide Proceſs (B). | 
As between the ze/te, and retorn of a ſcire facias, Lut. 25. (1 
Of a diſtringas againſt throwers down of fences. R. Sho. 80. 
[If there are not fifteen days between tee and return of capias ad 
reſpendendum, the court will ſet it aſide on motion. Atkinſon v. Tay- fi 
ler, 2 Will. 117.) | hi 


But by the Hat. 16 Car. 2. c. 6. /. 8. All writs in perſonal ac- 
tions returnable from tres Mich. till craſꝰ Animar ſhall be good, tho 
there be not fifteen days between the guarto die of tres Mich. and the 
efſoign-day of cra/ Animar. Tut. 26. 5 
Or, if the retorn is not good in reſpect of form : as, in debt, Qs. 
if the retorn be, nichil quod ſummoniri poſſint, omitting per quod. R. 
Cro. El, 0. f | 
So in debt againſt two, if the retorn be, nichil habent, &c. per quad 
_ ſummoniri peſſint, omitting, nec eorum aliquis, C. Cro. El. go. 
"I [So if the writ were never returned (of this there muſt be affidavit). 
| Sherman v. Alvarez. M. 12G. 1. Str. 639. 2 L. Raym. 1409.] 
So, if the retorn be at a day after the term. R. Cro. El. 605. 
But where the retorn-day is upon Sunday, if the writ be returned 
die Lune poſt xv. Trin. it will be as well in B. R. as if it had been in 
VV, Trin, R, Sho. 60, | | ] 80 


But in C. B. t 
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80 in B. R. if the proceeding be by bill or by plaint, as in an aſ- 
ſiſe, or by information exhibited, then; the proceſs ought regular] 
to be at a day certain, vix. Die Lune xv. Trin. Per Holt. Med. 
Ca. 268. 
o it may be in C. B. in an aſliſe, or ſuit by bill. Mad. Ca. 268. 

Tho' the proceſs in B. R. requires an appearance, or is returnable 

in another 9 1 Mod. Ca. 268. 

e P 


ht to be returnable at a com- 
mon day, viz. xv. Trin. &c. Mad. Ca. * 

So in B. R. where the indictment, or information is removed thi- 
ther by certiorari, Mod. Ca. 268. 


When a fault in the retorn ſhall be amended, Vide i in Amendment, | 
(G 1, 2.) 


(H 160 Bad concligſon.] 80,1 if the concluſion be ws as, if an 
executor brings a guare impedit upon a diſturbance in the lifetime 
of the teſtatbr, and concludes in retardationem executionis telamenti. 
Lut. 

If a \ſeire facias upon a recognizance concludes juxta formam re- 
cuperationis prædict' . R. Lut. 26, | 


(H 17. ) For Matter dehors, that ſhews a Falſity, or other Defect in 
the Writ. 


H 17.) That the land lies in another county.) So it may be pleaded 
to the writ in abatement, that the land demanded lies i in another 
count 

Or, that parcel lies in another county. 26 Ed. 3. 68. [14] Th. 
D. J. 11. c. 8. /. 1. 3. 

And this plea goes to the whole writ. Per Wilby, 26 Ed. 3. 68. 
[14] Th. D. l 11. c. 8. / +. 3. 

So by the fat. 6 R. 2. 2. If by the declara ration it appears, the 
contract was made in another county than where the action was 
brought, the writ ſhall abate. Vide Aion, (N 6.) 

In what county actions ought to be brought. Fide PRs 
(N I, Sc.) 


(H 18.) No ſuch v. 80 it may be pleaded, that there is not any 
ſuch vill or hamlet in the ſaid county, as that in which the _ is 


Auppoſed. Th. D. J. 11. c. 11. Aft. Ent. 2. Co. Ent, 121. ö. 


at there is a pariſh of St. James within the li of W, e, 


* no pariſh of St. James Weftminfter only. R. 1 Sal. 59. 


(H 19.) Two Dales, and none without an addition.) So if land 
be ſuppoſed in Dale, it may be pleaded that there are two Dales, 
and none without an addition, Th. D, . II. c. 12. J. 14. Aft. 


. there is Dale juxta A. and Dale juxta B. tho! the vills oy 
not any addition. Th, D. J. 11. c. 12. / 4. 
80, if che demand be of the manor of D. that there are two ma- 

nors, and none without an addition, Th. D. J. 11. c. 12. /. 5. 
80 in a quare impedit for the church of D. that there are in Ds 


two churches, one of St, Peter, the other of 8, M, Th. D. J 11. 
* 


So 
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So in a præcipe quod reddat 3 the prior of Mr that there are * 
25. D. J. 11. c. 12. J. 10. 


. 244 474 at To 
, * WF hits Sad 


* n 
3 


1 


I. the prior of the Freres Brechors, and the prior of Notre Dame. 
So in quare impedit for a prebend in eccigſa de S. that in S. there are 
two collegiate churches. 40 Ed. 3. 17. Th. D. J. 11. c. 12. , 13. 
So in debt upon an obligation, tho' the obligor be named of Dale 
fimply. 1 Rol. 863. J. 5. | 
But two Dales, and none without an addition, is no plea in an aſ- 
ſiſe; for the recovery ſhall be by the view of the jurors. Th. D. I. 11. 


& 12. / 11, 12, 


Nor in waſte. 9 H. 6. 42. 6. Th. D. L 11. . 12. f. 17. 


Nor in account. Th, D. I. 11. c. 12. / 14. 
Nor in treſpaſs. Th. D. /. 11: c. 12. / 19. 8 
And if two Dales, &c. be pleaded, it is a good replication that 


what the tenant calls vills are places in D. But the iſſue fhall be, 


whether there be a Dale without an addition. 18 Ed. 3. 24. 6. 


2. D. I 11. c. 12. / 6. 


But it is not a good replication to ſay, that there is a vill called 
Dale, without ſaying, that there is a Dale without an addition, 
4 H. 6. 8. 5. Th. D. J. 11. c. 12. / 15. | 


(H 20.) Nothing in one vill.] So, if land is ſuppoſed in two vills, 


it may be pleaded, that nothing lies in one vill: as, in an aſſiſe. Th. 


D 11. 6, 13. K 4. 5 
So in cofinage. 6 Ed, 3. 274. L32.] Th. D. I. 11. c. 13. 1. 
+ Otherwiſe in dower. Th. D. /. 11. c. 13. / 2. 5 
Or, in a writ of entry upon the ſtatute of Rich. 2. 4 Ed. 4. 33. 
I31.] Th, D. J. 11. c. 13. / 4. | 
Upon this plea the whole writ abates. Th, D. I. 11. c. 13: / 4. 


(H 21.) The whole, or part in a vill not named.) So it may be 
pleaded, that the land lies in another vill not named. 2 Ed. 3. 31. 
Th. D. J. 11. c. 14. / 2. 

So, that parcel of the manor demanded lies in another vill not 
named. Th, D. J. 11. c. 14. / 3. | 

So in admeaſurement of paſture of tenements in C. it may be 
pleaded, that he has lands in B. and D. to which he has common 
appendant in the ſame paſture. Th, D. J. 11. c. 14. ſ. 1. 

So in waſte in land and wood in A. that the wood lies in another 
vill not named. 8 Ed. 3. 402. ([34.] 436. Th. D. JI. 11. c. 14. K 2. 

In a cui in vita. Th, D. I. 11. c. 14. / 4. | " 

In an aſſiſe for rent, that parcel of the land out of which, &&'«. lies 


in another vill. 5 Ed. 4. 8. Th. D. J. 11. c. 14. / 15. 


In replevin, Th. D. J. 11. c. 14. / 14. | 

But this is no plea in an ejectment of ward, that parcel lies in an- 
other vill; for he ought to anſwer to the ejectment. Th, D. J. 11. 
c. 14. / 6. 14 H. 4. 17. [16.] 5 | 
Nor in dower. Dub, Th. B. J. 11. c. 14. ſ.9. 5 

Nor in an action upon the caſe for ſtopping a ſewer, that part 
of the ſewer is in another vill. 12 H. 4. 3. Th, D. J. 11. c. 14. 


13. 
So in treſpaſs, it is no plea, that the whole lies in another vill. 

25. D. J. 11. c. 14. / 11, 14. 
H 22.) 


.) 


— — * 


H 22.) Miſnomey of a will.) 8 o, if land. is ſuppoſed in J. it 
_ + be pleaded, that mu vill is med D. 75. D. J. 11. c. 19. 
I. 
J 805 if land is ſuppoſed in n the vill of B., it may be pleaded, that 
B. is not a vill, but a hamlet. Th. D. I. 11. c. 19. / 6. 
Or, that A. is a vill; and B. within 4. 43 Ed. 3. 5. 30. for tho? 


an action may be maintained in a vill or hamlet, or in a place known 


out of a vill, or hamlet, yet it cannot in a place within a vill, or a 
hamlet. Th. D.L 11. e. 1. / 2: 

But the plaintiff may reply, that the vill is known 1 25 the one name 
and the other. Th. D. l 11. . 19. / 15. 


(H 23.) 8 wc &c.] So in 1 OM 
clefiam de A. it may be pleaded, that what the plaintiff calls a church, 
is a chapel annexed to the church. Th, D. J. 11. c. 20. 

Or, no ſuch church in that county. 45 Ed. 3. 6. Th. D. J. 11. 
c. 20. 

G lat the church ſuppoſed collegiate, is not ſo, but paxochial ' 
9.41. 6. 20. 4 


But if the church of 87. Martin in B. and the church of Sr. Peter 

in B. are united, there ſhall be a quare impedit for the church of PB. 
without ſaying, St. Martin or St. Peter; for there is no other church 
there now but the church of B. R. Dy. 259. 6. 


So it may be pleaded in replevin, that the taking was in another 


place. 25. D. J. 11. c. 21. 


(H 24.) "Another ation for the ſome cauſe.) So it may be pleaded 
to the writ, that there is another action depending for the fame 
cauſe; as, in trouver in the Exchequer for a certain quantity of cotton, 
it may be pleaded, that there is another action upon the caſe de- 
pending in B. R. for trover and converſion of the ſame goods. R. 


5 Co. 61, Sparry. 


So in an afſumpſit for fees, another action pending in B. R. for the 
ſame cauſe. Lev. Ent. 25. Tut. 33. 

So in debt upon a bond, another action pending in the ſame court 
upon the ſame bond, Lev, Ent. 54. 

90 in a quare impedit, another . impedit pending for the foe 
avoidance, Hab. 137. 

So in an aſſiſe of darrein preſentment, it may be pleaded, that a 

uare impedit is depending againſt the defendants ſor the lame avoid - 

2 R. Hob. 184. Mo. 883. Hutt, 3. 

So in dewer, that another writ of dower is depending again him 
for the ſame tenements. Th. D. J. 11. c. 39. / 2. 11. 

In replevin, that treſpaſs is depending for the ſame taking. via. 


Ii. ee. 


In treſpaſs, that an appeal of maihem is depending for the ſame 
battery. Th. D. J. 11. c. 39. / 36. 45 
That a replevin, or detinue is A for the ſame goods. 14 F. y. 
12. 6. 
[But now replevin depending below, cannot be pleaded to treſpaſs 
for taking cattle. M Bite v. Willis, P. 32. G. 2. 2 Will. 87.) 
In treſpaſs for a horſe, or thing certain, that another treſpaſs for 
the ne thing is depending. Vide 5 Go. Gf. b. . 
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Zo to an information, it may be pleaded that nother information is 
depending for the ſame cauſe. Adm. Hob. 128. ES 
And, if two informations are exhibited the ſame day for the ſame 
cauſe, the pendency of the other may be pleaded reciprocally, to the 
one and the other; for there being no precedency in the ſuit for either, 
judgment ſhall be given for neither. Per Cur. Hob. 128, And Mo. | 
864, 5. ſays, that he ſhall anſwer neither of them. ; NE 
So, if there are two replevins by two perſons for the ſame taki 


the defendant ſhall anſwer neither of them. R. Mo. 864, 5, | 

| So it may be pleaded, that another action is depending for the ſame 

cauſe, tho” ſeveral defendants are added: as, in a guare impedit, the N 
defendants may plead another quare impedit pending for the ſame 

preſentment againſt any of them. R. Heb. 137, Arch ( 

But in treſpaſs againſt three defendants, it is no plea, that there is b 

another action pending againſt two of them. R. Lut. 42. Dub. 4 


1 Sho. 75, Cont. per three F. Holt. dub. Cartb. 96. 
Nor in debt upon an obligation by two, that the obligation was to 
three, who have an action depending; for it cannot be the ſame _ 
+ obligation. Cro. El. 202. | # 1 
So it may be pleaded, that there is another quare impedit depend- 
ing againſt the defendants for the ſame preſentation, tho” it be for 
another diſturbance. R. Hob. 137. 1 Brownl. 163. | 
So, a plea of another action depending for the ſame cauſe in an- 
other court of Weſtminſter is good, as well as if it were depending in 
the ſame court. R. 5 Co. 62, a. | | | 
But in a real or perſonal writ where no certainty is contained, it 
is no plea, that there is another action for the ſame cauſe, until a 
plaint or declaration made upon record, which reduces the generality 
of the writ to a certainty, unde conflare potgſt to the cqurt to be the 
ſame cauſe ; as, in aſſiſe de libero tenemento, until the plaint, which 
ſhews of what tenements he complains, it is no plea, that the plaintiff 
had another aſſiſe depending of the ſame tenements. 5 Co. 61. ö. 
Sparry. Th. D. J. 11.c. 39. / 14. . | 
So, in reſcous, when the plaintiff has declared upon record, it is a 
plea, that another writ is depending for the ſame cauſe ; otherwiſe 
not. 5 Co. 61. 6. 
So, in treſpaſs. 8 Co. G1. 3. Th. D. I. 11. c. 39. /. 53. 
So, in forgery of falſe deeds. 5 Co. 6. 5. . 
In detinue. 39 H. 6. 13. [12.) 29, [27.) Th. N II. e. 39. 


J. 54- 
In a writ of entry in nature of an aſſiſe, that he had treſpaſs re- 
turnable at the ſame day. R. Dal. 4. es 
So it is no plea that another action depends for the ſame cauſe 
againſt a ſtranger. Yide Hob. 137, 8. | 
As, that another writ depends againſt others as executors of the 
fame teftator. 3 H. 6. 14. Th. D. I. 11: c. 39. /. 46. 
. Another quare impedit againſt others for the ſame avoidance 3 for 
3”. the plaintiff may have ſeveral quare impedits again each defendant, 
rf 1 Byownl. 161. | 8 25 
And it is no plea to a writ in C. B. or other court of }fminfer, 
that there is another ſuic pending for the ſame cauſe in an inferior 
court; as in Londen, Norwich, &c. KX. 5 Co. 62, 4. Th, D. I. 11. 


6. 39+ J 49: 47 
| Nor, 


| Not, that there is an information depending for the ſame cauſe. | 
Semb. Bro. R. 4338. ee aa, 
1 Nor, that there is a ſuit in the Admiralty for the ſame cauſe. R. 
g. 313, 4+ N i AS I; 
$ n 2 no plea againſt the king, that another action is depending 
for the ſame cauſe; but the firſt action ſhall be diſcharged, T4. 
D. J. 11. c. 39. /. tg. e © ty 
So, if a writ of a higher nature be purchaſed, pending an action 
of an inferior nature for the ſame land, the ſecond writ ſhall not abate, 
but the firſt. 8 H. 6. 38. [37.] 9 H. 6. 51. 22 H. 6. 40. Th. 
D. J. 11. c. 39. / 50. | NET OR TIED | 
[The court will not ſtay the proceedings in an action againſt a 
ſheriff's officer on the fat. 32 Geo. 2. c. 28. 12. though a ſimilar 
action had been commenced againſt the ſheriff himſelf for the ſame 
offence, Pechell v. Hayton, B. R. E. 28 Geo. 3. 2 T. R. 512.1 
If a man pleads another action depending of the ſame term, he 
ought to ſhew, that this action was filed upon ſuch a day, and that 
the other action was filed before, viz. ſuch a day in the ſame term; 
otherwiſe it will not avail. R. 2 Lev. 141. Fe vo 


(H 25.) Miflake of the title : as, darrein ſciſin.] 80 it may be 
pleaded to the writ, if the demandant or plaintiff has miſtaken his 
title: as, in a nuper obiit of the ſeiſin of the father, it may be pleaded, 
that their brother entered after the death of the father, and died 
ſeiſed. Th. D. J. 11. c. * So: 

So in c:ſinage, the ſeiſin of one of his anceſtors after the death of 
the couſin, of whoſe ſeiſin, c. is a good plea, 3 Ed. 3.97. Fitz. 
Coefinage, 2. 9. Th. D. / 11. . 40. / . 

So in mortd'anceflor, that the demandant himſelf was ſeiſed after 
the death of his anceſtor, 5 Ed. 3. 179. 11 Af. pl. 17. Th. 
D. J. 11. c. 40. /. 7. 8 | ; 

So in a writ of entry. 33 H.6. 7. Th. D. J. 11. c. 40. / 15. 

In a writ of eſcheat. 11 H. 4. 10. 5. Th, D. J. 11. c. 40. /. 14. 

And darrein ſeiſin, alledged without title, goes to the writ. 5 H/. 


= | 
But, alledged with title goes to the action. 5 Af. pl. 1. Th. 
D. J. 11. c. 40. / 7. 5 | 

Darrein ſeiſin is no plea in a writ of right. 5 AJ. pl. 1. 11 H. J. 
3. b. 'Th. D. JI. 11. c. 40. . J. 18. . 


(H 26.) Darrein preſentment, and plenarty,] 80 in a quare impedit 
of the preſentment of ſuch a one, a darrein preſentment by, another 
anceſtor of the tenant, or by himſelf, may be pleaded to the writ, 
Th. D. J. 11.c. 41. J 1. 3. wy | | 

And ſuch darrein preſentment by the tenant or his anceſtor goes to 
the. writ without title. 8 Ed. 3. 426. Th. D. JI. 11. c. 31. 3. 

And, if alledged with title, it may be pleaded to the writ, or 
to the action. 8 Ed. 3. 426. Th, D. (. 11. c. 41, % 3, 18. 
24 Ed. Jo [, | 2 
And darrein preſentment is a plea, tho? it was by the vendor him- 
ſelf upon his vendee. 73. D. J. 11. . 41. /: 8. | | 

So to a guare impedit, or dirrein preſentment, plenarty of the pre- 
ſentment of the defendant. may be pleaded in abatement, without - 
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ſhewing title to the patronage. Th. D. J. 11, c. 42. % 4+ G. But by 
the Har. N. 2. c. g. it muſt be a plenarty by fix months. 

Or, plenarty. of the preſentment of the plaintiff himſelf, or his an- 
ceſtor. Th, D. J. 11. c. 42. / 6. 20. And there is no neceſſity to 
ſay, that the preſentee of the plaintiff was inſtituted and inducted 
ſix months before the writ purchaſed. /. 20. 

But darrein preſentment, or plenarty cannot be alledged againſt the 
king. 9 Ed. 3. 465. 75. D. J. II. c. 42. / J. 11. 17. | 

So, darrein preſentment in time of war, is no plea. Vide Th. D. l. 11. 
c. 41. / 2. 

; rg a preſentment after the avoidance u pon which the guare tim- 
edit is founded. Th. D. J. II. c. 41. / 9. . 

And by the Hat. W. 2. 13 Ed. 1. c. 5. Preſentment without right, 
during the minority of the heir, or during an eſtate by curteſy, or 
in dower, or of tenant for life, years, or in tail, ſhall not prevent the 
heir, when of full age, or after ſuch eſtate determined, to have ſuch 
writ of poſſeſſion at the next avoidance (viz. darrein preſentment, or 
gquare impedit } as his anceſtor, upon the laſt avoidance before his death 
or ſuch eſtate made, might have had. And this remedy ſhall extend 
to wives inheritrixes upon preſentments during their coverture, and 
to perſons ſpiritual, in caſe any ſuch preſentment ſhall be made, during 
the vacancy of their ſpiritualties, | 

But if a wife purchaſe an advowſon, and any one preſents during 
her coverture, this darrein preſentment may be pleaded to her writ of 
quare impedit, or-darrein preſentment ſince this ſtatute. Th. D. J. 11. 
c. 41. / 6. * 5 

So, if the preſentment be during the infancy of an heir, who afſ- 
terwards aliens the advowſon, this darrein preſentment may be pleaded 
to an action by the alienee, who ſhall not avoid it by "AH of the 
ſtatute, Th. D. J. 11. c. 41. / 12. | 8 

So, if a wife has an advowſon only for life, preſentment during 
her coverture is a plea ſince this ſtatute; for the wife had not an in- 
heritance. Th, D. /. T 12. | 

When uſurpation puts the rightful patron out of poſſeſſion. Vid: 
in Eſghſe, (H 14, 15.) | 
When plenarty ſhall be pleaded, and how. Vide in Pleader, 
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H 27.) Miſtake of the deſcent.) So it may be pleaded in a formedon 
in diſcender, that the donee hid a ſon who ſurvived his father, and 
was ſeiſed by force of the entail, who is not named. X. Cro. El. 842. 
'Th. D. J. 11. c. 50. /. 1. 12. 8 Co. 88. ö. | 
So, in a formedon in reverter, or remainder, that in the pedigree of 
the donor, or of him in remainder, there is an omiſſion of the eldeſt 
ſon, who ſurvived his father. 8 Co. 88. a. 
Otherwiſe, in the pedigree on the part of the donee; for the de- 
mandant is a ſtranger to that. 8 Co. 88. a. - | 
90 it may be pleaded, that another was later ſeiſed after Him, 
to whom the demandant makes himſelf heir. Th. D. J. 11. c. 51. 
8 Co. 88. 6. . | 
So, in an appeal it may be pleaded, that there was another heir 
* nearer in whom the right to appeal attached tho' he be then dead- 
Han. Ent. 259, H. P. C. 182. 9 
| 2 | Do, 


to both, it may b 
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So, in 2 formeten in diſcender, it may be pleaded in abatement, that 
the demandant does not ſhew how he is couſin and heir. Co. En. 
207 d. 795 | . 
: But in a-writ of error as couſin and heir, the plaintiff need not 
ſhew how couſin. R. 2 Cro. 160, | PIO 
So the omiſſion of the eldeſt ſon in the deſcent, who did ſurvive 


| his father, is not material. Th. D. J. fi. c. 50. /. 22 Vide 8 Co. 


88. 5. RSS 
Nor the omiſſion of the elder ſon or brother, who did ſurvive, un- 
leſs he was ſeiſed by force of the entail, for it is in the election of 
the demandant to name him or not. Semb. Th. D. J. 11. c. 50 
J. 1. 6, 7. 16. 3 Lev. 219. | wo 9 TY 
Nor the omiſſion of a fon, who was alien born. Th. D. J. 11. 
e, $666 38.7: 5 ; | | 

Or, who had releaſed, or committed felony, e. Th. O. I. 11. 
6. 50. /. 16. | | TY 


(H 28.) Mia le of the demiſe.) So it may be pleaded, that the 
demandant or plaintiff has miſtaken the demiſe ſuppoſed in his count: 
as in a writ of entry, if the demandant ſay, that the tenant had no 
entry but after a demiſe made by A. to B. ne laſa pas is a good plea: 
Th. D.h 11-6 563 SJ %- | | 

So, in waſte againſt an aſſignee of a leſſee for years, a miſtake of 
any demiſe ſuppoſed, is a good plea, 5 Ed. 3. 228. Th. D. J. 11: 
toe 2. /. 10. ; 

$0, 4, waſte _ a huſband and wife, upon a demiſe ſuppoſed 

pleaded, that the demiſe was to the huſband alone; 
6 Ed. 3. 250: Th. D. J. 1. c. 52. fo 124. | | 

So, in waſte upon a demiſe ſuppoſed by his brother, that the demiſe 
was made by his father, and confirmed by his brother. 8 Ed. 3. 392. 
Th. D. J. 11. c. 52. . 14. | 

So, in waſte upon a leaſe made by himſelf, that the leaſe was by 
his father, and confirmed by himſelf. 9 Ed. 3. 449. Th. D. J. 11. 
c. $2. . 14. | | 

habe to the leaſe was by the plaintiff and his wife. Th, D. I. 1m. 
c. 52. / 16. | 

Ke waſte againſt two upon a leaſe to them and to A. the father 
of the plaintiff for their lives, and to the heirs of A. That the leaſe 
was to the defendants alone for life, remainder to A. and his heirs. 
24 Ed. 3. 21. [28.) T. D. J. 11. c. 52. /. 17. . f 

in waſte by a woman upon a leaſe by her and her huſband, that 
the leaſe was by the huſband and the plaintiff, and alſo by a fiſter of 
the plaintiff and her huſband now alive. 22 H. 6. 28.[24.) Th.D, 


11. & 52. ſ.2t. 


So, in waſte upon a leaſe by the father of the plaintiff, that the leaſe 
was by the father, and his wife now alive. Th. D. J. 1 1. c. 5 2. /. 28. 

So, in a writ of entry, if the demandant alledge a leaſe by A. to B. 
the defendant may plead, that C. demiſed and not 4. MKelw: 93. 

But it is ſufficient, if the ſubſtance, and effect of the demiſe be 
2 z 28, if a man bring a dum fuit "fra ætatem againſt his own 
eſſee, a plea, that the demiſe was made by the demandant, and an- 


other his jointenant, is not good, if the other be dead, Th. D. J. 11. 
c. $2. J. 3. 11. | | | 


F2 So, 
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So, in a cui in vita ſuppoſing. that the tenant had no entry but by 


S. to whom her huſband demiſed, it is no plea, that the huſband de- | 


miſed to S. and his wife. Th. D. J. 11. c. 52. / 4. 1 
So, if two patceners make a demiſe, and one of them die without 


iſſue, the other ſhall have waſte, ſuppoſing the demiſe from herſelf - 


only. Per Finchden. 46 Ed. 3. 17. Th. D. J. 11. c. 52. % 18. 

So, if waſte be brought upon a demiſe by the plaintiff, if the de- 
fendant plead that the plaintiff and three others demiſed, reſerving 
the reverſion to them four and their heirs, the plaintiff may reply, 


that the three releaſed to him and his heirs. 46 Ed. 3. 17. 33 H. 6. 4. 


Th. O. J. 11. c. 52. J. 18. \ | 
(H 29.) Miſtake of the eflate.) So it may be pleaded in abate- 


ment, if the demandant fue by an aRion of a higher nature than his 
eſtate allows: as, if tenant in tail bring a writ of right, it may be 


pleaded, that the demandant had nothing the day of the writ pure 


chaſed, except to him and the heirs of his body. Th. D. J. rx. 
bk Ls, | ca? ; 

So, if he bring a writ of coinage. 4 Ed. 3. 139. Th. D. 1.11. 
1 „ Ji | | 

So in waſte, if the; plaintiff entitle himſelf by deſcent, it may be 
pleaded, that he is in by deviſe. Lut. 1557. 2 

And it is not neceſſary to traverſe the deſcent ; for it is falſified by 
the plea. Lut. 1558. | | EN | 

Yet the traverſe will be good upon a general demurrer, otherwiſe 
upon a ſpecial demurrer. R. Zut. 1558. 


So, if the demandant or plaintiff miſtake the eſtate of the tenant | 


or defendant: as, in waſte againſt one as tenant in dower, it may be 
pleaded, that ſhe held by gift made to her former huſband and her in 
franl-marriage. 18 Ed. 3. 32.6. Th. D. J. 11. c. 53. J. 3. 


So, in waſte againſt one as tenant by the curteſy, that 4. was ſeiſed 


and deviſed to him for life, Serb. 29 Ed. 3. 34. [27-) Th. D. I. Ii. 
c. 53. J 4. | by | "2M 

So, in an account againſt one as bailee, that he was guardian ia 
ſocage. Th. D. J 11. c. 35. J 13. | 5 


(H 30.) Miftake of the entry.) So, if the demandant miſtake the 
entry ſuppoſed to have been made by the tenant: as, in a writ of entry 
againſt a dean and chapter ſuppoſing that they had not entry but by 
A, the father of the demandant, it may be pleaded in abatement, that 
the dean found the church ſeiſed of the tenements. Th. D. J. II. 
c. 54. %. 14. a 
So, in a writ of entry for lands, into which the tenant had not en- 
try, till after a diſſeiſin which H. made to the anceſtor of the demand- 
ant, it may be pleaded, that he entered as ſon and heir to H., and ſo 
the demandant might have had a writ of entry within the degrees. 
$ Ed. 3. 216. W. D. J. 11. c. 54. / 17. | 
Or, that the tenant and H, are the ſame perſon, and that H. in- 
feoffed B., who granted by fine to the tenant ; for then the demand- 


ant might have had a writ in the per and cui, and not in the pygf- 


Th. D. J. 11. c. 54. / 22. 


H 31.) Miſtake of the property.] 80 it may be pleaded in abate- 


ment 
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| Bent in bes, that the property of the goods taken is not in the 


plaintiff. Th. D. l. 11. c. 46. J 1. Reg. pl. 292. 
And in replevin 5 two, that the property is in one only. T5, 
D. J. 11. c. 46. f. 2. 8. 2 Ed. 4. 23. . 
Or, that the property of part is in one dai: add the property of 
other part in the other alone. 10 Ed. 4. 4 2 R. 1 11 5. Th. 
D. J. 11. c. 46. /. 9. 


So, in replevin by huſband and wife, that the property is in the 
huſband alone. Aft. Ent. 6. 


But it is ſufficient, if the plaintiff had a ſpecial property, tho the 
general property was in another: as, if the cattle taken TX levant 


and couchant upon his land. T. D. J. 11. c. 46. / 3. 


Or, if the goods taken were in his ward, or cultody. | 47 Ea. Jo 
12. Th, D. l. 11. c. 46. . 3. 
Or, if they were the cattle of his villein. 73. D. J. 11. 6, 46. 


fe 4. 6. 


And, property i in another, is no plea in treſpaſs 27 H. 8. 21. | 


20 H. 6. 19. Th, D. J. 11. c. 46. / 6. 
(H 32.) For Matters ex poft facto. 


(H 32. ) Death of the demandant or plaint i ] So it may be pleaded | 
0 


in abatement of the writ, that ſince the laſt continuance the plaintiff 
or demandant died. Reg. pl. 293. Aft. Ent. 8. 


So, a writ ſhall Ade if the demandant or plaintiff Ken after ver⸗ 
dict, and before the day in bank; for this matter may be moved in 


arreſt of judgment, Cro, Car. 50g. Cont' per Berkley. Mar. 65. 
Acc. 1 Sid. 143. 

Or, the court in their diſcretion may put the party to a writ of 
error. R. 1 Sal. 


So, if the huſband dies in an action by huſband and wile; for | 
they are but one perſon, Cro. Car. 509. 


Vet by the fat. 17 Car. 2. 8. made perpetual by fat. I Fac. 2. 17. 
In no action real, perſonal, or mixt, ſhall the death of either party 
between the verdict and judgment be error, ſo as judgment be entered 
within two terms aſter verdict. Vide pg. (] 34.) 

[Yet his repreſentative muſt ſue out /cire ſacias before he can have 
execution ; and if execution be executed without it, it ſhall be ſet 


aſide, and the money levied returned. Earl v. Brown, P. 24 0 2. 


1 Wilſ. 302.) 

And by this ſtatute, the judgment relates to the life of the ho, 
ſo as to avoid meſne debts payable by his executor. X. Ray. 210. 
1 Leu. 278. 

So by the common law, if the plaintiff dies after the day in” bank, 


judgment ſhall be entered; for no continuances are afterwards en- 


tered. 1 Vent. 59. go. 1 Sid. 462. 
But an action by a mayor and commonalty does not abate by 


the death of the mayor. Th. D. J. 12. c. 1, . 15. Cont. 1 Sal. 


398. 
Nor an action by a dean and chapter, by the death of the dean, if 
there was another dean choſen beſore the day in court, and the firſt 
dean was not named by his name of baptiſm. Th. D. I. 12. c. 1. J 15. 
Otherwiſe though he was not named by his chriſtian name, if n 
was no other belore the day in court. Th. D. J. 12. c. 1. 7 15. 4 
723 9 
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So an information does not abate by the death of the attorney | 
general. 2 Bul. 261. „ | 
Nor by the death. of a relator, who informs for the king. 2 Bul. | 
134. 262. Hard. 161, | N | 224 

' Otherwiſe if an informer, who ſues qui tam, Qc. dies. R. 2 Bul, | 
134. K. that the attorney-general in ſuch caſe may proceed for the 
king. Cro. El. 583. Vide Mo. 541. | 5 
Nor an appeal in the ſpiritual court by the death of the appellant. 
R. 2 Lev. 6. | | 
Nor any ſuit there by the death of the party, Agr. 2 Rol. 20, a 
1 Vent. 134. Cont. if the party die before iſſue. 1 Leo. 278. 

[If plaintiff in replevin dies after declaration, and before avowry, 
there can be no writ de retorno habendo, but defendant may diſtrain 
again. Cutfield v. Corney, M. 32 G. 2. 2 Wilf. 83.) 

[If plaintiff dies after rule by conſent to refer to prothonotary, be- 
fore his report his executor may be made party to rule, and protho- 
notary proceed without defendant's conſent. Barnes, 210. ] p 

[Or if there be a ſpecial verdict in vacation, and plaintiff die in ( 
term, judgment (by conſent) may be entered as of the firſt day of 
the preſent term. Pond v. King, M. 19 G. 2. 1 Wilſ. 124.] 


(H 33.) Death of one of the demandants or plaintiffs.) So in all 
real actions, the death of one of the demandants or plaintiffs ſince 
the laſt continuance may be pleaded in abatement ; as, in an aſſiſe. 
Vide Bend. pl. 74. | 

Tho' one of the demandants be ſummoned and ſevered, and then 
dies: as in an aſſiſe, or other original action by jointenants, if the 
one is ſummoned and ſevered, and dies. 10 Co. 134. a. | 

So in a real action by parceners, where one is ſummoned and ſe- 
vered, and dies. 10 Co. 134. 4. 

And this, as well when the parcener has iſſue, as when not, 
10 Co. 134. 4. | 

o in a ſcire facias in a real action: as, in a ſcire facias upon a 
judgment in an aſſiſe by huſband and wife, if the huſband die, the 
ſcire facias abates. Bro. Brief, 297. | 

So, generally, in all actions, the death of one plaintiff ſince the 
laſt continuance, may be pleaded in abatement. R. 2 Lev. 82. 

Cart. 193. | | 82 

As, in attaint. R. Mo. g. 17. | | 

\ Tho! the property ſurvives to the other; as, in trover. R. 2 Lev. 
82. 1 Vent. 235. Ray. 463. Per three J. R. Cont. 2 Bul. 262. 

In a writ of error. 10 Co. 135. a. R. Tel. 208. 3 H. 7.1 
Co. Ent. 271. c. 2 Bul. 231. 1 Sho. 187. K. 1 Sal. 319. 

In indebitatus afſumpſit. R. 3 Mod. 249. | 

In treſpaſs by jointenants. R. 2 Cro. 19. Dub. Cro. Car. 509. 

In execution ſued. upon a ſtatute-merchant. 25 Ed. 3. 38. [T. 
25 Ed. 3. 81. pl. 13.) 

But now by the fat. 8 & 9g V. 3. 10. If one of the plaintiff's 
die, and the cauſe of action ſurvive, the writ ſhall not abate, but the 
death being ſuggeſted on the roll, the action ſhall proceed at the ſuit 
of the ſurviving plaintiff, 2 Med. Ca. 115. 

- And if the plaintiff die, (tho? but one,) where the action might be 
originally proſecuted by his executors or adminiſtrators, aſter inter - 
locutory 


„ 
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locutory judgment and before final judgment, the action ſhall not 
abate. | 1 
But in perſonal, or mixt actions for a chattel or entire thing, which 
ſurvives to the other, if the one be ſummoned and ſevered, and die, 
the writ ſhall not abate. 10 Cb. 134. . 
As, in a writ of ward of the body. 10 Co. 134. 6. 
In detinue of charters, 10 Co. 135. a, | 
In a quare impedit. 10 Co. 134. b. 7 Co. 26. b. 
In a writ of debt by two executors. 10 Co. 134. 4. 135. 4. Read 
and Redman. Th. D. J. 12. c. 1. f. 5. Adm, 1 Vent. 235. | 
So in a judicial writ, where the one is ſummoned and. ſevered, an 
dies, the writ ſhall not abate; as, in a ſcire facias by jointenants. 
10 Co. 134. 5. | 0 | 
Or, by parceners, where ſhe who dies has no ifſue. 10 Co. 124. 5. 
Otherwiſe, if ſhe has iſſue. | . 
Nor in a judicial writ in perſonal actions, if the one die, tho' he be 
2 ſummoned or ſevered; as, in a quid juris clamat. 10 Co. 135. a. 
art. 194. | 
80 x writ ſhall not abate by the death of one of the plaintiffs, 
when the ſurvivor cannot have another writ without prejudice, though 


he be not ſummoned and ſevered : as, in a guare impedit upon a plenarty 


and fix months paſſed, or when a lapſe will incur. 10 Co. 134. 6. 
7 Co. 26.b. 2 Cro. 19. 
Tho” the quare impedit be by huſband and wife, and the wife die. 
7 Co. 26. 6. SI 
So the writ ſhall not abate by the death of one of the plaintiffs 
when it is only for a diſcharge : as, in an audita guerela. 10 Co. 135. a. 
Yelv. 209. 2 Cro. 19. ' 4 | 
[So, if huſband and wife ſue in prohibition, and huſband dies, 
the ſuit is not abated. Middleton v. Crofts, M. 11 G. 2. B. R. H. 
95-] | | 
. So, if the informer die, the attorney-general may proceed for the 
king's moiety. R. Mo. 541. Vide Cro. El. 583. 
A plea in abatement, that two plaintiffs are dead, is good, tho' the 
death of one is ſufficient, 2 Lev. 82. SL | 
But a plea of the death of a plaintiff or defendant is not good, if it 
conclude with judgment of the writ et quod breve caſſetur ; for it ought 
to pray judgment / curia ulterius velit procedere ; for the writ was 
abated in fact before, R. 3 Lev. 120. Vide poſt. (J 12.) 


(H 34.) Death of the tenant or defendant.) So, the. death of the 
tenant or defendant fince the laſt ' continuance may be pleaded in 
abatement, _ | | | 

So, the death of the defendant after a verdict before the day in 
bank, may be moved in arreſt of judgment. Cro. Car. 50g. 1 Sid. 
13:1;—D. that it was not proper in arreſt of judgment, becauſe the 
parties had no day to plead; but it was error. 3 Leo. 5. 


So, death after garniſhment in detinue-abates the writ. 21 H. 6. 


39+ [35] I. D. 413; 62+ /- 3% bh 
So, the death of the defendant any time before the aſſiſes. R. 1 Sal. 8. 


Vide ante, (H 32.) 


But by the fat. 17 Car. 2. . it ſhall be aided, if either party die 
between the aſſiſes, and the day in bank, 80 if aſter the aſſiſes 
| F4 begin. 
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begin. Toy 1 Sal. 8. [Jacobs v. Miniconi, B. R. M. 37 Gee. 3. 7 Tv 
Ji, EY, | 
So, by the death of the defendant in the ſpiritual court, before ifſue, 
viz. Ante litis conteſtationem, the ſuit ceaſes. D. 1 Leo. 278. 
But a writ ſhall not abate by the death of the defendant, after the 
firſt judgment, and before final judgment; as, in an account. R. 1 Leo. 
263. 3 Leo. 68. | | NES; 
Or, after judgment in treſpaſs, before a writ of inquiry. 1 Leo. 263, 
Leo. 68. | 
- And the writ does not abate, by the death of the defendant in error 
upon a judgment in dower ; but a ſcire facias ſhall go againſt her 
" executors. X. Yelv. 113. | N | 

So, generally, in error, by the death of the defendant the writ 
does not abate, but a ſcire facias ad audiend errores ſhall go againſt 
his executors. - R. 2 Bul. 231. Per Holt. Sho. 186. 

Otherwiſe, where upon a writ of error the record itſelf is not re- 
moved, but only the tranſcript; for there, by the death of the de- 
fendant the error abates; as in error in the Exchequer-chamber upon 
222 in the King's Bench. Semb. 1 Sho. 187. Semb. Cont. 

9. 701. | 

So, by the death of the defendant in the ſpiritual court, after /ztis 
conteſtationem, the ſuit does not ceaſe. 1 Leo. 278. | 

Nor in the Admiralty. Semb. 1 Sal. 33. | 

Nor, by the death of the appellant, after an appeal from a ſen- 
tence in the ſpiritual court. R. 2 Lev. 6. | | 


H 35.) Death of one of the tenants or defendants.) $0, the death 
of one of the tenants or defendants in a real action; as, the death of 
one jointenant in an aſſiſe. Bro. Brief, 295. Adm, Bend. pl. 74. 

The death of one of the tenants in a precipe quod reddat, Bro, 
Brief, 400. . | | | | 

In a right of advowſon againſt parceners or jointenants. R. Cre, 
Car. 574. 583. 585. 589. Hard. 113. Jon. 452. | : 

In an aſſiſe againſt huſband and wife, it the huſband die. Bro. 
Brief, 295. | | ap 
© Is y action upon the caſe againſt two executors, if one die. 

56. by 

If he dies after iſſue joined, before trial. 850. 56. | 

So in a perſonal action for a duty; as in debt. 50 Ed. 3. 7. b. 
40 Ed. 3. 26. b. Th. D. J. 12. c. 2. f. 30. | | 

In debt againſt three executors. R. 1 Leo, 44. Adm. Pl. Cem. 
186, 3. Bro. Brief, 234. | „ 

In detinu of charters againſt executors. 2 H. 4. 18. 3. Th. D. 
J. 12. c. 2. f. 34. EE | 

In afſumpſit againſt two executors, R. Ray. 131. 1 Lev. 165. 
7 Sid. 259. "I 

In an action upon the caſe for diverting a water-courſe. Carth. 149. 

In an action for words againſt huſband and wiſe, if the wife die. 
R. Hob. 129. Hard. 151, 152. | 

In a writ of ward. Bro. Brief, 99. hd 

So, in an account. Dub. Cro. El. 701. D. Acc. Ray. 131. 

In error, againſt the three plaintiffs in the firſt action. 3 H. J. 1. 
14 H. 7. ult, Vide 2 Bul. 231. Th, D. J. 12. c. 2. / 42. % 

| , 
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So, in an action againſt two, tho* the ſheriff returns a cepi corpus: 
for both. Bro. Brief, 91. 
But an action ſhall not abate by the death of one of the tenants or 
defendants, when the other has the whole by ſurvivorſhip: as, in 
mort*dance/tor againſt two jointenants, - Th, D. J. 12. c. 2. fe 5. Cro. 
Car. 574. 3 Mod. 249. Hard. 113. 


In error againſt an heir and terre · tenantz, and the heir dies. 


42 Af. pl. 22. Tb. D. J. 12. c. 2. % 25. 

Nor, when the action is founded upon a tort: as in an 5 
againſt two diſſeiſors, if the one die. 23 /. pl. 10. Th, D. 1. 
c. 2. J. 4+ Dy. 175-a. Cro. Car. 574. 


In treſpaſs. Bro. Brief, 80. R. Tel. 209. KR. 2 Lev, 82. R. 


Cro. El. 145. Th. D. J. 12. c. 2 4 6. 
Tho' they are charged jointly. ro. 19. 
In ejectment. R. Mo. 469. Th. &. £154 % 4276 
In ejectment againſt huſband and wife, if the huſband dies ; for i it 
is in nature of treſpaſs, and judgment ſhall be entered againſt the 
wife alone, R. 2 Cre. 356. Hard. 161. | 
In trover. D. 3 Med. 249. | 
In conſpiracy. Bro. Brief, 380. Qu. Th, D. J. 12. c. 2. fe 27. 
Ed. 3. 22. 
5 to reverſe a ſine of land in ancient > IR for it is in 
the nature of treſpaſs. R. Mo. 13. 3 Leo, 3. R. Bend. pl. 94+ 
R. 4 Leo. 197. 


In an action for an eſcape againſt the two ſheriffs of York. R. | 


| Cro. El. 625. Vide Hard. 115. Semb, Hard. 161. 
In replevin. D. Cro. El. 625. R. Cro. El, 574. 2 Cre. 19. 
R. Dy. 175. a. If the defendants avow en auter droit. Mo. 395. 


Otherwiſe, if the defendants in replevin make comurancs in their 


own-right. Mo. 395. 


In ejectment of ward, or raviſhment of ward. 12 H. 4. 10. 3. 


Tb. D. 1. 12. c. 2. /. 31. 5 
| In a quare impedit, Th. D. L-12. c. 2: . 35. 7 Co. 26. b. 
Hard. 113. Dy. 194. b. 9 H. 5. 6. b. 11 H. 6. 53. a 

So, in treſpaſs againſt huſband and wife, if the huſband dies, Dub. 
Cro. Car. 509. Semb. Cont, Th. D. J. 12. c. 2. ſc 10. 17. 

So, in an action upon the caſe againſt huſband and wife, where 


the huſband is named for conformity 3 as, for words by the wife. 
R. Hard. 151. 


Or, if the wife dies. R. Cro. Car. gog. - 


Nor, in a warrantia chartæ upon a warranty by huſband and wife, 
and the heir of the huſband, if the wife dies. R. Mo. 859. 


Nor, when the action is only for a diſcharge ; as, in an 2 | 


querela. 10 Co. 135. a 75. D. J. 12. c. 2. 32. 
Nor, by the fat. 8 & 9 V. 3. 31. In partition. 


So, in error againſt executors, if one of them dies, the writ does 


not abate. R. Gro El. 65 2. 
Yet, where the action is founded upon a tort, the death of one of 
the defendants the day of the writ purchaſed will be a good plea in 


abatement : as, in . Bro. Brief, 175. Hatd. 114. Vide 
ante, (E 16. ) 


So in a guare impedit, 11 H. 6. 53. 
* now, by the oh 8& 9 V. 3. 10. If one defendant die, and 
the 
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| the action ſurvive againſt the other, it ſhall not abite z but the death 
being ſuggeſted on the roll, the action ſhall proceed againſt the ſur. 
viving defendant. | | 17855 


(H 36.) Death of a ſtranger.] So the action ſhall not abate by the 
death of any, who is not party to the writ ; as, warrantia charte being 
brought by the tenant in the aſſiſe, does not abate by the death of the 


demandant in aſſiſe. Th, D. J. 12. c. 10. / 1. 
A writ of ward does not abate by the death of the heir. Th. D. 


J. 12. C. 10. / Zo oy 
Nor a writ of raviſhment of ward. Th, D. J. 12. c. 10. / 6. 
Otherwiſe, of a writ of ward of the body. 9 Ed. 4. 53. 75. D. J. 12. 


c. 10. /. 6. ; 
So a writ of meſne does not abate by the death of the lord para- 


mount. Th. D. J. 12. c. 0 es 

Nor a writ of waſte againſt tenant pur auter vie, by the death of 
ceftui que vie. Th. D. I. 12. c. 10. 1. . 

But if, by the death of a ſtranger, no cauſe of action remains, the 
writ ſhall abate by his death: as, if the meſnalty be forejudged, a 
writ of meſne ſhall abate by the death of the lord paramount; for 
the tenant cannot be attendant upon a dead perſon. Th. D. J. 12. 


c. 10. /. 11. | | 
A writ againſt tenant pur auter vie abates by the death of cęſtui que 


vie, and the entry of him in the reverſion. Th, D. J. 12. c. 10. 
fo 4s 5+ | * 

Waſte by tenant in tail againſt tenant for life abates by the death 
of the iſſue, by which he becomes only tenant in tail after poſſibility 
of iſſue extinct. 2 H. 4. 20. 22. 3 H. 4. 5. 75. D. I. 12. c. 10. /. 7. 


| (H 37.) Death of the voucher, &c. ] So the action ſhall not abate 
by the death of any, who is not party to the writ, tho' he be 
named upon record : as, if a vouchee die after entry into warranty, 
4 before. Th, D. J. 12. c. 3. /. 2. For the tenant may revouch the 
heir. | | 
If huſband and wife are vouched, and the huſband dies. 18 Ed. 3. 
17. Th. D. J. 12. c. 3. /.6. 
So, if tenant by reſceit, or he who prays to be received, dies. 
Th. D. J. 12. c. 4. | 
So, il the tenant prays in aid, and the prayee dies. Th. D. J. 12. 
68. | | | 
So in detinue, if the garniſhee dies after a plea to iſſue, Th. D. 
. | 
So, if the attorney named upon the record dies. 5 H. 7. 3. 


(H 38.) Death of the ling.] At common Jaw all actions abated 
by the demiſe of the king, and the defendant went without day. | 
And all pleas and proceſs was diſcontinued. 7. Co. 30. a. 
And all proceſs not returned was loſt, 7 Co. 30. a. Bend. 
L121. | 
f Tho! it were in an appeal that abates. 2 H. 7. 10.6. 
So, of a writ for promotion of ſerjeants. 2 Cro. 1. 
But by a general re-ſummons, or re-attachment, the original or 
iſſue (if it was joined) ſhall be revived; for it was a full record. 
7 Co. 20. 6. 1 Ed. 4. 1. a. | And 


'- 


And by a ſpecial re-ſummons, or re-attachment, all proceſs, 
tho? not _ record, ſhall be revived; as, voucher, garmiſhment, c. 

Co. 29. b. | 
l Yet in an appeal the re-attachment muſt be withia the year, as well 
as the original, 2 H. 7. 10. 6. 2 4 | 

But now, by the fat. 1. Ed. 6. J. By the death of the king no 
action, ſuit, bill, or plaint depending between party and party in any 
court of record, ſhall be diſcontinued and put without day; but the 
proceſs, pleas, demurrers, and continuances, ſhall ſtand good in the 
ſame condition as if the king had lived. | | 

And, therefore, all judicial writs or proceſs ſhall be executed in the 
time of the ſucceſſor, 7 Co. 30. a. R. 1 And. 45. 

And all proceſs upon an original, which was awarded and re- 
turned in the time of the predeceſſor, Dy. 165. a. Bend. pl. 121. 
K. 1 And. 45, | 1 

And an action upon a penal ſtatute by gui tam, &c. and all pro- 
ceedings upon it ſtand, notwithſtanding the demiſe of the king, 


as well as other actions; for this action is at the ſuit of the party. 


R. Cre, Car. 10. Hutt. 82. R. 3 Lev. 207. Vide Aftion upon Stat, 
( 2.) : | P 
And a latitat ; for that is founded upon a bill of Middleſex, and is 
depending. R. Tel. 52. 


Yet the fat. 1. Ed. 6. 7. does not extend to aCtions in a county | 


court, or other court not of record. 7 Co. 30. b. 
Nor to actions in which the original is not returned; for be- 


fore the return it is not depending, 7 Co. 30. a. R. 1 And. 44, 5. 
* . 


Bend. 79. | | | h 
Except in caſes of neceſſity : as, in an appeal, if the year will ex- 
pire before the return, the plaintiff by the common law ſhall have a 


certiorari to the ſheriff returnable in B. R. and upon that a re-attach- i 


ment; tho' the writ comes into court by certiorari, and not by the 
return of the ſheriff. 7 Co. 30. 
So, in a formedon againſt a pernor of the profits within a year after 
the title accrued; if the year will expire before the return, the plain- 
tiff ſhall have a certiorari and a re-attachment, 7 Co. 30. 6. 
So the ſtatute extends not to actions at the ſuit of the king: and 
therefore, a quare impedit by the king is abated by his death; or other 
original writ brought by the king. 7 Co. 31. 2 Cre. 14. 
rag if the king brings a writ of error in guare impedit, it abates 
by is death. Rex v. Archbiſhop of Ardmagh, T. 3 G. 2. Str. 837. 
ort. 213+] | 
So in = information by the king, all the proceedings upon it are 
abated and loſt. 7 Co. 30. . 2 Cro. 14. | 
So, in an information by the attorney-general for the king. 
7500 „% | | | 
In £ information by qui tam, & . 7 Co. 30. Vide Mo. 748. as 
to the king's part. Vide Mo. 541. UG | 
[But information in the nature of guo warrants does not abate, 
Rex v. Powell, M. 1 G. 2. Str. 782.) | 


In an indictment, all proceedings upon it are abated and loſt. 7 Co, 


30, 31. 2 Cre. 14. | 
But the information and indictment ſtand, being upon record, and 
to avoid the miſchiefs that would otherwiſe enſue 3 but the defendant 


ſhall 
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ſhall appear and plead de novo, 7 Co. 30. 5. 2 Cro. 14. 3 Lev. 207, 
R. Mo. 748. | 

And that, after iſſue and rerdid. 2 e 14. 

And, upon ſuch information for the king alone, or by * tom, &c, 
there ſhall be a re-ſummons, or re- attachment. Mo. 748. Med, Int. 403. 

So, if an extent upon an outlawry be traverſed, plea, replication, 
and demurrer upon it, all abate, except the outlawry and extent. 
R. Hard. 136. 

Vet in debt by qui tam, & c. upon a penal ſtatute, the proceodinge 
are not abated. R. 3 Lev. 207. | 

So informations in Engliſh are not diſcontinued becauſe there are 
no continuances upon them. Mo. 748, _ 

And now by the fat. 1 Ann. 8 it is enacted, That no writ, ples, 

or proceſs, or other proceeding on any indictment, or information, 
or for any debt, or account to her majeſty or ſuccefſors, ſhall be dif- 
continued, and put without day by her or their death, but ſhall 
continue in force, and may be proceeded upon. 

And no original writ, writ of 2 ift prius, commiſſion, proceſs, or 
proceeding our of any court of equity, or upon any office or inqui- 
ſition, nor any writ of certiorari, or habeas corpus in any cauſe cri- | 
minal or civil, nor any writ of attachment or proceſs for contempt, 
ſhall be abated or diſcontinued by the death of the queen or her ſuc- 
ceſſors. Vide Officer, (K 10.) 

And the ſaid ſtatute ſhall extend to Ireland, Jerſey, Guern/e ey, and 
all her majeſty's dominions in America, or elſewhere. 

[Scire facias to repeal grant of a market, is an original writ, and 
within the general words of fat. 1 E. 6. c. 7. and 1 Ann, c. 8. and 
does not abate. Rex v. Eyre, H. 3G. Strange, 43.] 

When commiſſions, &'c. are determined by the Mee 8 death. 7 de 


in Officer, (K 10.) 


(H 39.) Death of the juſtices.) So, by the common 1 an afſiſe | 
abates by the death of the juſtices before iſſue. 4 H. 7. 8. Th, 
D. J. 12. c. 8. fe 2 2. 

So, for the not coming of the juſtices at the day, to which the 
aſſiſe was adjourned. Cro EI. 12. 

Tho' the adjournment was to Serjeants Inn, and the term being 
adjourned from We/tminfler to Hertford, was there adjourned to the 


next term. Cro, Xl. 12. 
So a writ of error directed to the chancellor and treaſurer in the 


Exchequer-chamber abates by tl death of the chancellor or treaſurer, 
tho' not named by their proper names; ſo that no judgment ſhall be 
given, till a new writ of error. X. Jon. 365. 
1 But a writ of right does not abate by the death of the lord, 
rad, I. 5. c. 3. 
And by the flat. 1 Ed. 6. 7. Aſſiſe of novel diſſeiſin, mortd anceflor, 
juris utrum, or attaint, ſhall not be diſcontinued, or put without day 
by death, new commiſſion, aſſociation, or the not coming of the ſame 


Juſtices or any of them. 


(H 40.) Other af of Cad.] So it may be pleaded in abatement to 
an aſſiſe by a daughter as heir, that ſince the laſt continuance a 


nearer heir is born. 32 H. 6. 35. Th, D. J. 12. c. 14. e 
So, 
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uh, in an aſſiſe by an heir againſt his guardian. 11 A/. pl. 6. 

So, in a right of ward of the body, it may be pleaded, that the 
heir became of full age pending the writ. 9 Ed 4.52. [504] 11H. 
6. 8. Cont. Th. D. J. 12. c. 15. 

So, in an action by an adminiſtrator durante minors tate of A. 
that A. has attained his age of 21 years. Lat. 342. Dub, Me. 

62. 
l But it is no plea, unleſs ſuch act of God defeats the whole action; 
as, in raviſhment of ward, it is no plea, that the heir became of 
full age pending the writ ; for the plaintiff ſhall proceed for _—_— 
9 Ed. 4. 52- [50.] Th, D:k 1h; 6 15. 


(H 41.) Af of the party. Profe 72 len.] So it may be pleaded in 
abatement, that the plaintiff is profeſſed pending the writ, 
11. % 1. 

But, to profeſſion pleaded, the plaintiff may reply, that he was af- 
terwards deraigned. 9 H. 5.1. Th. D. J. 12. c. 11. %. 2. 


And it is no plea in abatement, that the tenant or defendant is 


profeſſed. Th. D. J. 12. c. 11. 
Vide ante, (E 6.F 1.) 


(H 42.) Coverture.] So it may be pleaded in abatement, that the 


demandant or plaintiff took huſband pending the writ. Th. D. JI. 12. | 


c. 12. Aft. Ent. , 10. Vide M. 68. 
Or, that one of the demandants or plaintif took huſband. 25. 
ii. 12. / > 

Tho' there was a ſeverance after coverture. Dub. Th. D. J 12. 
c. 12. % 2. Agr. 10 Co. 134. 6. 


Tho' ſhe married by coercion of the ſpiritual court, upon a contract 


before the writ purchaſed. 4 H. 4. 55. Per Strange, 7 H. 6. 15. 
Th. D. J. 12. c. 12. % 4. 

But the writ does not abate by the taking of huſband, unleſs it be 
pleaded. Th. D. J. 12. c. 12. / 3. R. 1 Leo. 169. [Morgen v. Pain- 
ter, B. R. E. 35 Geo. 3. 6 T. R. 265.) 

Nor, by a marriage after verdict, and before the day in bank. 
4 H. 4. i. 1 Sid. 143. Th. D. J. 12. c. 12. /. f. 

Nor, by a marriage after judgment, and before execution in an 
appeal. 11 H. 4. 48. 6. 
6. 

Nor, by a marriage after ſummons and "ES ER 10 Co. 134. b. 

And the plaintiff may reply, that her huſband is dead, and that 
ſhe is now fole. 9 H. 5.1. Th. D. J. 12. c. 12. /. 7. 

Or, that there is a divorce between them. 461d. 

That the day of the original purchaſed, er ſemper Palo, ſhe was 
ſole, and not covert, c. Aj. Kut. g. 

So, if the replication be, that after the original purchaſed non 
cepit virum, it is well. R. Lut. 1640. 1. Vide Aft. Ent. 10. 

And the writ does not abate, if the defendant takes huſband pend- 
ing the writ. Adm. 2 Rel. 53. 

{If a defendant feme ſole at the time of bringing the writ takes 
huſband before appearance, and gives bail by her married name, yet 
the writ does not abate; nor it can be aſſigned for error. 4 v. 
Jenes, T. 2 G. 2. Str. Vit. Ld. Raym. 1525.] (if 


21 Ed. 4. 87. [73-] TD; D. I-42. c. 12. 
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t defendant is arreſted in inferior court, marries, and removes 


plaint by habeas corpus, coverture is no good plea. Barnes, 355. 
But, if the defendant takes huſband after ifſue joined, and has 

judgment which is reverſed, before the wife be taken in execution for 

the coſts in error, there ought to be a ſuggeſtion upon the roll, that 

ſhe was married; otherwiſe, the huſband and wife may have falſe im- 

priſonment. R. Lane, 48. 52. | F 
Vide ante, (E 6. F 2.) 


H 43.) Divorce.) So it may be pleaded to an action, by huſband 
and wife, that they are divorced pending the writ. Th. D. J. 12. 
c. 13. 6 Ed. 3. 249. 25 Ed. 3. 39.6.[82.] | 

Whoever pleads a divorce, muſt ſhew before whom, and for what 
cauſe. 9 Ed. 4. 25. (24-] Th. D. J. 12.c.17. J 12. 


(H 44.) Acceptance of dignity.) So it might be pleaded in abate- 
ment, that the plaintiff or demandant had accepted a dignity pend- 


ing the writ; as, that he was made archbiſhop or biſhop. Vide ante, 


E 20. F 19.) | 

Or duke; marquis, or earl. 

Or abbot. Th. D. I. 12. c. 16. /. 3. 

Or knight. 7 H. 6. 15. 40. 75. D J. 12. c. 16. J. 4. ; 

Till by the fat. 1 Ed. 6. 7. it was enacted, That no writ, ſuit, &c. 
ſhall abate, tho' the plaintiff or demandant be made duke, arch- 
biſhop, marquis, earl, viſcount, baron, biſhop, juſtice of one bench 
or other, knight, or ſerjeant at law, pending the ſuit. 


And all knights are within the ſtatute; as, knights of the Bath, 


e. . 1 Sid. 40. f 


Yet, if one be made a baronet, the writ ſhall abate; for that is 
- not within the ſtatute 1 Ed. 6. 7. unleſs he is a knight alſo. R, 


1 Sid. 40, KR. Litt. R. 81. Dub. Cro. Car. 104, 

Nor any new dignity: Litt. 81. | | 
Nor a viſcounteſs, baroneſs, &c. which are not named. D. 
Litt. 81. | | | 
But the writ does not abate, if the dignity accrues to the de- 
mandant or plaintiff by the mere act of God; as if the dignity of earl 
15 = him pending the writ. 32 H. 6. 34. [29.] Th. D. J. 12. 
c. 16. /. 6. 


Nor, if be, who has the dignity of an earl, be made duke, mar- 


quis, Cc. Dav. 60 a. 


(H 45.) Acceptance of adminiſtration.] So it may be pleaded in 
abatement, that the plaintiff, who ſues an executor, took adminiſtra- 
tion pending the writ, | 

But it is no plea, that a defendant, ſued as executor, took admini- 


(H 46.) Deprivation, & c.] So it may be pleaded, that the plaintiff 
or demandant is deprived pending the writ; as, if an abbot be de- 
nol... T5: D. . 12. e. 17 Je .f. | 

If the warden of an hoſpital be deprived by his ordinary for he 
loſes his name. 8 Af. pl. 29. 31. Th. D. J. 12. c. 17. , 4. 

So a Writ abates by the refignation of the plaintiff. 


Tho 
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Tho! he be afterwards re · elected · 9 H. 5. 1. Th. D. J. 1. 2. 


e. 17. % 8. 
But a writ does not abate by depoſition of a plaintiff, who ſues 
as executor.' Per two 7. Orv. 30. 

Nor, by tranſlation of the plaintiff from one biſhoprick to another. 
Th. 12. 6. 17. / 7. 

Nor, by deprivation of the tenant or defendant; as, if an abbot be 
depoſed pending a writ againſt him. Th. D. J. 12. c. 17. / 2, 3. 

Nor, by reſignation of the defendant; as, if a vicar reſign 1 
ing a writ of annuity againſt him. 10 H. 6. 10. 5. Th. D. J. 12. 
c. 17. J 10 


If a man | pleads deprivation, he ought to ſhew before whom, and 


for what cauſe. 9 Ed. 4. 25. [24-]) Th. D. J. 12. c. 17-/: 12. 


(H 47.) Default of the demandant or plaintiff. As a di Neiſn by the 
demandant pending the writ.) So, if the demandant or plaintiff uſurps 
a right to that which he claims, his writ ſhall abate ; for he deſtroys 
his aQtion by his own act: as if he dificiſe the tenant pending an 
alliſe. Th. D. J. 12. c. 21. 3. 11. 

Or, ſeize the body of the infant pending a right of ward. Th. D. 
L. 12. C. 21. 
And the 3 ſhall plead this after default. 10 Ed. 3. 541. Th. 

„ 21. 

But it ſhall not be pleaded after verdict, in arreſt of judgment. 
5 Ed. 3. 201. Th. D. I. 12. c. 21. / 5. 


(H 48.) Entry Sending the writ.) So, if the demandant enter pend- 
ing the writ. 40 Ed. 3. 42. 6. Lut. 38. T. D. J. 12. c. 21. / 3. 

Or, enter into parcel, * whole abates. Th. D. J. 12. c. 21. fl 8: 
10. 16, 17. 21. Lui. 

But an entry after Sea, and before judgment, does not abate 
the 4 for it cannot be pleaded. R. 2 Brotunl. 231. 235. R. 
Cro. El. 767. 

And it may be pleaded, pending the writ, before iſſue. 2 H. 8. 3. b. 

Or after iſſue, ſince the laſt continuance. 26 H. 8. 3. 6. 2 Cro. 261. 

And, therefore, the defendant ought to ſhew, how he entered, and 
at what time. Lut. 39. | 

And into what parcel in certain. R. 2 Cre. 262. 


But it muſt be ſuch an entry as makes him tenant of the land; and 


ſo pleaded. 


And, therefore, if the . goes upon the land without 


claiming any thing, the writ does not abate. 5 Ed. 4. 60. Pl. Com. 

92. R. 1 Bul. 5. 9, 10. Th. D. I. 12. c. 21. /. 18. 

And the demandant may reply, that the tenant re-entered, and is 
now tenant. Th. D. J. 12. c. 21. f. 22. 


So, by an entry for a condition broken pending waſte, the writ does 


not abate. Py. Th. D. J. 12. c. 21. . 12. 
Entry into a park to hunt. R. 2 Brownl. 231. 238. 


(H 49.) Demiſe, Sc.] So, if che demandant demiſe the land to 
the tenant pending the writ. 7h. D. J. 12. c. 20. 
Or, if the plaintiff in a guare impedit preſent, and his preſentee is 


inſtituted and inducted pending the wiit- 4 Ed. 4. 19. [18 1 Semb.. 


Cont. Th. D. J. 12. c. 19. / 2, 3+ But 


| — 


883 
Fx, 2 
7 OO — 


——— ̃ ͤ ( 


— 
* n 
— 222 


—— OE mt 
4 


PRIME": ro? 2 
r ̃ M 


— _—_— £ — - * - — 
A r 


— — 
F 


40 | ABATEMENT. | 
But in a quare impedit, if the | biſhop defendant admit the clerk, 


pending the writ, it does not abate. 40 Ed. 3. 26. Th. D. J. 13. 


c. 19. / 1. 


(H 50.) Purſuit of other remedy.] So, if the plaintiff in an aſſiſe 


for rent diſtrains for the rent. Th. D. J. 12. c. 23. / 1. | 
So in a ceſavit, if he diſtrains for ſervices pending the writ. Th. 
D. I. 12. c. 23. / 2. 6 
So if the demandant recovers parcel againft the tenant by another 
writ. 38 Ed. 3. 16. [13.] Th. D. J. 12. c. 30. . 1. 
Otherwiſe, if his bailiff diſtrains without his privity or conſent. 
D. 1. . 23. 1. 
So, by diſtreſs for homage of the tenant, an aſſiſe for rent does 
not abate. 47 Ed. 3. 7. Th. D. J. 12. c. 23. / 3. | 
An aſſiſe of common paſture abates, if the plaintiff uſes the com- 
mon pending the writ. 33 A. pl. 9. | 
Otherwiſe, if the beaſts come there by eſcape. 33 AF. pl. . 


An aſſiſe of nuſance ſhall abate, if the plaintiff abates the nuſance 


pending the writ. 46 Ed. 3. 24. Th. D. J. 12. c. 25. 


(H 51.) Receipt of parcel.) So, if the plaintiff receives part of his 
demand pending the writ, the writ abates. Th. D. J. 12. c. 22. 

As, in a bond with condition to pay a leſs ſum, receipt of part of 
the ſum abates the ſuit. 5 H. 7. 41. 4. Aft. Ent. 7. Th. D. I. 12. 
c. 22. /. 3. | 
80, . of part in debt upon a ſingle bill. Adm. Al, 63. 

And a plea of receipt of parcel abates the whole writ. 4 Ed. 4. 35. 
Semb. 2 Vent. 135. Th, D. J. 12. c. 22. . 2. 

But it muſt be pleaded fince the laſt continuance, Per Brian. 
5 H. 7. 41. 4. Th. D. J. 12. c. 22. %. 3. . x 
Muſt ſhew an acquittance for the money received. R. Al. 63. 

And it may be replied, that the receipt was for another debt. Af. 
Ent. 8. | | 

So, receipt of a collateral thing does not abate the writ: as, upon 
an obligation to deliver twenty quarters of wheat, if he plead ac- 
ceptance of fifteen pendente brevi. R. Cro. El. 253. 260. 


(H 52.) Saving a default.] So in all caſes where the demandant re- 
lies upon a default, it it be found, tried, or adjudged againſt him, 
the writ abates. Th. D. J. 12. c. 28. | 

So in a writ againſt ſeveral, if the demandant relies upon the de- 
fault of one of them, who ſaves his default, the whole writ ſhall 
abate. Th. D. J. 12. c. 27. . 4. 5 


(II 53.) Law of non. ſummons.] So, if upon the return of the grand 
cape, the tenant wages his law of non-fummons, the writ abates. 
t. . 2). | 
Or, if the demandant refuſes his law. Th. D. J. 12. c. 27. , 6, 7. 13. 
And the judgment ſhall be, that the demandant nil capiat per breve, 
and the tenant ea? fine die. Co. Ent. 225. c. | 
But if only one of the tenants makes his law of non-ſummons, 


the writ abates only for ſo much. Th, D. J. 12. c. 27. % 3. 10, 


11. 15. 


So, 
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So, if the demandant releaſe the default, the tenant may plead, 
without waging his law. Co. Ent. 176. a. 

So, if the demandant be effoined at the return of the good cape, 
the default is waived. 

So the demandant may releaſe the default at the day given for 
waging of law, or at the effoin day by aſſent of the tenant. Co. Ent.223. 

he tenant may wage his law of non-ſummons, where he was not 
regularly ſummoned. Co. Ent. 225: c. Vide in Proceſs, (D 1, 2, 3.) 

Aud he ought to have witneſſes for his credit, when he wages his 
law: and this was enacted by magna charta, c. 28. 15 

For the regular trial of non-ſummons ſhall be by wager of law 
duodecimd manu. Co. Ent. 225. 328. 2 Inf. 45. 

Tho! the court may allow a leſs number than twelve. 

The tenant ought to wage his law in perſon, and not by attorneys 
Co. Ent. 225. c. 

And at the day given for waging of law he may be eflvined z but 
if he makes default at the eſſoin day, he ſhall oſe his land. Co. 
Ent. 328. 4. 

But if a corporation aggregate, which cannot wage their law, inſiſt 
upon non-ſummons, it ſhall be tried by the country. 75. D. . 12. 


c. 27. /. 18. 


(H 54.) Af of a firanger. Recovery pending the writ.) If land 
be recovered by a ſtranger pending the writ, the writ abates. Th. D. 
J. 12. c. 30. 

80, hope recovery of parcel abates the writ for that part. Th. D. J. 12. 
c. 30. 

The? the recovery was by miſpleading of the tenant. 18 Ed. 3. 
28.3. Th. D. J. 12. c. 30. /. 16. 

So a recovery in dower b default or render of the tenant, with an 
averment that ſhe had a * to recover. Th. D. J. 12. c. 30. / 17. 

So, a recovery by the tenant againſt the demandant himſelf by de- 
fault. 7 Ed. 3. 360. Th. D. J. 12. c. 30. % 7. | 

So, an aſſignment of dower in chancery Lak! i the writ, abates 

: the writ for ſo much. 75. D. J. 12. c. 30. /. 19. 1 

So, if two have a cauſe of action for the — thing, a recovery 
by one abates the writ of the other. Th, D. J. 12. c. 30. .. 27. 

But, if a recovery be pleaded, it ought to be pleaded, that execu- 
tion is alſo ſued. Th. D. J. 12. c. 30. f. a3. 

But if the recovery was not againſt the defendant, but againſt a 
ſtranger, it is no plea. Th. D. J. 12. c. 30. / 3. 

So, it 1 replied, that the recovery was by colluſion. 7 Ed. 3. 
358. Th. D. J. 12. c. 30. / 6. 

So if the tenant enfeoff another pending the writ, and afterwards 
difleiſe his feoffee, who recovers againſt him z ſuch recovery does not 
abate the writ. Th. D. J. 12. c. 30. J. g. 

Nor, a recovery by nibil dicit, upon a writ brought after the firſt 
writ purchaſed. Th. D. I. 12. c. 30. / 11. 

Nor, a recovery by render, or default, 9 H. 6. 42. 7 I. 4. 15. ö. 

25. D. J. 12. c. 30. f 11. 16, 17, 18, 29. 

If a recovery be pleaded, it is a , replication, that the tenant 
was tenant the day of the writ purchaſed, and ill fs. 43 Ed. 3. 21. 
Th. D. J. 12, c. 30. J 31. 
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2 5.5.) Sein of the king.) So the writ abates, if the tenant or 


defendant by his plea ſhews, that the king is ſeiſed: as, in an annuity 
againſt a prior, a plea, that the king has ſciſed the priory into his 
hands, is good. Th. D. J. 12. c. 33. J I. 3. 

So, a recovery by judgment upon a verdict found for the king, 
pending the writ. 18 Ed. 3. 26. . Th. D. J. 12. c. 30. , 15. 

So it is a good plea, that the land was held of the king in chief, 


and the tenant died, whereby the land was ſeiſed into the hands of the 


king who is now ſeiſed. Th. D. J. 12. c. 33. /. 6. 

Bat the writ ſhall not abate, if the tenant enfeoff the king pend- 
ing the writ, Th. D. I. 12. c. 33. / 9. 

Or, if an office find a title in the king, Th. D. J. 12. c. 3. J. 12. 


H 56.) F/late determined pending the writ.) So the writ abates, if 
the eſtate of the plaintiff or demandant determines pending the writ: 
as, in annuity for an annuity granted until the defendant preſent 
him to a benefice, if the defendant pleads, that he' did preſent him, 
and the plaintiff accepted it, the writ -ſhall abate, and the plaintiff 
ſhall have debt for the arrearages. 4 Ed. 3. 123. Th. D. I. 12. 
c. 18. / 1. 

Or, 1 the defendant pleads, that he tendered a benefice to the 
plaintiff pending the writ. 19 H. 6. 54. 14 H. 7. 33. L32.] Th. 
D. J. 12. c. 18. / 1. 

So, if an annuity is granted for years, and the term elapſes pend- 
ing the writ. 34 H. 6. 20.b. 15 H. 7. 1. Sav. 28. Th. D. J. 12. 
6. 18. 7. 3 | 

If, pending waſte by tenant in tail, he becomes tenant in tail after 
poſſibility. D. 1 Rol. 82. 

So an action againſt a villein abates by the entry of the lord pend- 
ing the writ. 3 H. 6. 34. 4 H. 6. 14. Th. D. J. 12. c. 29. / 4. 

A writ againſt a mortgagee abates, if the mortgagor pays the 
money, and enters pending the writ. - 39 Ed. 3. 36. {28.] 18 Ed. 4. 
- 25. 126.] T3. D. J. 12. c. 29. f 2. | a 
An action againſt a diſſeiſor abates if the diſſeiſee enters pending 
the writ. Th. D. J. 12. c. 29. /. 3+ = 8 

Or 1 the feoffee of a diſſeiſor. 7 H. 6. 17. Th. D. J. 12. 
c. 29. /. 3. | 

So, an aſſiſe by tenant by ſtatute-merchant abates, if the time ih- 
curs. D. Sav. 28. 

g 90, an ejectment abates, if the time expires before judgment, as to 
the land. 

But, when the action is only for a recompence in damages, the 
writ does not abate by the determination of the plaintiff's eſtate; as 
in a guare eecit infra terminum, if the term expires, the plaintiff ſhall 
recover the whole in damages. D. Sau. 28. 11 H. 6. 8. (6.] Th. 
D. J. 12. c. 18. J. 2. | | 

So, in ejectment, if the term expires, the plaintiff ſhall have judg- 
ment for his damages. R. Sau. 28. 

So, a writ of waſte againſt a leſſee for years does not abate, 
if the term expires pending the writ. Th. D. J. 12. c. 18. /. 2. 
11 H. 6. 8. [G.] | 


Nor, covenant againſt the leflee, 11 H. 6. 8. [6.] R. 1 Rol. 82. 


75. D. J. 12. c. 18. / 2. 
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ABATEMENT. $3 
(I) Form of Pleading in Abatement. 
(II.) Shall give a better Writ. WOE. 
17 the defendant or tenant plead a plea in abatement, he ought ge- 
nerally to give a better writ to the plaintiff or demandant: as if he 
plead non-tenure to parcel, he ought to ſhew, who is tenant of that 
parcel. 10 Ed. 3. 497. Th. D. I. 15. c.1. . 8. 
If he plead non- tenure to parcel, when two manors are demanded, 
he ought to ſhew to which parcel. 5 Ed. 3. 144. [184.]) Th. 
D. J. 15. Co t. / 2. | | 
If he plead, chat there are three vills in S. he ought to ſhew in 
which of the vills the land lies. R. Tel. 112. | | 
If he plead parcel in another county, he ought to ſhew how much 
lies there. 4 Ed. 3. 137. Th. D. J. 15. c. 1. / 2. 
If he plead, that he was never of the vill named in the addition, he 
ought to ſay, of what vill he was. Th. D. J. 15. c. 1. / 12, 13. 
If he plead to the juriſdiction of the court, he ought to ſhew, 
what other court has juriſdiction. Sho. 192. Cowp. 118. 


pon 3 ĩ Z ———— — — 


(I 2.) When he need not. 


But if the plea goes to the matter and ſubſtance of the writ, he 

need not give a better writ: as, in a dum fuit infra ætatem upon a de- 

miſe by himſelf, the defendant may ſay, that the leaſe was by the 

plaintiff and another, without giving another writ. Th. D. J. 15. 
6 te ½ 4. | | | | 

So, in a writ of entry, ſuppoſing that the tenant had not entry 
but by A. to whom B. releaſed, &c. the defendant may plead, that 
B. did not leaſe to A. without ſaying to whom the leaſe was 
made. Th, D. J. 15. c. 1. . 7. 

So, in waſte upon a demiſe by the plaintiff's father, the defendant 
may ſay that the father of the plaintiff did not demiſe, without 

| ng another writ. 6 Ed. 3. 260. 10 Ed. 3. 525. Th. D. J. 15. 
C. 1. /. 5. 9. n 
So he need not give another writ when the plea ayoids the whole 
action of the demandant or plaintiff; as, if the tenant pleads non- 
tenure to the whole. 33 H. 6. 38. Th. D. J. 15. c. 1. / 13, 

Or, no ſuch vill. 33 H. 6. 38. Th. D. J. 15. c. 1. J. 13. 

Or, entry of the demandant or plaintiff pending the writ. 34 H. 6. 8. 
T1». D. J. 18. e. 1. 14. a 

And it is ſufficient to give a good writ, without giving a good 

demand: and therefore, if the defendant in dower ſays, that part 
lies in another vill, it is ſufficient, without ſaying, how much lies 
there. 17 Ed. 3. 44. Th. D. J. 15. c. 1. J. 10. ; 

[If in aſumpſit againſt two, plaintiff ſhews he has outlawed one, 
the other ſhal} not plead in bar that his partner was beyond ſea at 
the time of the outlawry ; but though he cannot give plaintiff a better 
writ, yet he ſhould demand judgment whether the court would com- 
pel him to give further anſwer. Symonds v. Parminter, T. 21 G. 2. 


Str, I269.] | | | 
(I 3.) Shall not plead two Pleas in Abatement. 


A man ſhall not plead two pleas in abatement ; for that will be 


| double: as, in an aſſiſe, the tenant ſhall not plead miſnomer of him- 
Huy 2 P 
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Yelf, and if it be found againſt him, Bors de ſons far. 25. D. I 15. 


I. 
15 8 the defendant ſhall not plead property in a ſtranger, 
and alſo that he took the beaſts in another vill. 42 Ed. 3. 19. [18. 


2. D. J. 15. E. 3. 7 16. 5 E 
Shall not plead two outlawries of the plaintiff in abatement. 


Semb, Sho. 80. 
P (I 4.) But may, one after the other. 


But one after the other, he may: as, he ſhall plead to the perſon 
of the plaintiff; and if that be over-ruled, he may afterwards plead 


to the form of the writ. Th. D. J. 10. c. 1. 


(I 5.) Or one to Part, and another to another Part. 
So he may plead one plea in abatement of parcel and another to 


other parcel: as, in waſte, he ſhall falſify the demiſe to part, and 


to the other part ſhall ſay, that it is not in the vill ſuppoſed by the 
writ. 8 Ed. 3. 402. Th. D. J. 15. c. 3. / 5. | 
So non-tenure to part, and a recovery pending the writ to the other 
part. Th. D. I. 15. c. 3. /. 1 t. : 
So, in replevin for two oxen, property in a ftranger as to one, and 
taking in another place as to the other. 9 H. 6. 39. Th. D. J. 15. 


ö 


So, in aſſumgſit, upon ſeveral counts, a plea in abatement to one 


of the counts is good, tho' the writ be entire. Lut. 1593. 


(1 6.) And two Defendants ſhall plead ſeveral Pleas in Abatement. 


So, one defendant ſhall plead one plea in abatement, and the other 
another: as, one executor may plead variance, the other ne unques 
executor. 11 H. 6. 42. Th. D. J. 15. c. 2. /. 6.9. 


So, in a guare impedit, one defendant may plead no ſuch church, 


and the other, no ſuch biſhop, Hob. 249. 


(I 7.) Or, the one ſhall plead in Abatement, the other to the Action. 


And one defendant ſhall plead in abatement, the other to the ac- 
tion. 17 Ed. 3. 24. . Th. D. JI. 15. c. 2. . 3. | 
As, one tenant ſhall plead outlawry in one of the demandants, 
the other ſhall take the entire tenancy, and plead to the action. 
18 H. 6. 20. T. D. J. 15. c. 2. , 7. | 
In debt upon a bond againſt two, the one may plead coverture 
in the plaintiff, the other acknowledge the. deed, Th. D. J. 15. 


e. 2. / 13» 


(I 8.) When a Plea in Abatement, by one Defendant, ſuffices for all. 


If one defendant pleads in abatement, matter appearing in the 
writ, the other need not anſwer. Th. D. J. 15. c. 7. J. 2. 


| (I 9.) When not. | 
But if one of the defendants pleads matter dehors not appearing 
in the writ, the other muſt anſwer. 11 Af. pl. 9. Th, D. J. 15. 


e 7. J. 2. 
4 
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| And if one defendant pleads in abatement, upon which iſſue is 


joined, and the other pleads in abatement, upon which it is der 


murred, and the iſſue is found for the defendant z the whole Writ ſhall 
abate upon the verdict, without determining the demurrer. R. 


(I 10.) When a Defendant, who pleads in Abatement, ſhall plead 
| d0Pirer to the Action. 

If a defendant in ↄn appeal plead in abatement, he ſhalbalſo plead 
over to the felony, not guilty. Th. D. I. 15. c. 5. J. 17, 18, &c. Co. 
Ent. 57. a. But that is not neceſſary; for it is well both ways. X. 
Sho. 47. And therefore, if the defendant piead in abatement with- 
out pleading over to the felony, the plaintiff may refuſe his plea, or 


move the court that he plead alſo to the felony ; but if he demurs, ix 


will be well. X. Carth. 56. | 

So if the defendant plead ſeveral tenancy, he ſhall plead over to 
the action or vouch. Vide ante, (F 12.) | 

So, to an inditment for felony, if the defendant pleads in abate- 
ment, or juſtification, a matter which does not amount to a con- 
feſſion of the felony, he ought to plead over to the felony, net guilty. 
St. P. C. 151. a. Adm. Fon. 346. | 

So, in an aſſiſe upon every plea to the writ, which is triable by 
the aſſiſe, the tenant ſhall plead over, nul tort, & c.. Th. D. I. 15. 
Co 5. +o 13. 

ut > bf the matter of the plea in abatement is not triable by 

the recognitors, it is not neceſſary to plead over to the points of the 
writ : as, in an aſſiſe, if the tenant pleads to the perſon of the de- 
mandant, as outlawry, excommunication, &'c, he need not plead 
over to the aſſiſe. Th. D. J. 15. c. 5. /. 13. | 

So, if he pleads miſnomer of the demandant, or jointenancy on the 
part of the demandant. 28 A. pl. 36. Th. D. J. 15. c. 5. J 12. 

Or, a miſnomer of himſelf, Th. D. J. 15, c. 5. J 7. Vide 28 A/. 


36. . 
ar in an appeal of maihem, the defendant muſt not plead over 
to the maihem; for it will be a waiver of the plea in abatement. R. 
Mo. 457. Poph. 115. E 

So, in an indictment, where the plea amounts to a confeſſion of 
the felony ; as pardon, releaſe, c. he ſhall not plead over not guilty, 
St, P. C. 151. a. : 


(I 11.) A Plea in Abatement ſhall be iritly.cxaQ. 
A plea in abatement ought to be with preciſe and ſtrict exaQneſs. 
Lat. 15. 3 T. R. 185. 
Ought to be pleaded with certainty, Co. Lit. 303. a. 
Ought to be certain to every intent. 3 Lev. 67. 


By the fat. 4 & 5 Ann. 16. No dilatory plea ſhall be received 


In any court of record, unleſs the party by affidavit prove the truth 
of it, or ſhew ſome probable matter to the court inducing the belief, 
that the fact of ſuch plea is true. | 

[To a plea to indictment, that defendant is not named of the 
pariſh where he reſides,” there muſt be afkdavit annexed, Rex v. 
Grainger, H. 5 G. 3. 3 B. M. 1617.] SE 
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The attorney's affidavit to truth of plea in abatement is ſufficient, 
Barnes, 334+] 


(I 12.) How a Plea in Abatement cancludes. 


If a defendant plead in abatement, matter appearing in the writ, 
he ſhall begin his plea, et petit judicium de brevi, and ſhall alſo con- 
clude in the ſame manner. Per two J. Mo. 30. Lyt. 11. Dal. 33. 
If the action be by original, the plea in abatement begins and 
concludes by petit judicium de brevi. & Mod. 132. 

[Such a plea muſt conclude with praying judgment of the bill; 
praying that the ſame may be quaſbed is bad on ſpecial demurrer. Hixon 
v. Binnt, R. R. E. 29 Geo. 3. 3 T. K. 185-] = 

[A plea that the original was taken out before the day of payment 
in the condition without any introduction, but concluding et petit 

judic. quad breve caſſetur, is good. Pickering v. Simonds, P. 5 G. 2. 
Fort. 334.] | _-: 

If he plead to the writ and declaration, the plea petit judicium de 
brevi et narratione. $5. Mod. 132. 144. | | 

If the action be by bill, the plea begins and concludes by petit zur 
dicium de billa, 5 Mod, 144. 132. Ez. | 

And ſhall not ſay, petit judicium de billa et narratione ; for they are 
the fame. 5 Med. 144. | | 

If a plea in abatement concludes, fi reſpondere debet, it will be bad, 

R. 5 Med. 146. : OS Rs 

A plea in abatement, which concludes badly, cannot be good, 
3 Sal. 207, 8. | | 

But if the defendant plead matter debors, as non-tenure, jointe- 
nancy, Sc. he ſhall conclude his plea by demanding judgment of 
the writ, and need not ſay ſo in the beginning, Per tuo J. Mo. 30, 
Ac. Lut. 11. Dal. 33. . | 

If he pleads to the juriſdiction, he ſhall conclude, judicium ſi curia 
vult cagnaſcere. Lat. 178. | | 

If to the perſon, judgment whether he ſhall be anſwered, Lat. 178. 
And therefore, if the defendant plead, recuſant convict, which is 
in nature of an excommunication, and conclude, judgment of the bill, 
it is bad; for he ought to conclude, judgment whether he ſhall be an- 
ſwered. Semb. Lat. 178. 3 

So he may conclude a plea. to the juriſdiction, / reſpondere debet. 
5 Mod. 146. | | 

And in a plea of excommunication, judgment of the writ, ſhall not 
be prayed in the concluſion; but he ought to pray, guod loguella re- 
maneat fine die. R. Lut. 19. Vide ante, (E 7.) b 

If the death of one of the plaintiffs or defendants be pleaded, the 
defendant does not pray judicium de brevi, et quod breve caſſetur, but 
juudicium ſi curia alterius procedere velit, R. 3 Lev. 120. Vide ante, 


(H zz) 

if 2 plaintiff replies to a plea in abatement, he ought not to con- 
clude with a demand of damages. R. 3 Med. 28 1. Sho. 155. K. 
Sbo. 255. Cont. Co, Ent. 160. — Acc. if the plaintiff by his replica- 
tion confeſſes and avoids the plea; otherwiſe, if he joins iſſue upon 
25 * for then ſinal judgment is given, if found for the plaintiff, 
rer Holt. ; | 


= (I 13.) 
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4130) When it ſhall be waived. Deen 


The defendant may waive his plea in abatement, after the plaintiff 
has replied to it, and plead to the action. 8 £4. 3. 417. 75. 
D. J. 15. c. 8. / 1. | | 

But after the parties are at iſſue upon a plea in abatement, the 
defendant cannot waive it. Th. D. I. 15. c. 8. / 3. | 

If a plea in abatement contains matter in bar, though it cone 
cludes in abatement, the defendant hath his election to take it in 
| abatement or in bar: as, if he plead, others jointly poſſeſſed. - _—_ 
2 Mod. 64, | | | n 


(I 14.) What Judgment ſhall be upon it. 


(I 14.) Reſpondeas ouſter. Vide po. (I 15.)} If the tenant or de- 
fendant plead in abatement, and the demandant or plaintiff demur 
to it, the judgment ſhall be only, that the defendant anſwer over, if 
the plea be diſallowed. Th. D./. 16, c. 11. J. 1. 3. R. 5 Co. 111. 4. 
R. Tel. 112. D. 1 Vent. 22. | . | | 

Though it be adjourned to another term, before the plea is deter- 
mined. Th. D. J. 16. c.11. /. 1. K. 22 H. 6.55.6. 

Though the plea in abatement be pleaded by a wife, received upon 
the default of her huſband. Th. D. J. 16. c. 11. / 8. 

Though the demandant or plaintiff tender an iſſue to the plea in 
- abatement, and the defendant refuſes it. 10 H. 4. 6. | 

Though the plaintiff and defendant join in demurrer ypon it, in 
the ſame form as upon a plea in bar; for the plaintiff committed the 
firſt fault. R. 1 Vent. 137, Vide Lui. 197. 1643. 1666. 

80, if a plea to the juriſdiction of the court be diſallowed upon a 
demurrer, the judgment ſhall only be, Hat the tenant or defendant an- 
fever over. 35 H. 6.4. Th. D. J. 16. c. 11. / 12. | 

So, if a plea in abatement be tried by the certificate of the or- 
N againſt the defendant, it ſhall only be, that he anſwer over. 

at, 178. | ; 

So if the defendant prays aid of the king, and demands judgment, 
fi rege inconſulto, which is diſallowed upon demurrer, it ſhall only be, 
to anſwer over. R. 5 Co. 111, a. | | 

So if the defendant pleads infancy, and it is tried by inſpeQion, 
it ſhall only be, 20 arn/aper over, I Lev, 163, 

Upon a demurrer to a plea in abatement, the defendant ſhall not 
take exceptions to defects in the declaration. R. Lut. 1592. 1667, 
R. 1 Sal. 212. Carth, 172, Except, where the plea in abatement, 
is pleadable in bar. Semb. Lyt. 1604. | 

If a r oigſter be awarded, notice to the defendant is not nes 
ceflary; for he ſhall be ſuppoſed in court, 1 Sal. 8. 


(I 15.) Final judgment.) But if the plaintiff or demandant join 
iſſue upon a plea in abatement, and it be tried againſt the tenant or 
defendant, final judgment ſhall be againſt him for the delay. 2 Ed. 4. 
11. [10.) Th, D. J. 16. c. 11. / 11. 1 Lev. 163.—Per Wms, Tel. 
112. 1 Veni. 22. Ray. 119. Lat. 178. Pr. R. 416. | 
K „ or tenant, who joins iſſue, be an anfant. 

- 1 Lev. 163. yy 
So upon a demurrer to a plea in abatement, after the laſt con- 

| G4 tinuance, 
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tiuuance, if he be adjudged againſt the tenant or defendant, final 
judgment ſhall be againſt him. 1 Sid. 252. Vide Al. 66. 
' So if. a defendant demur to the count in abatement, final judgment 
ſhall be againſt him; for he ought to plead in abatement, if there 
was cauſe, R. 1 Sal. 220. 
So, if a plea in abatement be pleaded in bar of the action, final 
| Judgment ſhall be againſt the defendant or tenant, if the plea be diſ- 
allowed. R. 1 Sid. 189, 190. Per cur.—1 Vent. 136. R. Lut. 42 
D. Lat. 178. Vide Lut. 197. R. Mod. Ca. 102. 1 Sal. 3. 
IJ8o, if defendant pleads miſnomer in chriſtian name; replication 
he was known by the name of A. L. as well as B. L. iſſue thereon, 
and verdict for the plaintiff; judgment muſt be final. Eichorn v. 
Lemaitre, H. 8 G. 3. 2 Wilſ. 363.) © | | | 
So, if his plea be commenced in bar, a: non, & c. tho' it concludes 


in abatement. D. 1 Vent. 136, Semb. Cro, El. 203. Semb, cont, 


$ho. 4. ide 1 Lev. $65: 
So, if a plea be to the action of the writ, and concludes to the writ 


and the plea is diſallowed, there ſhall be a peremptory judgment, 


tho' the demandant or plaintiff demurs. Lat. 178. | 
So, if a bad plea be pleaded, and the plaintiff demurs, and the 

defendant joins in demurrer, as to a plea in bar. R. Al. 17. 
So, if the defendant avaws or makes conuſance in replevin, and 
then traverſes the place, which is matter in abatement, but concludes 


with praying a return: tho? he afterwards demurs in abatement, there 


ſhall be final judgment. R. Mod. Ca. 102. 

But if the defendant pleads, Another who ought to be joined not 
named, and in the commencement of the plea petit fudicium de billa, 
ef i aftionem peterit habere verſus eum ſolummodb & c. there ſhall be 
. only a reſpondeas oufter ; for the defendant does not ſay, actio non, &c. 


generally, but adds actionem non, &c. verſus eum ſolummodo. R. 


1 Fent. 136. | | | 

So, jf the plea goes in abatement, tho? the defendant prays judg- 
ment de narratione, the court may award a reſpondeas outer ; for the 
defendant cannot aſſign for error, that which was for his advantage. 
i Sal. 210, 211. TED „ 


So if the defendant in replevin pleads in abatement, a taking in 


another place, and traverſes the place in the declaration, upon which 
the plaintiff replies, and traverſes the title made pro retorn' habend', to 
* the defendant demurs the ſame term; the replevin abates, and 
all not be diſcontinued. Per three J. Holt cont. Carth. 139. 
So, If the plea in abatement be good, and the plaintiff replies as 
to a plea in bar, it will be a diſcontinuance. F, g. 269, 270. Carth, 


187. 
if the plea be bad, there ſhall be a reſpondeas ouſter, F, ge 269, 270. 


(I 16.) At what Time a Plea in Abatement ſhall be pleaded. 


. (1 16.) After defence. Vide in Pleader, (E 27).) [Every plea in 
abatement muſt be pleaded before the rule for pleading be out, an 
cannot be, pp after an imparlance, unleſs the declaration be de- 
| hvered fo late in term that the defendant is not bound to plead it in 
that term, or be delivered after term; in both which caſes, the de- 
fendant may, within the firſt four days incluſive, of the ſubſequent 


RRR 
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2 rule be given or not, and Sunday is one of the days. 1 Term Rep. 
278. 3 Fw Rep. 642. 5 Term Rep. 210. | 

If the laſt of the four days for pleading happens on a Sunday, the 

defendant may file ſuch a plea on the fifth day; otherwiſe in ſuch 

a caſe he would be reſtricted to three days. B. R. &of. 39 Ge, 3- 


3 Term Rep. 642. | 
is well filed 
dant has four 


[A declaration, whether it be in chief or de bene Fa 
only from the time of notice, and therefore the defend 
days after notice to plead, Hutchinſon v. Brown, B. R. E. 37 Geo. 3, 
leading in abatement are both incluſrue, 
may ſign 2 if defendant plead 
3 


7 T. R. 298. 
And the four days for 
1d. 277. And the plaintif 
in abatement after the four days are expired, whether a rule to plead 
has been given or not. Id. 63g. ] : | 
The form of the defence is ſuch, et predif? A. B. it um 
injuriam quando, &c. et damna, et guicgquid quod ipſe defendere debet, &s, 
Co. Lit. 127.6. | | 
By the firſt part of the defence, the defendant makes himſelf party 
to the action, viz. by theſe words [defendit vim et injuriam Jos 
&c.) By the words (et damna ) he affirms, that the plaintiff is able 
to ſue, and recover damages; and by the third part (et quicquid guad 
75 * debet he affirms the juriſdiction of the court, Co. 
Lit. 127. 6. 1 
Till the defendant has made himſelf party by the firſt part of the 
defence { defendit vim et injuriam, & c.) he cannot plead to the dif- 
ability of the plaintiff or any other plea, Co. Lit. ys b. 
And therefore, after the firſt part of the defence, he ſhall plead to 
the juriſdiction of the court, or any other plea in abatement, H 
For, { defendit vim et injuriam, quando, & c) is not a full defence. 
R. cont. Sti. 273. R. cont. Lut. 7. But R. Acc. Hard. 365. and 
Semb. by many authorities. Lut. 7. | 
{ Dicit } without { venit } is ſufficient. R. Sal. 543, 544 K. 
cont. Carth. 363. | 
It is ſufficient at the day of appearance, when he is in cufladia mar 
— Otherwiſe, if after another continuance. Skin. 582. | 
And ( venit ) without more was allowed. Lut. 9. 3 Lev. 405, 
R. to be good, 3 Lev. 182. R. cont. 3 Lev. 240. Dub. per 
1 Vent. 222. | * 
 Tho' it was ſhewn for cauſe upon a ſpecial demurrer. Lat. 9. 
Semb. Lut. 1594. R. 1 Sal. 217. But the plaintiff might have re- 
fuſed the plea. R. 1 Sal. 217. * | | 
Tet, ( venit et defendit vim et injuriam, ) without more, is the ſure 
way. Lut. 9. | | OE 
But after : full or general defence, the defendant cannot plead to 
the juriſdiction of the court. 7 W. 3. | | 
Nor to the diſability of the perſon; as villenage, outlawry, &a 
Co. Lit. 127. 3. Th. D. J. 14. c. 1. / 4. Lut. 7. | 
Nor miſnomer, or reſidence in another vill. 19 H. 6. 1. b. 
Th. D. J. 14. c. 1. J 3 
Nor, alien born, Semb. Sho, 349. 


(I 7.) Alter attorney made.] After an attorney made, the defends 
ant ſhall not plead miſnomer of himſelf. Th. D. J. 14. c. 6. , . 
F. N. B, 27. 9. 5 17 is | $ f v4 9 7 Nor 


Nor that there are others of the ſame name in the ſame county, 
Th. D. J. 14. c. 6. /. 4. | | 
For a miſnomer muſt be pleaded in proper perſon, and not b 
attorney, unleſs there be a ſpecial warrant of attorney, Lut. j1, 

- So, he ſhall” not plead, after an attorney made, a miſtake of the 
addition. R. 8. H. 6. 9. 6. 

But he fhall plead villenage in the plaintiff, TB. D. J. 14 „. 
So, if a plea of miſnomer by attorney be received, and the plain- 
tiff demurs to it, it will be good: for, it is a cauſe for refuſal of the 
plea, that a general attorney cannot appear for any other than the 
defendant; but it is no cauſe for a demurrer to the plea, R. by all 
the judges aſſembled together. M. 11 V. 3, between Creamer and 


Wicket ( reported 1 Ld. Ray. 509). 


(I 18.) After four days after declaration.) IIf a declaration be de- 
| Iivered within term, the defendant may plead in abatement at any 
ime within the ſame term. Mod. Ca. 175. 

So, if it be delivered to any one in cuſtody, - Sal. 5 15. 

Tf it be delivered after term, or within four days before the end of 
the term, he may plead in abatement, or to the juriſdiftion, within 
the firſt four days in the ſubſequent term. 1 Sal. 367. 
uc if it be delivered more than four days before the end of the 

term, he ſhall not have any time for pleading in abatement, after 
the beginning of the next term. Mod. Ca. 175. 


(I 19.) After imparlance, ſpecial.) After a ſpecial imparlance, the 
defendant may plead to the juriſdiction of the court. R. Lut. 46. 

Or any plea in abatement; as, outlawry, &c. Lut. 6. | 
But the imparlance ſhall not be with a ſalve to the juriſdiction of 
the court. Lut. 46. Semb, cont. 1 Sal. 1. | 


% 


II 20.) General.] After general imparlance, defendant cannot 
plead in abatement without obtaining ſpecial imparlance within the 
foùr days. Barnes, 224. 334. | 
[A plea in abatement after a general imparlance is ſo far con- 
ſidered a nullity that the plaintiff-may ſign judgment as for want of a 
plea. Doughty v. Laſcelles, B. R. H. 32 Geo. 3. 4 T. R. 520.] 
[Such a plea may be taken advantage of on a general demurrer. 
Buddle v. Willſon, . R. T. 35 Geo. 3. 6 T. R. 369.) 2 
After a general imparlance the defendant ſhall plead any plea to 
the action; as, alien born, profeſſion, outlawry, &c. in bar to the ac- 
tion. Th. D. J. 14. c. 2. /. 20, 21. 27. 
Baſtardy, in bar to the action. Th. D. /. 14. c. 2. f. 21. 
Though the outlawry was after the action commenced. 5 Mod. 11. 
Or, a plea in abatement, which conſiſts of matter dehors, and not 
appearing in the writ, which ſhews that the writ never was good; as, 
no ſuck vill. Vide Th. D. J. 14, c. 2. /. 16. 25. 29. | 
"That the vill ſuppoſed is a hamlet of D. Th, D. I. 14. c. 2. /. 25, 
[ Two Dates and none without an addition, Th, D. J. 14. c. 2. 
16. | 
Another action depending for the ſame cauſe. Per Hale, 1 Veni. 
236. | | 
Non-tenure. Th, D. /, 14. c. 2, J 18, 25. K. cont. 3 Lev. 55. 


Dy. 210. 6. | Joine 
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Jointenancy. R. 2 Rol. 41. Cont. Dy. 210. b, Acc. Th, D. J. 14. 


c. 2. f. 18. 25. 
That the plaintiff or defendant is a knight, earl, Cc. E D. 1. 14. 


c. 2. % 18. 

Or, covert - baron. Th. P. 1. 14. & 2. f 18. 32 H. 6. 13. [11,] 
R. Cont. Lut. 24. 

Or, dead. 

Or, depoſed. Vide Th. D. I. 14. c. 2. 7 30. 

After imparlance, one may have a view. Cont. pron 7 buy the 
prothonotaries and clerks acc. Dy. 210. b. 


But, after a general imparlance, the defendant cannot plead to the 


Juriſdiction of the court; as, ancient demeſne. D. 1 Vent. 236. 
Dub. Cro. Car. 9. Vide ante, (D q.) 

Nor, after an imparlance ſalvis exceptionibus tam ad breve guam ad 
narrationem. Adm. Lut. 45. Hard. 365. | 

Nor, after an imparlance /alvis exceptionibus ad ar lic, ; * 
this amounts to no more than the former. Laut. 47. 

So he cannot plead privilege after a general imparlance. R. obs 

639. Hard. 365. 1 Sal. 1. 
Nor, in diſability of the perſon of the plaintiff as, alien 
EI Semb, Lat. 179. Kelw. 93. Vide Th. D. J. 14. 

25. 

24-4 ca R. Lat. 179. Vide Th. D. J. 14. c. 2. , 21. 25. 

Recuſant convict. Dub. 2. Mod. Ca. 43. Acc, Ibid. 381. [Cur 
ven v. Fletcher, P. 8 G. Str. 520.] 

Baſtardy to an action by one as heir. Th. D. J. 14. c. 2. %. 21. 

Another, who ought to join, not named. R. 1 Vent. 136. 184. 

Bad addition. R. Mod. Ca. 80. : 

No ſuch perſon in rerum naturd. 4 H. 7. 17. Th. D. J. 14. 
6 2 | 

Nor, in diſability of the tenant or defendant. | 

As, coverture. R. Lut. 24. | 

Miſnomer. 5 Ed. 4. 78. 103. 3. D. 1 Vent. 236. Pide-Th, 
D. J. 14. c. 2. /. 24. Miſnomer of the plaintiff. 

Falſe addition; as, no ſuch vill as is mentioned in the addition, 
Th. D. J. 14. c. 2. / 17. 25. 29. 

That he is adminiſtrator, not executor, X. 2 Lev. 190, Th. 
D. J. 14. c. 2. /. 21. 


That he has the entire tenancy in himſelf, after a joint imparlanee. 


40 Ed. 3. 40. Th. D. J. 14. c. 2. / 35. 

Non-tenure, general or ſpecial. R. 3 Lev. 55, Dy. 210. 6. 
. Cont. in marg. ividem. Acc. per Dyer. Mo. 33. 

Nor can he demand oyer of a deed. Vide in Pleader, (P 2.) Th. 
D. l. 14. c. 2. % 22. 

Or plead in abatement of the welt, matter ap 
1" between the writ and a teſtament. 


ng in itz as 
. D. J. 14. c. 2. 


That the action was commenced before the cauſe of action aroſe, 
2 197+ 
Or, plead in abatement in treſpaſs, no ſuch vill, or hamlet. 
7 Ed. 4. 1. Th. D. J. 14. c. 2. J. 25. 
That there are three vills in S. R. Tel. 112. 
0, if a man pleads after imparlance in abatement, when the plea 
wg 
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was not pleadable after imparlance ; if the plaintiff does not demur, 
but replies, the plea ſhall ſtand. Adm. 1 Vent. 236 

Or, the plaintiff may in his replication alledge the imparlance by 
way of eſtoppel. Lut. 23. | | 


* 


(I 21.) Ali prece partium.] After prece partium, the defendant 
has given judici juriſdictionem, partem facit reſponſibilum, malum breve_ 
affermat, malum proceſſum ratificat. Per Wilby, Th. D. J. 14. c. 2. / 13. 
And therefore, after prece partium the defendant ſhall not plead 
to the perſon of the plaintiff, or defendant ; as non-tenure. Mo. 33. 
Th. D. J. 14. c. 2. { 8. [But if prece partium be given before the 
count, the tenant may plead non-tenure after. By Herle, P. 7, 
E. 3. 311. | SL 
3 who ought to join, not named; as, parcener, jointenant, 
&c, Th. D. J. 14. c. 2. . 5. 10. 14. | | 
Entire tenancy. Th. D. J. 14. c. 2. /. 14. 
Several tenancy. Th. D. I. 14. c. 2 %. 14. | 
Coverture of the plaintiff, or defendant. 4 Ed. 3. 115. Th, 
D. l. 14. & 2. / 3. 85 
Nor, to the writ. . 
'Tho! it be matter dehors ; as, no ſuch vill, or hamlet. Vide Th, 
DA 1. 4 4 K . 8 | 
That the land in demand contains a leſs number of acres, 
That another anceſtor was laſt ſeiſed. Th. D. I. 14. c. 2. / 5. 
That the demandant is ſeiſed by diſſeiſin. Th. D. J. 14. c. 2. /. 32. 
[But it is ſaid, that after prece partium, the tenant may plead, to the 
writ, any thing that ariſes from the demandant's own ſhewing. Th. 
D. J. 14. c. 2. /. 6. Unleſs the diſſeiſin be alledged ſince the laſt 
continuance.] 


(I 22.) After cyer.] After oyer, the defendant ſhall not plead to 
the perſon of the plaintiff, or defendant. 
As, non-tenure. Th. D. J. 14. c. 5. . 1. | 
Another executor not named. 22 Ed. 3. 19. 6. Th. D. J. 14. 


c. §. J 2. 


(I 23.) Afier a plea, in bar.) Aſter a plea to the action, the de. 
fendant ſhall not plead in abatement, except, where he pleads it, 
efter the laſt continuance. Th. D. J. 14. c. 14. 1 Rol. 176. 

Nor after errors aſſigned. Th. D. J. 14. c. 15. "ay Wm. 
| Ln writ of privilege ſhall not be allowed for the defendant. 

al. 35. 

Yet, after ifſue, outlawry for felony was pleaded, without ſaying, 
after the laft continuance. Th. D. I. 14. c. 3. / 1. | 

So in a præcipe quod reddat, after a plea in bar, if the demandant 
by his replication claims the land as held of him by the tenant, he 
may diſclaim, tho' it be only in abatement; for he could not diſ- 
claim before ; for prima facie he ſhall be intended to be a pernor or 
diſſeiſor, and no one can diſclaim but the tenant, which till the res 
plication he does not appear to be. 11 H. 7. 14. | 


(I 24.) After the laſt continuance.) But after the laſt continuance, 
tle defendant ſhall plead any plea in abatement, by which the, 10 | 
| ; a 
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1 be abated: as, to the perſon of the plaintiff, Sc. 2 Cre. 82. 
2 Kent. 
And 2 4 after the laſt cootinuance of a demurrer, as well as upon 
an iſſue. R. Hob. 81. Cont. Mo. 871, Vide pot. (1 35.) Semb. 
cont. Mod. Ca. 9. 

Puis darrein continuance muſt be verified, or it will be ſet alide, 
Martin v. Wywill, H. 8 G. Str. 492. 

And a plea, after the laſt continuance, was admitted. a week after che 
term commenced. N 129. 

So, if at niſi prius, the jury remanet pro defetu Jurotorum, there may 
be a plea after the laft continuance, to the day in bank, tho' it was not 
tendered at the nfs prius. Bro, Contin. 30 


So the defendant, after the laſt continuance, may plead entry into | 


parcel. R. 2 Cro. 261, 

If a plea in abatement, after the laſt continuance, be bad, final judg- | 
ment ſhall be againſt the defendant. Vide ante, (I 15.) 

So a plea, after the laſt continuance, ſhall be amended. R. 2 Cro. 
262. 

So the defendant ſhall plead i in bar, after the laſt continuance. Adm. 
Co. Ent. 518. a. Clift, 630. Bro. R. 187. 
And a plea, after the laſt continuance, ſhall conclude to the ation, 
not to the inqueſt. R. Cro. El. 49. Tut. 1143. 

[It cannot be rejected by the court, if it — verified by affidavit; 


and they cannot determine whether it is a good plea or not, but on 


demurrer. Paris v. Salkeld, H. 2 G. 3. 2 Will: 137. 3 T. R. 554] 
[Defendant, after a verdict againſt him, obtained a rule for a new 
trial, which after argument was diſcharged; he then pleaded a plea 
puis durrein continuance, intitled of the term generalh, and the court 
under the circumſtances refuſed to order a ſpecial memorandum of 
ws, day when it was filed. Lovell v. Eaftaf B. R. H. 30 G. 3. 
R. 
And — blen plea at m/e prius, the court'ſhall not proceed to trial. 
1 Bul. ga. 

And = plaintiff ſhall not reply at nif prius, but in bank. 1 Bul, 
92. Agr. 10 H. J. 21.6. 2 Cre. 262. 

90 if the plaintiſſ demurs at nf; prius to a plea, after the laſt con- 
tinuance, it ſhall be adjourned, and not determined there. Hard. 112. 
10 H. 7. 21. 3. R. 2 Med. 30). 

F 1 the juſtices may receive ſuch a plea at Prius. R. 2 Rol. 
30 

But i ifth the plea appears for delay, they may refuſe it; for it is in 

their diſcretion. Per Tanfield, 2 Rol. 630. J. 35. Semb. 2 Cre. 261. 

But he ſhall not plead a plea, after the laſt continuance, aſter a writ 
of inquiry awarded; for he has no day in court. Bro. Contin. 61. 
83. 

Nor, after a verdiQ at niſi priur. Vide [ . 

Nor, after a demurrer. e Mad. — F249 

So a plea, after the laſt continuance, which ſays, ad hunc diem, viz. 
die Jovis prox. poft Octab. Trin. &c. when the guarto die poſt was dio 


Mercurii, is bad; tho' the proceeding was adjourned a die Mercurii to 


the next day, R. 2 Vent. 58. 
So, if it N22 contin”, et ante hunc diem. Semb. Lut. 1142. 
So a Ut p after the , continuance, u ante hunc diem, vs. 


29 OR 


k 
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29 Oc, where the day of the return was 27 055. is bad, tho the gur 


to die poſt was afterwards; for ad hunc diem does not relate to the day 
of grace, but to the day of the return. R. Co. Ent. 517.9. 

Yet, after a plea in bar, the defendant ſhall have only one plea 
after the laſt continuance, unleſs it be a matter apparent to the juſtices, 


or for the advantage of the king. Th. D. I. 14. c. 3. . 12. 16 H. 7. 


11. b. 12. 6. | 


And a plea, after the laſt continuance, waives the plea in bar, and 


there ſhall be no benefit of it. 1 Sal. 178. 
So, it ought to begin with a relicta verificatione of the plea. Co. 
Ent. 518. a. | 

If — thing happens, which abates the writ, before any plea 
pleaded, the defendant may ſhew the day when that was done, and 
plead it without ſaying, after the laſt continuance, Per Litt. 15 Ed. 
4. J. Th. D. J. 14. c. 3. ,. 10. 

So, if any thing happens, pending the writ, and before iſſue joined, 
which goes in bar, or proves the writ abated, and not abateable only, 
it may be pleaded without ſaying, after the loft continuance. Semb. Lut. 
1178. 3 | 

Tho there be a continuance after the thing happened. Lut. 1178. 

Yet in ſuch cafe it ought to be ſhewn, that it happened pending 
the writ. Semb. Lut. 1178. | 


So, outlawry, after the declaration delivered, and before plea, = 
ds 


be pleaded in bar, without ſaying, after the laſt continuance. R. 5 M. 
11. 1 Sal. 178. | 

But, a plea of any thing which happens aſter iſſue joined, muſt ſay, 
after the loft continuance. Lut. 1178. | 
S3io, on an imparlance to next term, and plaintiff gives a releaſe to 

defendant in the mean time, he may plead the releaſe in bar as an 
original plea, as it is before iſſue, but after iſſue joined, it muſt be 
pleaded puis darrein continuance. Price v. Kendrick, Fort. 338. 


(I 25.) After a view.] After a view/the tenant or defendant ſhall 
not plead to the juriſdiction of the coyrt. Th. D. I. 14. c. 4. 

Nor, to the perſon of the plaintiff, * Th. D. JI. 14. c. 4. | 

Nor, matter apparent in the writ. 


| F Nor, to the form of the writ ; as, no ſuch vill. Th. D. I. 14. c. 4. 
* 3. . 4 
That Dale, where the land is ſuppoſed, is not a vill nor a hamlet: 
Th. D. J. 14. c. 4. J 3. ER 
That Dale is a hamlet of Sale. Th. D. J. 14. c. 4. / 13. 
Miſnomer of the vill, or manor. 75. D. J. 14. c. 4. ,. 6. 30. 
Miſtake of deſcent. Th. D. J. 14. c. 4. ,. 10. 15. Semb. 3 Lev. 
240. : 
p Miſnomer of one mentioned in the deſcent. Th. D. J. 14. c. 4. 
At. 33. | | 
Darrein ſein Th.D. J. 14. c. 4. , 16. 
Nor any thing that does not ariſe upon the view. Semb. 3 Lev. 
219. 


And it is not neceſſary, that the demandant plead the view; for the 


writ of view being returned of record in the ſame court, the judges 
will take notice of it without pleading. R. 3 Lev. 219. 


And a plea, which the tenant or defendant ſhall not have after a 


4 view, 
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view, he ſhall not have after demand of a view. Th. D. 4. 14% c. 4. 
37. | By 4 20 VERS HE 
F * a matter which appears by the view ſhall be pleaded after the 
view, tho! it be to the juriſdiction of the court, or to the perſon of 
the plaintiff or defendant, Sc. As, ancient demeſne. Th. D. J. 14. c. 4. 
J. 36. 3 Lev. 405. | {3 | | 
Non-tenure. Semb, by the fat. VW. 2. 13 Ed. 1. 48. 
That the land lies in another county. Th. D. J. 14. e. 4. ſe 38. 
Or, in another vill. Th. D. J. 14. c. 4. / 3. 6. 12. 
That the ſame land is twice demanded. 7 H. 6. 39. L36.] Th. 
D. J. 14. c. 4. /. 338. | | E 
So, a thing which goes to the matter, not only to the form of the 
writ z as, a miſtake of title. Th. D. J. 14. c. 4. / 22. 34. | 
Miſtake of the action. Th. D. J. 14. c. 4. / 11. 17, 18. 3 Lev. 
219. a 
1 of one tenant. Th. D. J. 14. c. 4. / 23. 
If the tenant or defendant plead after a view, he ſhall ſay; tens 
menta in viſu paſita, &c. 3 Lev. 405. IN OY 
But to ſay, in viſu poſita, when there cannot be a view, as in 
ejectment, c. is ill. R. 3 Lev. 405. „ 1 


(I 26.) Aſter law of non-ſummons.) After law of non-ſummons, 
or day given to wage his law, the tenant ſhall not be received to plead 
any thing: nor can he ſay, that the demandant has taken huſband, 
after the day for wager of law. Th, D. J. 14. c. 16. / 19. 

So in an action againſt ſeveral, after wager of law one cannot take 
the entire tenancy upon himſelf. Th. D. J. 14. c. 16. /. 25. 

Nor ſay that one of the tenants is dead. Th. D. J. 14. c. 16. /. 8. 

Nor plead non-tenure ; for he admits himſelf tenant by waging his 
law of non-ſummons, R. x Leo. 92. .: 


(I 27.) After default.) But a man may plead after default ; and 
therefore, at the return of the petit cape, the tenant ſhall plead, that 
the demandant is profeſſed, without ſaving his default. 39 Ed. 3. 
20. [16.] Vide Th. D. I. 14. c. 16. / 21. | | 
Or, that the demandant is outlawed ſince the laſt continuance, Th. 
D. J. 14. c. 16. J 31. 8 

That his eſtate vas only for the life of A. who is dead, and that 
he in the reverſion has entered. Th. D. /. 14. c. 16. /. 30. 

That the demandant has diſſeiſed him after default. Th. D. J. 14. 
c. 16. / 13. 8 

90, 15 FAT without ſaving his default, may plead ſomething, 
which ſhews the writ to be abated ; as, death. Co. Lit. 303. be 

And ſomething, which is apparent in the writ. Co. Lit. 303. b. 

And if the tenant faves his default, he may take the entire tenancy 
upon himſelf, 18 Ed. 3. 27.b. Vide Th. D. J. 14. c. 16. /. 14. 
20. | 

Or plead that the tenements are ſeiſed into the hands of the king; 
Th. D. J. 14. c. 16. /. 18, | | 

So, at the return of the grand cape, the tenant ſhall plead without 
ſaving his default, villenage in himſelf : for he had not before ap- 
peared to affirm the tenancy in his perſon, 6 Ed. 3. 254. Th, D. I. 
I 4+ Ce 16. /. 7. ; That 


"a * 
* 4 * 
1 . . — by 
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That the demandant had diffeifed him after default, and is ſtill te- | 
pant. Th. D. J. 14. . 16. f. 9. | 
In dower, that the demandant after default had received ſuch land | 


for her dower. Th. D. J. 14. e. 16. . 11. 
Non«tenure. Th. D. J. 14. c. 16. / 27. 


l 6 , | 
(I 28.) After voucher.) After voucher, the tenant ſhall not plead , 
to the form of the writ. p Th. D. J. 13. 6. 10. /. 1. J. 14. 6. 7. þ 2s 
$ Ed, 3. 223. i ED 
Nor, variance between the writ and ſpecialty. Th, D. J. 14. c. 5. 
E 2. 6 Ed. 3. 265. | 
But, after voucher he ſhall plead, that the demandant has diſſeiſed TY 
him pending the writ. 4 Ed. 3. 148. Th. D. J. 14. c. 7. . 1. 
- Thar the demandant has taken huſband ſince the laſt continuance. , 
22 Ed. 3. 1. . Th. D. J. 14. . J. , 5. 0 
That the demandant is outlawed. 21 Ed. 4. 64. Th. D. J. 14. c 


Sn £9. © | | 
3 the writ. Semb. Th. D. J. 14. c. 7. /. 8, 9. £ 
| | i 


(I 29.) After aide prie. So, after aide prie, the tenant ſhall not 
plead 2 variance between the plaint, and ſpecialty. 29 Af. pl. 55. 


Th. D. I. 14. c. 8. / 1. | 1 
So, after aide prie of a parcener, he ſhall not plead, another par- ſ, 
cener not named. 9 H. 6. 5. T5. D. J. 14. c. 8. ſ. 5. - 


But, aſter aide prie, the tenant ſhall plead matter apparent in the 
writ in abatement, as amicus curiæ. Th. D. J. 14. c. 8. f.4. 11 H. 4.67. 
And the tenant and prie in aide may join to plead a matter appa- 
rent, as amicus curiæ, but not otherwiſe. Th. D. J. 14. c. 8. /. 6. 
| So, the tenant and prie in aide may plead darrein ſeifn in abatement, 
10 Ed. 3. 527. Th. D. J. 14. c. 8. /. 6. | 10 
Or, other matter in deed. 11 H. 4. 28. 75. D. J. 14. c. 8. /. 6. 4 
So, in a ſcire facias upon a fine, after aide prie the tenant ſhall plead, 
auterfoits execute, Th. D. J. 14. c. 8. /. 2. 


(I 30.) Aſter garniſhment.) After garniſhment in detinue, and a * 
ſeire facias awarded, the defendant ſhal plead, that the demand- 5 
ant was outlawed after the laſt continfance. 11 Ed. 4. 14. [LI 1.) 7 
D. 14. „ . De | 5 

But the garniſhee ſhall plead to the perſon of the plaintiff that he <4 
is excommunicated. 3 H. 6. 40. Th. D. I. 13. c. 12. / 3. . 

That another ought to join not named. Th. D. J. 13. c. 12. / 1. 

That the bailment was to the defendant and another not named. th 
3 H. 4 5. [7-6.) Th. D. J. 13. c. Fg 2. 

That the plaintiff is outlawed. 11 Ed. 4. 14. [11.] Th. D. J. 13. _ 
Co 12, /. 7. | 

80 2 ſhall plead, falſe Latin in the original, or other matter appa- Ky 
Tent, as amicus curiæ. 9 H. 6. 39. Th. D. J. 13. c. 12. . 5. oa 

(I 31.) After receipt.) After receipt the tenant by receipt ſhall 

| plead the perſon = the — ; as coverture. 12 Ed 4. 25» — 
D. J. 13. c. 11. 25. | | x . 
Miſnomer of hioiſelf. Th. D. J. 13. 11, F 10. 35. 38. J 14. A 


c. 17+ fe 4. 5 
, 


D _. , W 

But, he ſhall not plead a matter that happened after the receipt, 
without ſaying, after the laſt continuance, 49 Ed. 3. 21. Th. D. 
2 13. C. I 1. 7. 26. ; , x 5 5 

(I 32.) After re-ſummons, & c.] When the parol demurs for non 
age, after re-ſummons at his full age; the tenant ſhall plead non- te- 
nure.. Th. D. I. 14. c. 10. % 2. | 

80 after a pardon of outlawry, the defendant ſhall plead in abate- 
ment, in the ſame manner as before the outlawry. Th. D. J. 14. 
c. II. 1 en 


So, after a ſuperſedeas purchaſed by the friends of the defendant in 


- . chancery; 16 H. J. 13, 3. T. D. L ig. e an fog" * 


But if the ſuper/edeas was purchaſed by the defendant himſelf, it is 
an eſtoppel to him to plead to the writ, unleſs he makes a ſpecial 
entry upon the roll, ſaving at other times his exception to the writ. 
Th. D. I. 14. c. 11. . 44 16 H. J. 13:0. he Fes | 

And therefore, if after exigent awarded, the defendant appears 
gratis, and ſues a ſuperſedeas, he cannot plead to the writ for a fault 
in the addition. Semb. Dy. 88. ö. 


(I 33.) After removal of the record.] After removal of a plalnt in 
replevin out of the county, the defendant ſhall plead in B. to the per- 
ſon of the plaintiff; as, that he is his villein. Th. D. J. 14. c. 13. 
s z. 206. 15 | 

Miſnomer in a name of dignity. Th. D. J. 14. c. 13. 


(I 34.) A Plea in Abatement ſhall not be pleaded. 


(I 34.) After verdict.] But after a verdict, matter which abates 
the writ ſhall not be pleaded in abatement ; for the defendant has no 
day in court. Bend. pl. 74. Th. D. J. 14. c. 18. 5 

Tho' the verdict was taken by default. Bro. Contin. 38. | 

Tho” it be a matter that happened after the day of ni prius, and 
before the day in bank. Bro. Contin, 13. 17. | 

As after verdict, the death of one of the defendants does not hurt, 
becauſe the party had no day to plead it. R. Cro. El. 202, 4 Les. 15. 

Vide ante, (H 35.) | 
So, a releaſe after verdict before the day in bank cannot be plead- 
ed; and the defendant has no remedy but by audita querela. X. 
2 Cro. 646. | |; 125 | 

Nor marriage of the plaintiff, being a feme-/o/e, after verdict, before 
the day in bank. R. Cro. Car. 232. | | 

So, if after a verdict the plaintiff ſuggeſts, that one of the defend- 
ants died ſince the verdict, and the other defendants admit it, and 
upon this there is judgment againſt them; it will not be error, tho? 
the death was really before the verdict; for it cannot be alledged 
contrary to the record, R. Fon. 411. > 
So, in treſpaſs, &'c. where the death of one of the defendants does 
not abate the writ, if one defendant dies after iſſue joined, and a ve- 
mre and diſtringas awarded to try the iſſue, if the plaintiff ſuggeſts 
his death, and the judgment and verdict be only againſt the ſurvivor ; 
it is not error. R. Jon. 367. | 

So, if a general pardon be after a ſpecial verdi& and the continu- 

Vor. I. H | | ances 
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ances upon it and before judgment it cannot be pleaded. R. Hard, 
191. | 8 


(I 35.) Nor after demurrer.] So, it ſhall not be pleaded after de- 


murrer : as that adminiſtration is repealed, and granted to another, 
R. Med. 871. Vide ante, (I 24.) 


(I 36.) Nor the fudgment.) So, a writ does not abate 
_ —— —— before a writ of inquiry; as if the de- 
fendant dies after a writ of inquiry awarded, and before the return of 
it. RA 1 Leo. 263. 

So, if the defendant die after judgment guod computet, and account 
made up, before final judgment. 1 Leo. 263. Cont. Br. Jud. 17. 

Or, if the plaintiff die after judgment quod computet, before final 
judgment. Cont. Br. Jud. 17. | | 

matter in abatement cannot be aſſigned for error : as, if the 
defendant be called miles et baronnetus, where he is no baronet. R. 


2 Rel. 50. 


(K) What Matter muſt be pleaded in Abatement. 


W HEN a writ is only abateable, it muſt be pleaded; for if it 
cannot be pleaded, the writ does not abate. ; 

As, if the plaintiff enter into the land after verdict in an aſſiſe, 
and before the day in bank, the writ does not abate ; for it cannot be 
pleaded, R. per tot Cur. 1 Bul. 5, Cc. R. 2 Brownl. 231. X. 
Cro. El. 767. 7 I | 

So, if a woman, plaintiff in an aſſiſe, takes huſband after verdict, 
and before judgment. x Bul. 5. x Sid. 143.—for by the taking o 
the huſband the writ is only abateable. 1 Leo. 169. | 

So, if another, who ought to be joined, is omitted, it muſt be 
3 as in a quare impedit againſt the incumbent alone. 2 Cro. 

51 | 
without plea ; though it be found by the inqueſt, R. Mo. 466. R. 
Cro. El. 554. | 

So, if debt be againſt an executor upon a ſimple contract, the writ 
does not abate, unleſs it be pleaded. Cont, R. Cro. El. 121. R. 
Acc. Vaugh, 94, 95. 


a matter may be pleaded in abatement, tho' it be matter in 


bar. 1 Mod. 214. 


| (L) What need not. | 
(L 1.) As, if the Writ appears falſe by the Confeſſion of the Plain- 


tiff, or Demandant. | | 


B when a demandant or plaintiff falſiſies his writ by his o 

confeſſion, or by his own ſhewing, it abates without plea : as, in 
an aſſiſe againſt ſeveral, one pleads a releaſe from the plaintiff; if he 
acknowledges it, his writ ſhall abate, Il 2 pl. 9. Th, D. J. 16. 


c. 4. /. 6. | | 
In treſpaſs, the defendant juſtifies by a warrant for the nn! 


So, if treſpaſs be by one ex alone, the writ does not abate, 
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the plaintiff replies, that the place where, Cc. was within ſanctuary. 
And for this his writ abated; for he acknowledges the taking by 


warrant, and therefore ought to have replevin, and not treſpaſs. Th, 
| D, J. 16. C. 4+ h 11. | | N 


(L 2.) Or, by his ſhewing. | | 

So, in error to reverſe a recovery of the manor of D. if the 
plaintiff ſhews, that only a moiety was recovered, his writ abates. 
Dit. 3 Co. 1. ö. | 

If an executor ſhews, that there is another executor alive not 
named. R. 1 Rol. 176. - | 
Ik the plaintiff who lays his action in Middleſex, Thews, that the 
CN appeared to a writ directed to the ſheriff of Hamꝑſbire. R. 

ut. 34. | . f 


(L 3.) So, if it appears falſe by the Record. | 2 : 
So, if the writ appears to the court to be falſe by the record'itſelf, 


the court ex officio, or at the requeſt of the defendant, as amicus curiæ, 

ſhall abate the writ : as, if it appears to be variant from the regiſter. 

Hob. 280, 281. | | 
Or, to have falſe Latin. Hob. 281. 


(L 4.) Or, by the Evidence. 


So, if the writ appears to he falſe by the evidence, it abates with- 
out plea: as, in an aſſiſe upon a diſſeiſin to two, if by the evidence it 
appears, that one only was diſſeiſed, and not the other, the writ ſhall 
abate. Th. D. J. 16. c. 5. /. 1. R. Bend. pl. 89. 1 Ad. 3. 5. 

So, in an aſſiſe by huſband and wife, upon a diſſeiſin to the wife, 
if the diſſeiſin be found to have been made to both. Th. D. /. 16. 


& 1. | | 
80. in an aſſiſe if it be ſound, that the tenements are in another vill. 

25. D. J. 16. c. 5. /. 3. | „„ 
So, in debt upon a leaſe for years, if it appears to be a variant leaſe. 

R. Bend. pl. 223. 


(L 5.) If the Writ be abſolutely abated. 


So, if the writ be abſolutely abated ; as, if the plaintiff die after 
verdict and before judgment. 1 Bul. 5. R. Cro. Car. 509. 1 Sid. 
143. a . 
So, if one of the plaintiffs die, when the death of one abates the 
writ. | 

If a woman demandant takes huſband. 2 Brownl. 235. | 

And, upon affidavit of the death, judgment ſhall be ſtayed, upon 
motion, 1 Sid. 131. | | 

Or, it may be aſſigned for error, if judgment be entred. R. Cro. 
Car. 50g. 1 Sid. 143. | 

But, by fat. 17 Car. 2. 8. in actions perſonal, real, or mixt, the 
death of either party between verdict and judgment ſhall not be error, 
if judgment be entred in two terms after verdict. : 
And the judgment entred after the death, according to the ſtatute, 


ſhall relate in all reſpects to the life of the teſtator. R. 1 Lev. 278, 
Vide Ray. 210, | 


Hs (M) When 
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IM) When the whole Writ abates. 


WW HEN, by a plea in abatement the whole action is defeated, the 
whole writ ſhall abate ; as, if the writ be abated for default of 
form of the regiſter. Per Herle, 6 Ed. 3. 278. 8 Co. 159. 5. Th, 
10. / 2. | 

Or, the plaintiff, or defendant dies, 

Or, be miſnamed. YE, 

So, if one of the defendants die, be miſnamed, &c. 32 H. 6. 2. 2a. 

So, when it appears by the confeſſion or ſhewing of the plaintiff or 
demandant himſelf, that he has no cauſe of action for part, the whole 
writ ſhall abate; as, in a formedon; where it appears by the confeſ- 
fion of the demandant that he has no right to a third part during the 
life of F. the whole writ ſhall abate. Hob. 279. 

So, in an action upon the caſe upon ſeveral promiſes, where it ap- 
1 that one of the promiſes was before any cauſe of action. Semb. 
N 1592. ; 

_ Boy — a formedon for a moiety of a manor, if it appears by the re- 
| gs that the plaintiff has a right only to a moiety of a moiety, 
is writ abates. Sav. 86. 8 | | 

So, when the plaintiff may have other writs ſeverally for two things 
in another manner, the writ ſhall abate for the whole : as, in.an ac- 
count againſt the defendant as receiver, and the plaintiff declares 
againſt him as receiver, and for another matter as bailiff ; the writ 
ſhall abate for the whole ; for he might have ſeveral writs for the 
ſame matters, the one as receiver, the other as bailiff. R. 4 Leo. 39. 
D. 1 Sand. 285. 8 | 

But, it ſhall be aided after iſſue and verdict. R. 4 Leo. 39- 

So, if a writ of entry in nature of an aſliſe be for two acres, and it. 
appears by the ſhewing of the demandant, that he ought to have entry 
in the per, or other action for the one acre ; the writ ſhall abate for 
the whole. 11 Co. 46. a. | 


(N) When only a Part. 


UT, if the writ be for two things, and he can have no action 
| at all for one of them, the writ ſhall abate only for that parcel. 
1 Sand. 285. 11 Co. 5.6. 

As, if part be within the juriſdiction and part not; as, if part be 
frankfee, part ancient demeſne. Qu. Th. D. JI. 16. c. 10. J 4. | 

If treſpaſs be for breaking a cloſe, and taking away lambs, which 
2 are tithes, the writ abates only for them. Th, D. J. 16. c. 10. 

36. 

If executors ſue treſpaſs for breaking the teſtator's cloſe, and carry- 
ing away money in vita teſlatoris, though it does not lie for the clau- 
ſum fregit. 11 Co. 45, b. 

If detinue of charters be by huſband alone, where one of the char- 
ters concerns the inheritance of his wife, and the other his own in- 
heritance; for no action lies by the huſband alone for the charter of 
the inheritance of his wife. 11 Co. 45. 6, | 

If there be a formedon for land, and an advowſon, though it appear 
he cannot have the action for the advowſon, the writ ſtands good for 
the land. 11 Co, 45. 6, | a 

| o, 
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So, if a writ  abates by plea of matter of fact by one, it does nof 
not abate as to others. 8 Co. 159. 6. 
As, miſnomer of one defendant abates the writ only as to him, 
27 H. 8. 26. b. 8 Co. 159. b. 
So, the death of one defendant pending the writ. 27 H. 8. 26, ö. 


(O) When a Writ abateable ſhall * * good by the 
Act of the Tenant or Defendant. 


F a writ be abateable for want of a good and proper tenant, if ihe 
A tenant purchaſes pending the writ, that makes the writ good. 

D. J. 16. c. 3. / 1, 2. 
So, if a writ be brought XK” him in reverſion in the life of the 
tenant for life, who ſurrenders to him in reverſion hereby. the writ is 
good, 1 H. 6. 1. tho' he dies after the ſurrender. Th. D. J. 26; 
c. 3+ / N. f 
| 2 the tenant, who had nothing i in the land at the aay of the 
writ purchaſed, recovers againſt a ſtranger, and has execution pend» 
ing the writ. 75. D. J. 16. c. 3. J 3. 
Otherwiſe, if the tenant comes to the freehold pending the writ, 
by the act of God; as, by deſcent, &'c. Th. D. J. 16. c. 3. / 3. 7. 
Or, if he purchaſes, * the writ, jointly with another. Th, 
. 
Oc, tenant for life dies, by which the defendant i in reverſion be- 
comes tenant, Th. D. J. 16. c. 3. /. 6. 
So, if a man ſued by a falſe name of dignity puts in bail by that 
name, he ſhall afterwards be eſtopped to plead this in abatement, 
Adm. 1 Vent. 154. 
If a tenant in common ſues for a moiety of tithes, and the defend- 
ant pleads nil debet, he is eſtopped afterwards to ſay, that he has the 
tithes in common with another not named. Per Twy/den, 1 Sid. 49, 
So, if a writ be defeCtive for want of form only, it may be aided by 
the voluntary appearance of the defendant, Per Holt, C. J. 

As miſnomer ; bad, or no addition, & . Per Keeling, 1 Sid. 247. 

Want of a tote, or fifteen days between the zee and return. R. 
1 Sal. 63. 

Otherwiſe, if the appearance of the defendant be by coercion. 
Per Holt. 
So, the appearance of the Jefendint does not aid, where he takes 
notice of the defect by challenge, or demurrer, | though he e 
Over. 1 Sal. 59. ? 


(P) Writ by Journeys Accounts. 


IF a writ abates without the default of the demandant or plaintiff, 
he may have a new writ by journeys accounts, viz. Per dietas com- 
putat recenter tulit aliud breve. 6 Co. 10. b. 
As if it abates for variance, falſe Latin, or other default of form. 
6 Co. 10. 2. 2 H. 4. 21. a. 
Or for the default of the clerks, ſneriff, & c. 6 Co. 10. a. 
5 As, for non- ſummons; for that is the fault of the ſheriff 6 Ce. | 
o. a. 


So, if a writ abates for or — only of Eren: 5 
3 | 


* 
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for the demandant has a good tenant, and cannot know in wh m the 
eſtate of every parcel is. 6 Co. 10. a. FR 
Or, for non-tenure of the whole by one defendant in partition. 
R. 2 Cre. 218. | | 
- So, if a writ abates by death. 2 Brownl, 158. 
By the death of the king. Dal. 3. | | 
By the death of one of the plaintiffs or demandants. 6 Co. 10. 6. 
- Or, by the death of one of the tenants or defendants. 6 Co. 10. 6. 
Or, by the death of the tenant or defendant, when there is only 
one defendant, D. Cont. Lu. 260. Semb. Acc. 10 Ed. 3. 16. a, 
8, H. 5. 6. 4. F. N. B. 32.c. 1 Lee. 22. | ; 
Or, by the determination of the power of the plaintiff; as if there 
be an executor, till the ſon comes of age, the ſon may have the writ 
by journeys accounts. R. 1 Sal. 393. | | 
So, if the demandant has judgment by default in a formedon, which 
is reverſed in diſceit for a fault of the ſummons, the demandant 
may have a writ by journeys accountr. R. 6 Co. 10. 
$0, if a quare impedit, abates by the death of the incumbent, and 
the diſturber preſents another; the plaintiff ſhall have aſſiſe of dar- 
rein preſentment by journeys accounts for the firſt diſturbance. F. N. 
B. 32. c. 1. Brownl. 160, 
The writ by journeys accounts muſt be in the ſame court, where 
the firſt writ was. 6 Co. 10. 6. | 
Muſt be of the ſame quantity ; and, if it can, between the ſame 
parties. 6 Co. 10. b. Lut. 296, 297. | | 
And it will be a continuance of the firſt writ; for the plaintiff or 
demandant ſhall have the coſts of the firſt writ. 6 Co. 10. b. Vide 
Cale, (A 1.) 
And if the demandant pleads plene adminiſtravit, he ſhall ſay, at 
the day of the firſt writ. 6 Co. 10. b. 
If the ſtatute of limitations incurs after the firſt, before the ſe- 
cond writ, it will be no bar. R. Dal. 3. . 
The writ by journeys accounts is always alledged by way of coun- 
terplea to the voucher. 6 Co. 10. b. 3 
Or, by way of replication to ouſt the plea, which accrues upo 
matter after the date of the firſt writ. 6 Co. 10. 6. 
And, ought to put in certain the time of the abatement of the 
firſt writ, whereby the court may adjudge, the other was purchaſed 
recenter et incontinenti, viz, with all diligence. 6 Co. 11. a. 
What ſhall be a reaſonable time for the purchaſe of a new writ, 
ſhall be in the diſcretion of the juſtices. 6 Co. 11. 2. 
Fifteen days have been allowed reaſonable. 6 Co. 11. a. 
So, half a year. Semb. 6 Ed, 3. 32. ö. | : 
So, thirty days. 1 Sal. 393. | | 
And it is ſufficient, if it be freſhly purchaſed after notice of the 
death of the defendant, though it be two years after his death, 
10 Ed. 3. 16. b6, Dub. Lut. 269. 297. | | 
But, a writ by journeys accounts ſhall never be, e the firſt 
abates by the default of the plaintiff or demandant. 6 Co. 10. a. 
As, for non-tenure, or jointenancy, of the whole. 6 Co. 6,6 a. 
Becauſe the plaintiff or tenant was a knight. 6 Co. 10.)b. Th, 
D. J. 16. c. 8. / 38. R. 32 H. 6. 24. a. | 
Or, if the plaintifF be non · ſuĩted. Th, Dl, 16. c. 8. 7. 36. 


Nor, 
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Nor, . the firſt writ abates by the death of a fole plaintiff or 
demandant. 6 Co. 10, 6, 

Tho! it be in a guare impedit, in which the death is peremptory, if 
it be after the ſix months. 6 Co. 10. ö. 

As, if an adminiſtrator durante minori etate of 4. be plaintiff; 4. 
ſhall not have a writ by journeys accounts, 1 Sal. 393. 

Or, there be an executor upon condition, and then 4. upon 
breach of the condition, A. ſhall not have it. 1 Sal. 393. | 

Nor, where the firſt writ was not ſerved and returned upon re- 
cord. 6 Co. 10. b. 

Nor, where the firſt writ was neglected to be proſecuted for a 
long time before the abatement. Semb. Lut. 296. 

A judicial writ ſhall never be by journeys accounts ; for that does 
not abate for form. 6 Co. 10. a. | 

If a writ be proſecuted: by journeys accounts, this revives the ori- 
| 7 only, but not the eſſoines, or other proceedings upon it. R. 

it. 164, 


| When a Writ ſhall be amended. 
Vide in Amendment, (D 1 & c.—8.—2 C 3, 4.) 


Pleas in Abatement i in various Adtions, | 


To a writ of appeal. Vide Appeal, (G 3.) 

To an aſſiſe. Vide Aſſe, (B 12,—C a 2.) 

In dower. Vide Pleader, 2 47 

In an action againſt an executor, or adminiſtrator. Vide bur, 


(2 D 4, Sc. 12.) 
In replevin. Vide Pleader, (3 K 11.) 
To a ſcire 2 upon a judgment. Vi ide Pleader, (3L 11.) 
By a vouchee. Vide Voucher, (F 1.) 
In waſte. Vide Pleader, (3 0 10.) 


Abatement by Legatees. 
Vide Chancery, (3 Y 18, 19.) 


ABBOT. | 
Vide in Ecclefiaflical Perſons, (B 2, &c.) 


ABETTOR. 
 Pide in Juſtices, (T 1, &c.) 


ABEYANCE. 


(4) When Land ſhall be in Abeyance. 


(A 1. ) The Fee and Freehold. 


WIEN the fee or freehold of the land is not veſted in any one» 
but ſtands ſolely in conſideration of law, it is ſaid to be in 

abeyance, or in nubibus, Co. Lit. 342. ö. 

As, if the parſon of the church die, the fee of the glebe or rec-. 


tory, and alſo the n is in abeyance. Co. Git * b. | 
| Hyg. : 80, 
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80, when a biſhop, abbot, dean, archdeacon, or prebendary dies, 
Co. Lit. 342. b. Hob. 338. | 
Or, any other ſole corporation, preſentative, elective, or donative. 
Co. Lit. 342. 5. Vide Hob. 338. | 
So, if by act of parliament the queen-1enounces an eſtate, and 

by the ſame act, it is not veſted in any other perſon, it remains in 
abeyance ; per Dyer: but per Weſt, the fee remains in the queen. 
R. Dal. 42. | | | | 


(A 2.) The Fee. 


So, when a parſon or vicar is admitted, inſtituted, and inducted 
to a church, the fee-ſimple is not in him, but in abeyance. Co. 
Lit. 341. a. 342. | | 

So, if a leaſe be to A. for life, remainder to the right heirs of B. 
the fee is in abeyance till the death of B. Co. Lit. 342. 6. 


(A 3.) The Freehold, 


So, if tenant pur autur vie dies, the freehold is in abeyance till 
an occupant enters. Co, Lit. 342. 5. [Vide Eftates F.] 
But a freehold ſhall not be in abeyance, except in the caſe of a 
parſon, &c. who dies. D. 2 Rel. 502. Hab. 388. Dav. 34. a. 
Or, in the caſe of a remainder after an eſtate of freehold. Hob. 
8. 
* the law does not admit eſtates to be in abeyance, except in 
caſcs of neceſſity. Hob. 338. 2 Rol. 506. 
And therefore, the Hat. 27 H., 10. does not execute uſes in 
abeyance. 2 Kol. 335. ö | Men | 
And a freehold cannot be in abeyance by the act of the party; 
for if a man makes a leale for years, remainder to the right heirs of 
A. who ts alive, the remainder is void. Hob. 152, | 
lt the habendum in a leaſe for lives, is from the day of the date, 
the leaſe is void, for it is a freehold ro commence in futuro. Lenn 
y. Fearnſide, H. 21 G. 2 Will, 176. ] 
[Where a releaſe was void as a common law conveyance, it being 
to convey a freehold to. commence in futuro; the court were of opi- 
nion that it ſhould have the effect and operation of a covenant ta 
ſtand ſeiſed to uſes. Wilkinſon v. Tranmer, C. P. T. 30 & 31 Geo. 2. 
2 Wilſ. 35. — Fide Cowp. p. 601.) | 
[The words “ from the day of the date,” may mean either in- 
cluſive or excluſive, according to the context and ſubject matter; 
and the court will conſtrue them ſo as to Mectuate, and not deſtroy 
the deeds of the parties. Pugh v. Leeds, B. R. M. 18 Geo. 3. 
Cowp. 714.) 3-0 6 | 
But if in the leaſe there is a power to leſſor's attorney to take poſ- 
ſeſſion and deliver ſen, which is accordingly done, it is good, for 
till ſeiſin delivered, the freehold ſhall be conſidered as ſtill continuing 
in the leſſor. Freeman v. Weſt, T. 3 G. 3. 2 Will, 165.] 


ASILTT:Y., 


Ability to purchaſe. Vids in Capacity, (A 1, 2.—B 1, Kc.) 
—— to grant. Vide in Capacity, (C.—D. I, & c.) Grant. ; 
. 
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- Ability to ſue, and be ſued. Vide Action, (B, &c.— C1, &c.) 

—— to deviſe and take by deviſe, Vide Deviſe, (G,—H 1, 
&c —].—E.) K « & 

to marry. Vide Baron and Feme, (B 2, &c.) 


ABJURATION.. 


(A) Abjuration, what. 


ABJURAT ION is an oath which a man or woman take, when 
they have committed felony, and fly to the church or church- 
yard for ſafeguard of their lives, chooſing exile rather than to be 

tried for the felony, Stamf. P. C 116. 6b. (a). med ed ; 


. 


(B) The Original of it. 25 
ABJURATION was the law of St. Edward. St. P. C. 
116. 5 


(C 1.) In what Offences it ſhall be. 


T* coroner ſhall take the abjuration of him who acknowledges 
a felony in the ſame or another county. By the fat, 22 H. 8. 

14. and 32 H. 8. 12. H. P. C. 172. 

And ſuch abjuration is not traverſable. H. P. C. 171. 

A man cannot abjure in high treaſon; for the coroner cannot take 
his confeſſion. St. P. C. 116. 3. BY | 

Nor in petit treaſon. St. P. C. 116. b. 117. a. a 

Tho' the coroner has a commiſſion from the king to do it. S:. 
P. C. 116, 6, Sm pan ts 

Nor can he abjure for felony, if the coroner has information that 
he is charged with high or petit treaſon, &. P. C. 116.4 

Nor can he abjure, when he is condemned for the robbery of a 
church, St. P. C. 117.4, ; 

Or, if he eſcapes in his paſſage to execution after a judgment for 
felony. St. P. C. 117. a. | 

[Nor can a man abjure for petty larceny, for the judgment is not 
to ſuffer death. Finch. 389.] 5 | 

Nor when he returns, after baniſhment upon abjuration. St. 
i | ES, 

And, he ought to pray the coroner, before the jury are charged ; 
for aſterwards, when the jury come back ready to give their verdict, 
it is too late. R. 2 H. J. 3. a. | 

And, in theſe caſes, if the coroner takes the abjuration, he ſhall 
be amerced. St. P. C. 117. a. 8 


(a) A perſon accuſed of any crime (except high treaſon, petty treaſon, and facrilege) 
for which lite or member was to be loſt, might, beſore he wag attainted, have fled to any 
church or churchyard, and within forty days after, gone in ſackcloth and confeſſed him- 
ſelf guilty betore the coroner, and declared all the particular circumſtances of the offence ; 
and then abjured the realm, that is, taken the oath of abjuration, which was to depart 
the realm for ever, at the time and place appointed, never to return without leave of the 
king, going the direct way thither with all convenient ſpeed with a croſs in his hand, 
ſtaying there but one flood and ebb, if he could have a paſſage, and, till he could ſo paſs, 
pong every day into the ſea up to his knees, to try if he could paſs over, and if he could 
not paſs within forty days, then to put himſelf again into the church as a felon. BY. Com. 
vol. 4 332+ Finch's Law 388, 3009. | ; 

And 7 
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And, the perſon who abjures may be hanged ; for the abjuration 


is void. St. P. C. 117. a. 
Vide Fuſtices, (S 11.) 


| (C 2.) Conſequences of Abjuration. 

[AI the lands which the fclon had at the time of the felony com- 
mitted, or at any time aſter, eſcheated to the lords of the fees, and 
therefore the time was particularly ſet down in his confeſſion ; and 
all the goods and chattels which he had at the time of his attainder 
were forfeited to the king, for which reafon alſo the time of the 


attainder was particularly expreſſed. 3 fl. 217.) TH 
His blood was alſo corrupted, and all other incidents ſollowed, 


as in cafe of conviction by indictment. Bid. 
[But his life was faved, unleſs he returned without the king's 


leave. id.) | 

(If, during the forty days privilege, or in his road to the ſea fide, 
he was apprehended and arraigned in any court for the ſame felony, 
he might plead the privilege of ſanctuary, and had a right to be re- 


manded if taken out againſt his will. BI. Com. vol. 4. 383.] 


(D) Sanctuary, when allowed. 


QUACTUARNT was 2 privilege granted by the king for the 
ſafeguard of the life of an offender. St. P. C. 108. a. 

And commenced, and had its force by the grant of the king only, 
and not of the pope, who had no intereſt in it, but to conſecrate the 
place. St. P. C. 110. b. R. 1 H. 7. 25.6. . 

And therefore, cannot be claimed by preſcription only, without 
allowance in Eyre within time of memory. Kel. 190, 

Nor, by the grant of the pope without the grant of the king. 
Kel. 190. 1 H. 7. 26. a. 

Nor, by the grant of the king and pope before time of memory, 
A within time of memory, and allowance in Eyre. R. 
1 H. 7. 26. a. | 

[By flat. 1 Fac. 1. c. 25.5 34. ſo much of all ſtatutes as con- 
cerneth abjured perſons and ſanctuaries, or ordering or governing 
of perſons abjured, or in ſanAuaries made before the 35th of queen 
Eliz. are repealed and made void.-By this ſtatute the ancient com- 
mon law concerning abjuration for felony was revived. 3 ft, 115.] 

[But by fat. 21 Fac. 1. c. 28. f 7. no ſanctuary or privilege of 
ſanctuary ſhall be hereafter admitted or allowed in any caſe.) 

[Conſequently abjuration is alſo taken away. 2 Inf. 628. But 
this muſt be confined to ſuch abjuration as had ſanctuary for its 
foundation, abjuration ariſing on the ſtatutes made againſt papiſts 
being quite of a _— nature.] . | | 


ABRIDGEMENT. 
(A) Abridgement of a Plaint, or Demand. 


(A 1.) When it may be. 


* all caſes where the writ is general, if the tenant plead non- 
tenure, jointenancy, c. in abatement of part of the * 
15 SIN 
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the demandant may abridge his demand to the reſidue; for the writ 
remains good for the reſidue. Bro. Abridgment 12. wa 
As, in an aſſiſe de libero tenemento, if in his plaint he makes title 
to twenty acres, and the tenant pleads non-tenure to five acres, he 
may abridge his plaint to fifteen acres. 3 Lev. 68. 4 | 
So, in dower; for the writ is general de libero tenemento W. her 
huſband. 3 Lev. 68. | | | 
So, in ward of body and land. Th, D. J. 8. c. 28. f. 10. 
So, in per que ſervitia. Th. D. J. 8. c. 28. /. 20. 
So, in an attainr, the plaintiff may abridge the falſe oath, Per 
Forteſcue, 34 H. 6. 33. Th. D. I. 8. c. 28. . 20. 4 
3o, in waſte, for iaking down a copper, and other waſtes com- 
mitted in houſes, he may abridge for the taking down of the copper. 
Dy. 272. 5. : + 
Ay if the plaint or demand be of land and rent, he may abridge 
for all the rent. Th. D. J. 8. c. 28. /. 5. 
If it be of divers manors, he may abridge for all, one manor, 
21 Ed. 4. 28. [24-) Th. D. J. 8. c. 28. J 18. l 
If it be of a third part of a manor, and a carue of land, he may 
abridge it for the third part of the manor. 40 A/. pl. 3. Th. D. I. 8. 
c. 28. /. 12. | 
Or, a moiety of a manor. Th. D. J. 8. c. 28. /. 21. 
So, if it be of a meſſuage, and four acres of land, he may abridge 
it for all the meſſuage. R. Dy. 61. 5. | 7 
If it be of a moiety of ten acres, he may abridge to a moiety o 
five acres, R. Kel. 116. 5. & | | 2 N 
And now, by the fat. 21 H. 8. 3. to prevent delays occaſioned 
by pleas in bar to moieties or parts of lands, in which caſe the de- 
mandant could not abridge his plaint, it is enacted, chat in aſſiſe the 
plaintiff may abridge his plaint of any parts, to which any bar is 
pleaded, as he might in caſe the bar had been pleaded to any cer- 
tainty of acres in the plaint. 


(A 2.) When not. 


But a man cannot abridge his plaint or demand, when it is of an 
intire thing named in the writ ; as, of a manor, Th. D. J. 8. c. 28. 
J. 15. 18. Kel. 116. ö. | 

Nor, of the moiety, or third part of a manor, till fat, 21 H. 8. 3. 
Semb.. Th. D. J. 8. c. 28. /. 18. 1 : 

So, if the plaint be of forty ſhillings rent, he cannot abridge to 
twenty ſhillings ; for the rent is intire, Dy. 65.6, | 
| So, a man cannot abridge his plaint or demand, as to the whole, 
in one vi named in the writ. Th, D. J. 8. c. 28. / 3. 7. 21 Ed. i. 
24. a. 3 Lev. 68. J | 

As, in aſſiſe for lands in two vills, he cannot abridge his demand 
for the whole in one of them. 21 Ed. 4. 24. 4. For the jurors come 
the firſt day out of both the vills. Fitz. Plaint, 7. 19. 

So, a man cannot abridge his demand, if he thereby falſifies his 
writ 3 as, if waſte be in domibus et beſcis, he cannot abridge the aſ- 
ſignment of all the waſte in the houſes, Dy. 272. ö. 

Yet in dower, the demandant may abridge her demand of all the 
land in one of the vills. R. 21 Ed. 4. 24. a, for, in dower, the jury 
go not come the firſt day. Fitz, Plaint, 7. 8 
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80; a man cannot change his demand: as in dower, if the demand 
be of the third part of a manor, after a view the demandant cannot 
make her demand of two carues of land. Th. D. J. 8. c. 28. J 2. 
90, a man cannot abridge his demand in a formedon or other writ, 
where the parcels are particularly demanded in the writ. 3 Lev, 68, 
A man may abridge his plaint or demand, after an imparlance. 


32 , ph. 5. 
And after a view. Th. D. J. 8. c. 28. J. 2. 
And, after the inqueſt charged, and before verdict. 33 H. 6. 18. 


So, at any time before verdict. 
Or, at any time before judgment. Ke. 116. Semb. Dy. 88. a, 
Bat, after judgment he cannot abridge his plaint, tho' error be 


brought. 2 Brownl, 23). 


ABSENTS. 
Vide Parliament, (D 20.) 


ABSOLUTION. 
Vide Excommengement, (C.) 


ACCEDEAS AD CURIAM. 
Vide in Pleader (3 K 9.) 


ACCEPTANCE 


Acceptance of Adminiſtration, Vide Abatement (H 45.) 

of a Bill of Exchange. Vide Merchant, (F 6, &c.) 
——— — of a Dignity, Vide Abatement, (H 44.)—Eſzliſe, (N 6.) 
olf an Eſtate. Vide Eftoppel, (A 3.) 85 
of an Office. Vide Officer, (K 5.) 

- of Rent. Vide Condition, (P) 


ACCEPTOR | 
Acceptor of a Bill of Exchange. Vide Merchant, (F 13, 14.) 


ACCESSORY, 
Vide in _ Fuflices, (T 1. &c.) 


ACCIDENT. | 
(Vide Chancery, (Z,—4 D 10,4 H 4.—4 O 3)—Phader, (3 M 31.) 


ACCOMP T(a). 
(A 1.) When it lies. 


AN action of account lies only againſt a man as guardian, bailif, 
or receiver. Co, Lit. 172.4. 2 Inft. 379. 1 Rol. 117. l. 43. 

Dan. 220. | 
If 


(a) At common law, before either the ſtatute of Marlebridge of Weſtminſter the ſecond, 
there were two methods of procceding againſt an accountant. One by which the party to 
whom he was accountable might, by the conſent of the accountant, either take the 3 
count himſelf, or aſſign an auditor or auditors to take it, and then have bis action of och 


of } 


ACCOMPT. | ”> 


If a man be accountable to another, he before any ſuit may take 
the account by himſelf, and afterwards maintain debt againſt him for 
the arrearages of the account, Ae 


Or, may have an action upon the caſe, and declare upon an igſemul 


computaſſet. | 
So, he may aſſign an auditor for taking his account, and afterwards 


have debt for the arrearages upon the account before ſuch auditor, 
LAND. | 1 ena nÞ 
Such an auditor pro hac vice may be aſſigned by parol. Per two J. 
1 Leo. 219. | 5 
But, an auditor aſſigned generally for all his bailiffs or receivers, 
muſt be by deed. R. 1 Leo. 219. 
The auditor aſſigned may take the account, make allowances, and 
aſſeſs the arrearages. 1 Leo. 219. 5 6x $3 
And every thing, that he does lawfully, binds his maſter, ' 1 Les. 
219. e 
But, an auditor pro hac vice cannot do ſo in any other caſe. 1 Les. 
219. 1 e e 
So, an auditor cannot bind his maſter by unlawful allowances. 
1 Leo. 219. | | 
And his determination upon the whole account, is as a judgment, 
and ought to be certain, R. 1 Les. 219. 


— 


— 


wi 


for the arrearages, or in more modern times an action on the caſe on infamul computaſſent as 
mentioned in the text. Or he might in the firſt inſtance have a writ of account, on which 
after judgment, quod computet, auditors were aſſigned by the court, and final judgment 
pronounced on their report, followed by execution. | 

The firſt part of the fat. Wt. 2. c. 11. relates to the firſt of theſe modes, and where 
euditors are aſſigned by the maſter, and the accountant is found in arrears before them, in · 
troduces a more ſummary remedy than that of an action as at common law, for it orders 
that their bodies ſhould be arreſted, and by the teſtimony of the auditors ſhall be ſent to 
the next gaolof the king in thoſe parts, and ſhall be received by the ſheriff or gaoler and 


impriſoned in irons under ſafe cuſtody living at their own coſts till they ſhall have ſatisfied 


their maſter fully of the arrears;** by ordering that their bodies ſhall be arreſted, it ſeems 


to give a power of detention of the body, immediately on his being found in arrears: Lord 


Cote, 2 Infl. 480. ſays, a. power of commitment: however what follows, that by the 
t eſimony of the auditors they ſhall he ſent to gaol,” ſeems to imply that the power of com- 
mitment is not dire&y given, but that they ought to certify to the chancery that the ac. 
countant is in arrears and on that certificate a zurit ſhould ifſue for the commitment; and 
in confirmation of what is here ſuggeſted, there is a writ in the Regiſter 137. 4. directed to 
the keeper of the gaol, reciting the ſtatute, and that it is ſuggeſted by the plaintiff that the 
accountant had been found in arrears before auditors appointed in conſequence of the ſta- 
tute, and ordering the gaoler to receive him into his cuſtody—By the following clanſe in 
the ſame part of the ſtatute, if the accountant be aggrieved by the auditors, he may have a 


writ called ex parte talis which is in nature of a commiſſion to the barons of the exche- _ 


quer; but of the nature of this writ more will be ſaid (E 14.) However this ſummary 


remedy does not apply to the caſe where the maſter himſelf takes the account, or where 


be affigns but one auditor, ſor the act uſes auditors in the plural number; nor in the caſe 
of auditors does it take away the common law remedy by action. a J. 380. Neither 
does this act in any of its branches extend to guardian in ſocage. id. 

In the writ of account, the proceſs by the common law was ſummons, attachment, and 
diſtreſs infinite; the ſtatute of Marlebridge, c. 23. gave attachment by the body, if the 
bailiff had no lands by which he might be diſtrained ; and the latter branch of the ſtatute 
Weſtminſter 2. c. 11. gave proceſs of outlawry : but tho! attachment by the body given b 
Marlebridge extends to guardian in ſocage, yet the outlawry by Ft. 2. does not. 2 Inft, 
1 ö 


44. 
On the ſtatute of Marlebridge a writ ef monſtravit is formed, as appears in the Regiſter 


136. 6. but the proceſs given by that ſtatute is not confined to that writ but extends to 
the writ at common law,——It was thought proper toſay thus much, becauſe the books in 
general do not ſeem to diſtinguiſh with ſufficient accuracy between the ditferent remedies 
alluded to by the ſtatute of Mt. 2. | 

| | And 


z 
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And therefore, if an acconnt be againſt any one as ſeryant or ap- 
prentice, it is not good, 2 Inf. 379. | 

Or, as a comptroller, ſurveyor, meſſenger, &'c. 2 Infl. 379. F. 
N. B. 119. C. Co. Litt. 172.9. | 

Yet the king may alledge generally, that the defendant ad compo?” 
domino regi tenet', 2 Rol. 161. O. 11 G. 90. a. E. of Devon, 

So, account lies for the king, for taking any goods of the king 
11 Co. 90. a, 1 Rel. 161, J. 10. Vide Dett, (G 1.) c 

Tho they are taken by one by colour of his office. R. 11 Co. go. B. 
Cro. El. 545. N 

Tho' they come to the king by deviſe, and never were in his poſ- 
ſeſſion; for the law creates a privity. 2 Rol. 161. J. 17. 11 Co, 


” Ta | 
Tho; they are taken wrongfully ; for the law will not put the king 
to his action of treſpaſs. 2 Rol. 161. J. 12. | 
As, if A. enters upon the king's land wrongfully, and takes the 
profits. 2 Rol. 161. J. 12. 
But, if money is paid to A. which he does not know to be the 
king's money, A. ſhall not be accountable for it. Cro. El. 545. 


(A 2.) Againſt la Guardian. 


Accompt lies for the heir at the age of fourteen years againſt his 
guardian in ſocage. Co. Lit. 89. a. | | 
And if the heir die before fourteen, his executor ſhall have accompt 
againſt the guardian preſently. 2 If. 404. DH 

So, it lies againſt the parent of an infant, who receives the profits 
of his land. F. N. B. 117. B. . 

So, againſt him who enters as guardian in chivalry, where the te- 
nure was only in ſccage. 2 Rol. 117. J. 50. | 

So, it lies 2gainit a ſtranger, as guardian, who enters and receives 
the profits of the land of an infant during his non-age. F. N. B. 
118. B. Co. Lit. 89. a. b. Cre. Car. 229. Reg. 136. b. (a). 

A guardian ſhall not be charged as receiver; for a receiver ſhall 
not be allowed his expences, as a guardian ſhall. Co, Lit. 172. a. 
1 Rol. 119. J. 45. 6 

So, an occupier of a copyhold ſhall not be charged as guardian. 
Cro. Car. 229. | | 


f (A 3.) Againſt a Bailiff, 


Accompt lies againſt one as bailiff, who receives for another un- 
certain profits; as, where a man appoints another his bailiff to col- 
let the rents of his manor. 1 Ro. 118. J. 40. . 

Or, to be bailiff of his hundred. 1 Ro/. 119. J. 2. F. N. B. 118. E. 

Or, of his court. F. N. B. 118. E. | 

Or, to be bailiff of his park, piſchary, &'c. and he ſhall account for 
the deer, fiſnes, c. and other profits of the ſoil. R. 10 H. 7. 6. 


20. | 
So, if a guardian receives the profits of the eſlate of an infant after 


(a) The writin the Regiſter againſt the guardian recites the ſtatute of Marlebridge, e. 27. 
his 


But that ſtatute is only in affirmance of the common law, 2 Ut. 135. 


his age of fourteen years, be ſhall be charged 2s bailiff. F. N. B. 
118. B. 2 Ii. 380. R. 2 Cros 219. Co. Lit. go. a. | 


So, if a man of his own head receives the profits of my ad. © 


N. B. 117. 4. PL | / | 
So, if a man by the appointment of the king, or his own head, re- 
ceives the profits of the land of a lunatic, he is accountable to the 
lunatic as bailiff. 4 Co. 127. 6. | 
So if a man delivers goods to A. to ſell, which he ſells, 1 Rol. 
I 18, J. 35 . : | ; | | 
And, if the bailee ſells nothing; yet he may be charged. 1 Rel. 
119. J. 25. bt | 
So, if a bailment be to deliver to another; before the delivery the 
bailor may charge him in account. 2 Les. 31. | 
$0, if a man be a bailiff by his office, he may be charged in accompt 


as bailiff, tho' he be appointed to collect certain rents: as, if a man 


preſcribes to have a bailiff to collect fee-farm rents, iſſues, and amer- 
ciaments, tho? they are certain, 1 Rel. 118. J. 50. 

But, generally, a man who receives a certainty cannot be charged 
as a bailiff; as, if a man be appointed to receive the rents of a 
manor, which is in leaſe at a certain rent. R. 1 Rel. 119. J. 5. 
Dan. 215. | | 

Or, to receive all my rents; for rent is certain. 1 No. 118. J. 45. 


. 1, 40. | 


a ſurveyor of a manor ſhall not be charged as bailiff, where 


there is another bailiff. 1 Rol. 119. J. 20. 
So, a receiver ſhall not be charged as bailiff. 1 Rol. 119. J. 1 
Nor, a bailiff as receiver; for a bailiff ſhall be allowed his expences, 

a receiver not. Co. Lit. 172. a. 1 Rol. 119. J. 45. | | 
But, he may be charged as bailiff and receiver of ſeveral 


in the ſame action. 1 Kol. 119. J. 15. F. N. B. 116. P. 2 


Ent. 75. i 
(A 4.) Againſt the Receiver. 


Accompt lies againſt one as receiver, who is appointed to receive 
_ rents, or debts of another. F. N. B. 116. P. 1 Kal. 116. 
» 26, ; | 
So, if he receives them without direction. F. N. B. 116. Q. 
1 Rol. 119. J. 40. 3 Leo. 24. | | 
| So, if they are delivered to him for a ſpecial purpoſe, and he does 
not perform it; as, if 4. receives money to be delivered to B. and 
he does not deliver it. F. N. B. 116. 2, 1 Kol. 116. J. 14, 22. 
Or, to be re-delivered, if he does not make an aſſurance of certain 
wad, uu he does not make the aſſurance. F. N. B. 118. G. 1 Rd. 
1 £30. - .. | | 
2 delivered to B. for my uſe and he gives them to B. 1 Ra. 
116. J. 17. 55 | 
Or, for the relief of B. for that is to his uſe, Dan. 216. pl. 16. 
Lut. 48. R. Cro. El. 32, | 
Or, to buy goods, c. 3 Leo. 38. t | | 
So, if a man employs A. to receive money of B. and he emplo 
him to borrow it of C. and A. borrows it accordingly, for which . 


gives his bond to C. yet account lies by the employer againſt 4. upon 


the receipt by the hand of B, R, Ho 


306. 1 Kol. 119. |, 50. . 
Et. 6. Mo. 802. ; LEY 
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So, if a receiver appoint a deputy, account lies by him againſt his 
deputy. 1 Rol. 118. J. 20. 

So, account lies by a ſheriff againſt his deputy. 1 Rol. 118. J. 25. 

So, if a man be bound by a bond to make accompt, account lies 


againſt him. 
Or, if a man by obligation acknowledges, that he has received 


money ad computandum. 1 Rol. 116. J. 20. 

Or, has money of A. in his hands. 1 Rol. 116. J. 27. 

So, if a man acknowledges the receipt of money, and covenants to 
make accompt thereof, account lies though the party may have cove- 
nant, R. 1 Rol. 116. J. 45. 
So, if a man devifes land to be ſold for the payment of legacies 
out of the money raiſed by the ſale, account lies by the legatees after 
the ſale againſt the executors who fold. 1 Rol. 116. J. 35. Dy. 
15 1. l. 152. a. Vide Dy. 264. 6. 

If the receipt be from the plaintiff himſelf, he ought to deelare againſt 


the defendant as his receiver. 
So, if the receipt be by the wife of the plaintiff; for that is from 


the plaintiff himſelf. 1 Rel. 120. J. 17. Cont. I. 27. 

Or, by the plaintiff's monk. 1 Rol. 120. J. 20. Cont. I. 29. 

Or, by the wife, or monk of the defendant.; for that is a receipt 
from the defendant himſelf. F. N. B. 118. F. Cont. 1 Rol. 120, 
J. 15. 25. 7 

But, 2 the receipt be by the hand of a ſtranger, the plaintiff muſt 
declare of a receipt by the hands of ſuch a one. 1 Rol. 120. J. 40. 
F. N. B. 118. F. | 

So, if the receipt be by the hands of the wife, or monk of a ſtran- 
ger, he ought to declare of a receipt by the hands' of ſuch wife, or 
monk. 1 Rol. 120. J. 31. K. 

And, he cannot declare of a receipt by the plaintiff, and a ſtranger; 
for that requires two iſſues. 1 Rel. 120. J. 35. 

But, of a receipt by two ſtrangers, he may. 1 Rol. 120. J. 33. 

If the plaintiff declares againſt the defendant, of a receipt by his 
own hands, he may wage his law. 2 Saund. 65. 

| Otherwiſe, if he declares of a receipt by another Tm Co. Lit. 


295. a, 2 Saund. 66, 


(B) For whom it lies, 


A Tenant in common may have accompt againſt his companion, 
who takes all the profits of the land. F. N. B. 117. D. 118. J. 
Dan. 217, 219. 

[He cannot maintain ſuch an action at common law againſt another 
tenant in common as his bailiff, unleſs that other was appointed bai- 
If: but under the fat. 4 & 5 Ann. c. 16. he may, Whebler v. Horne, 
C. P. T. 13 & 14 Geo, 2. Willes, 208.] 

[In ſuch an action on the ſtatute the plaintiff muſt ſtate in his de- 
Claration that he and the defendant are tenants in common, and that 
the defendant has received more than his ſhare, &c. Tbid.} 

So may a jointenant, if the profits are taken for the common bene- 
fit of bo 1 Rol. 117. J. 25. Dan. 217. 

Otherwiie, if a jointenant takes all the profits for Ws: own uſe, 


Rot. * O. 
1 Rol. 117. J 55 But 
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But now, by the fat, 4 & 5, Ann. c. 16. account may be brought 
by one jointenant, or tenant in common, his executor or adminiſtra- 
tor, againſt the other, as bailiff, for receiving more than comes to his 
proportion; and againſt the executor; or adminiſtrator of ſuch jointe- 
nant, or tenant in common. | Gs 
But, not as receiver. Per C. B. M. 4 G. 1: inter Walker and Ho- 
liday, (reported Comyns's Reports, 272.) | 
And therefore, the defendant cannot wage his law. R. 2 Med. 
Ca 303- | | 

Bat * common law account did not lie by an executor or admi- 
niſtrator for want of privity. Co. Lit. 89. ö. 2 Inſt. 404. Vide pat. 
Bae now, by the fat. . 2. 13 Ed. 1. 23. an executor may have 
account. Vide Vid. Ent. 76. | | 

So, by the fat. 25 Ed. 3. 5. the executor of an executor, 
And by the fat, 31 Ed. 3. 11. an adminiſtrator may maintain it. 
Vid. Vid. Ent. 75. | | 5 
The executor or adminiſtrator of an heir who dies before fourteen, 
ſhall have account preſently againſt the guardian in ſocage. 2 Ju. 404. 

And at common law, per legem mercatoriam, it lay for the executor 
of a merchant. ' 2 inſt. 404. F. N. B. 117. E. Vid. Ent. 75. 

So, account lies for an abbot, maſter of an hoſpital, &c, againſt a 
receiver in the time of their predeceſiot., F. N. B. 117. F. 2 Inft. 
©, | „„ 
For a churchwarden againſt his predeceſſor. Dan. 219. 

So, account lies for the king, againſt him, who takes the goods of 
the king. 11 Co, 90. 2 Rel. 161. J. 10. Vide ante, (A 1.) 


(C) Againſt whom it lies. 
A N aQtion of account lies againſt a feme ſole, as bailiff or receiver. 
F. N. B. 118. D. 1 Kol. 117.1. 12. 18. Dan. 217. | 
So, it lies againſt a prieſt, or chaplain. F. N. B. 118. D. 1 Rel, 


117. J 17, | | 
80, 'q lies againſt an abbot for a receipt when he was a monk. 1 Rol. 
ni E20. 
But by the rule in the Regiſter, accompt does not lie againſt an 
executor, or infant. Reg. 135. a. Vide pH. (D). Vide F. N. B. 
118. D. 1 Kol. 119. l. 10. | 

| Nor, againſt a wife or chaplain. Reg. 135. 4. 


| D) When it does not lie. 
BYT account does not lie where there is a want of privity : and 
therefore, if A. receives all the debts of the teflator without 
ay, the executor ſhall not have account againſt him. 1 Rol. 
17. J. 35. ES 
Bo, if the bailiff or receiver of 4. makes a deputy, A. ſhall not 


have account againſt him. F, N. B. 119. B. 

So, if A. acts as a guardian, and employs B. to receive the profits 
and rents of the infant for àim, tho' he be not guardian of right, yet 
the infant ſhall not have account againſt B. who was only a ſervant to 


þ qr there is no privity between him and the infant. Dub. 1 Rol. 
17. &. 16. T. s 
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If I give money to A. to deliver to B. far my uſe, and A. gives it 
to B. account does not lie — B. for he was not privy to the uſe. 
1 Rol. 118. J. 5. 

If one executor takes the whole eſtate of the teſtator, account does 
not lie againſt him by the other; for one may take and diſpoſe of 
the whole, and there is no privity of receipt between them. 1 Rol. 


117. J. 35. 118. J. 10. 
If a diſſeiſor appoints A. the receiver of his rents, account does not 


lie againſt A. by the diſſeiſee. R. 3 Leo. 24. 

If adminiſtration be granted during the minority of an executor, 
he ſhall not have account againſt the adminiſtrator at his full age, R. 
1 And. 34. | 

If a —_ deviſes his term to the executor for life, and aſterwards 
to B. and the executor of the executor takes the profits, B. ſhall not 
have account. R. Dy. 277. 6. 

So, account did not lie againſt an executor for want of privity. Ce. 
Lit. go. b. F. N. B. 117. E. 

But now, by the fat. 4 & 5 Ann. 16. account lies againſt the exe- 
cutors or adminiſtrators of every guardian, bailiff or receiver. 

And by the common law, the king by his prerogative may have 
account againſt an executor. | 2 Rol. 161. J. 45. 11 Co. go. a. 
Godb. 291. 

Or, againſt a receiver of the king s money by any perſon, though 
there is a want of privity. R. 4 Leo. 32. 11 Co. 90. a. 2 Kol. 
161. J. 15. 20. Vide in Dett, (G 1.) | 

So, againſt the heir of an accountant, 2 Rol. 162. J. 5. 

Or if there is no heir or executor againſt the terre-tenants. 2 Rol. 
162. Q; Vide in Dett, (G 6.) 

So, account does nat lie againſt an infant; for he has not Iifere- 
tion. Co. Lit. 172. 4. F. N. B. 118, D. 1 Rol. 117. I. 10. Dan, 


217. 
Nor againſt a man for a receipt, whilſt he was an infant. 1 Kol. 


117. . | 
3 3 does not lie for a direct wrong; as ſor waſte com- 
mitted by tenant by elegit. 1 Rol. 116. J. 42. 

Or, if a leſſee waſtes the goods demiſed. 1 Rol. 116. J. 39. 
S38o, it lies not againſt a diſſeiſor or other wrong-doer. Dan. 218. 


3 Leo. 24. 
Nor, againſt him who takes tithes by wrong after ſeverance. Dan, 


218. K. 3 Teo. 24. 
Nor, againſt A. who enters and takes the profits of land upon 
pretence of a deviſe, if the will be afterwards avoided, K. 3 Le, 


2 / 


But the king by his prerogative may have account for a thing done 
by wrong. 2 Rel. 161. J. 12. 119. Vide ante, (A 1.) 

So, account does not lie, where a man claims the property. 

So, it docs not lie, where a man has only a bare cuſtody, as, 3 


ſhepherd. 


accu . 
(E) The Proceeding in Accompt. 
(E 1.) Proceſs. | 


HY the common law, the proceſs in accompt was ſummons, at- 
B tachment, and diſtreſs infinite. 2 %. 380. 1 Broꝛunl. 24. 

But by the fat. of Marlebridge, 52 H. 3. 23. /i ballivi qui compotum 

vum reddere tenentur ſe ſubſtraxerint, et tenementa non habuerint, per que 


eiflrings poſſunt, per corpora attachientur, &c. Reg. 136. 5. 2 Inf, 


143. 
y therefore, if ſuch bailiff hath not any lands for his own life, 
or to which he is entitled as tenant by the curteſy, the plaintiff may 
have a mon/travit de compoto upon this ſtatute, 2 IH. 143. F. N. B. 
117 H. 
And this writ lies againſt a receiver. 2 IA. 144. And againſt 
guardian in focage. Ibid. | 
But it lies not, if the accomptant has any lands, tho? not to the 
value of the account. 2 ff. 144. | | 
Nor, if he be ſeiſed in right of his wife, if ſhe has iſſue whereby the 
huſband may be entitled by the curteſy. Bid. 
Nor does it lie without an affidavit in Chancery. Bid. 
And if it be awarded upon a falſe ſuggeſtion, a writ ſhall go ad li- 
berand” arreflat', Reg. 137. a. 
So, eſſoin lies in account, where an attachment may be returned. 
1 Brawnl. 24, 25. | | 
So, by the fat. V. 2. 13 Ed. 1. c. 11. proceſs of outlawry is 
given in account. 2 Inſt. 381. „ 
Zut this does not extend to account againſt a guardian. 2 I.. 
380, Co. Lit. 89. a. | 
Accompt may be brought in the county by juſticies, or in C. B. 
Reg. 135. [But when brought by juſtices, it may be removed into 
C. B. by the plaintiff without cauſe, and by the defendant with 
caule, Vide Reg. 136. ö. But a plaint in accompt cannot be made 
in the county court without juſticies, tho? under the value of 40 5. 
becauſe, the ſheriff cannot aſſign auditors who are judges of record, 
and the county court is no court of record. 2 1ſt, 380.] 
So, in the Cinque Ports by audita querela. Reg. 135. a, 
90, a commiſſion may go to hear the accounts of the repairs of a 
vill, Se. Reg. 138, | | | | 


(E 2.) Declaration, 


The declaration in. accompt muſt charge the party : as guardian, 
bailiF, or receptor denariorum. Tide ante, (A 1.) | 

And a declaration in accompt againſt one as guardian, uſually 
recites the ſtatute of Marlebridge. Cro. Car. 229. F. N. B. 118. A. 
But that is not neceſſary. R. Cro. Car. 229. [Becauſe an ac- 
tion of accompt lay at common law before that ſtatute, See the 


Writs in the Regiſter, fol. 135. J | 
A declaration by V4 adobe enliſt B. as bailiff ex quocunque contrac- 


tu ad communem utilitatem A. B. et C. is good; for perhaps A. alone 
entruſted his part to him, Dan. 219. F. N. B. 118. H. X. 2 Cre. 


Tl - A de- 
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A declaration ad computand cum inde requifit is good, tho' has wag 
no expreſs requeſt. R. Cro. El. 83. 


A declaration againſt a receiver ad computand” generally! 18 good, 
though the receipt was ſpecial, to expend for their relief. R. 


El. 83. 


But, if a writ be againſt the defendant as receiver, a declaration upon 


a receipt ad merchandizandum, for which he is chargeable as bail: iff, 
is not good. R. 4 Leo. 39. 2 Lev. 126, Cro. El. 84. 

Yet the . ſhall not have advantage of this except upon a 
demurrer to the declaration; for if there be judgment quod. computet 
by default, Sc. judgment ſhall be given for the plaintiff, and the 
declaration ſhall be aided, R. 2 Lev. 126. 


The declaration may charge the defendant as bailiff, and likewiſe as 


receiver. F. NM. B. 116. P. Vide ante, (A 3. 
A declaration againſt a receiver mult ſay, . a hoſe hands. Co. Lit. 
71. N. A. 4 Geo. 1. inter Waller and Holliduy. ( Reported Co- 


myns's Reports, 272.) Jide ante, A 4.) 
But the omiſſion is only form, and aided by a judgment, quod com- 


putet. R. 2 Lev. 126. 


And the writ may be general, as receptor denariorum ; for it is ſuf- 


ficient if it be in the count. F. N. B. 118. F. R. 2 Leo. 118. 
So, the declaration may charge one as receiver by the hand of A. 
tho' A. was only a ſcrvant to B. R. Cro. El. 83. 


(E 3.) What Pleas are good in Accompt. 


E 3.) By a guardian.) To accompt againſt a man as guardian, 
the A. LH {hall plead in abatement. 

Or, in bar, that he never was guardian. Raft, 21. 

That be was guardian at ſuch a time, and h.d rendered an account, 


with a traverſe of the time before, and after. Bid. 


K 4.) By a bailiſf.] So, in accompt againſt a man as bailiff, it is 
a good plea, that he never was his baililf to render an acconnt. 1 Rol. 


121. J. c. Co. Ent. 46. | 
And, if the declaration charges him as bail'Fof a manor, and that 


he had the care of certain goods, ne ungues for bailife is a good plea 


for the whole. 1 Rl. 121. J. 12. 15. 
But to ſay, that the plaintiff ſold him the goods is not ſufficient, 


without anſwering that he never was his bailiff. 1 Rol. 121. J. 10. 

90, it is a good plea, that he was his ſervant for ſuch a purpoſe, 
evithout that, that he was his bailiff in other manner. 1 Rel. 121. 
4. 17. | 


the bailiff. 1 Ro! 121. J. 20. 
That the plaintiff was a diſſeiſor, and the diſſeiſee an re-entred, 


2 Rol. 122. J. 52. | 
That be hath accounted before the plaintiff, Raft. 5 Lut gs. 
Or, before auditors aſſigned, 1 Rol. 122. J. 39. Raft. 1 | 
[Or a diſcharge to a common intent is ſufficient; as, if defendant 
ſays that he put the goods in a warchouſe, whence they were taken 
by the enemy. Go/well . Dunkelly, H. 12 C. Str. 680. 


So, the deſcndaut may plead the ſtatute of limitations. Vid. Ent. 
76. 3 But 


That the plaintiff leaſed to him the land, of which he is ſuppoſed | 


—— — 
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But the plaintiff may reply, that it was an account between mer- 
chants. Vid. Ent. 76. 


(E 5.) By a receiver.] So, in account againſt a man as receiver, it 
is a good plea, that he never was a receiver. Raft. 19. Tut. 47. 
Vide Co. Ent. 47. d. 3 

That he never was his receiver by ſuch a hand. Cro. El. 82. 
Lu. 47. | 8 
; That the plaintiff gave him the money. 1 Rol. 121. J. 45. 

Or, aſſigned it for ſatisfaCtion of his debt. 1 Rol. 121. J. 47. 50. 

That it was delivered to him for ſuch a purpoſe, which he has 
performed. 1 Rol, 122. J. 10. 15. 30. 12 Leo, 31. 2 Brownl, 
Ent, 3. | | | 

1 bat he was within age. 1 Rel, 122. J. 50. 

That his wife did it without his aſſent. 1 Rol. 122. J. 45. 

That he has accounted to the plaintiff, or before auditors. 1 Ref, 
122. J. 35. 40. Raſt. 20. | | IN 

That there was an award in diſcharge. Tut. 52. 1 Rol. 123. J. 10. 
Vide Accord, (A1 -D 1.) | | | 

That the plaintiff has releaſed. 1 Rol. 123. J. 5. 7. 

But, if the plaintiff charges the defendant as his receiver, from- 
ſuch a day to ſuch a day, the defendant muſt anſwer it preciſely, and 
it is not ſufficient to ſay, that he was receiver of ſuch a ſum, and 
traverſe that he was receiver alio modo, R. Ray. 57, 

So, in account againſt a man as receiyer by his own hands, the de- 
fendant may wage his law. 2 Sand. 65. las | 
Otherwiſe, if he be charged as receiver by the hands of another. 
2 Sand. 65. 6. 8 8 | Rey 


(E 6.) What Pleas are not good. 


[If defendant is once chargeable and accountable, he cannot plead 
in bar, except a releaſe or plene computavit, and theſe muſt be pleaded 
ſpecially, not given in evidence on ne wungques receiver. Godfrey v. 
Saunders, P. 10 G. 3. 3 Wilf. 73.J | 

But a plea is not good, that admits the defendant to be once charge- 
able, tho' it goes in diſcharge ; for that ſhall be pleaded before audi- 
tors. | 
As, a gift after receipt, without deed. ' 1 Rol. 124. J. 10. 
Or, an allowance, after the receipt, to retain it in ſatis faction of a 

debt. 1 Rel 121 4 25. 124 £52 | | | 

Payment by order of the plaintiff. 1 Rol. 121. J. 27. 122. J. 22. 

That the plaintiff acquitted him of the ſum demanded ; for this 
only amounts to a payment. 1 Kol. 123. J. 45. 3 

That he has delivered it to the plaintitf. 1 Rol. 122, J. 20, 27. 

That being churchwarden, he carried the bell to a bell founder, and 
de caſt, and wich the ſtones demanded repaired a window, 1 Kol. 
121. J. zo. | 


That the plaintiff accepted cloth in ſatisfaction. 1 Rel. 123, . 46. 
That he ſold the goods received for the plaintiff, and took an obli- 
ation for the money in his name. 1 Ro 124. J. 3. | 
— he was robbed of the goods. 1 Nl. 124. J. 20. Dub. Ma. 
462, | 
That the goods were taken from him by pirates, Cc. R. Ov. 57. 
Sed vide ſupra, (E 3.) . 
13 That 
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That the plaintiff was barred in rover for the ſame goods; for he 
may be accountable, tho' he did not convert them. R. Mo. 463. 


(E 7.) Auditors aſſigned. 


If there be judgment quod def. computet, the court may aſfign audi- 
tors to take the account. Lut. 48. Sav. 54. 

And two officers of the court are uſually aſſigned. Br. Jud. 17. 

Vide Lut. 48. 

But an account by the defendant before the plaintiff himſelf i is good, 
tho' he is not compellable to it. 1 Sand. 49. 

So, the plaintiff may aſſign auditors pro Bac vice by parol, and an 
account before them by the defendant is good. 1 Les. 219. Vide 
ante, (A 1.) Vide infra. 

After judgment, guod computet, no motion can be made in 100 of 
judgment. R. 1 Sid. 159. 

But, if the plaintiff after judgment, ot computet, dies, his execu- 
tor ſhall have a ſcire facias ad computandum. Dan. 233. 

And if the plaintiff makes default, he may afterwards have a fire 

acias ad computandum. Den. 233. 

So, if the ſecond judgment be reverſed. R. Cro. El. $06. 

If the defendant does not appear to account after judgment, quod 
computet, a capias ad computandum lies againſt him. Cro, El. 82, 1 Leo. 
87. Vide Cro. El. 806. 

So, by the fat. W. 2. 11. the lord may aſſign auditors to his ſer- 
vant to take the account, 

But this extends not to a guardian in fecage, for he is no ſervant to 
the heir. 2 ff. 380. 

And one of the auditors cannot take the account; for the act is a 
commiſſion to both the auditors aſſigned, which cannot be executed by 
one of them. 2 /. 380. 

Auditors pro hac vice may be aſſigned by the plaintiff without deed. 
Per two J. I Leo. 219. Vide ſupra. 

And ſuch auditors are judges of record. 2 oft 80. 

But a general auditor to take account of all bailiffs, receivers, Cc. 
is an officer, who cannot be made without patent. 1 Leo. 219. 


(E 8.) What they ought to do, 


After auditors aſſigned by the court, the defendant ſhall be com- 
mitted till he find manucaptors ad computandum. Co. Ent. 46. Lut. 


48, 49. 60. Cre. El. 82. 


And if the defendant does not appear afterwards, a ſcire Jacias goes 
againſt the manucaptors. Vid. Ent. 77. 

How bail ſhall be in account. Vid. in Bail, (G 2.) 

The auditors muſt give the defendant a day to make his account. 
Lut. 49. 

And, the defendant muſt be in court, when a day is given him. R. 


And he ought to appear de die in diem, till his account is finiſhed. 
Co. Ent. 46. d. 
And, if the account cannot be finiſhed by the day given, the audi- 
tors may grant another day. | 
Or, if the day prefixed to the auditors for taking the account be 
expired, 
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expired, upon a certificate, that the account was confuſed and cannot 
be determined, the court enlarges the day. Lut. 49. Raft. 14. 
If the defendant does not appear at the day aſſigned, being main- 
prized, a capias ad computandum de novo may iſſue. R. 1 Leo. 87. 
V. ide flat, W. » [No : 
(E 9g.) The Account, how made. 


The account ſhall be given into the court in Latin. Lut. 63. [This 
was before the Hat. 4 G. 2. c. 26. which orders all pleadings to be in 
Engliſh.) - h | 

If the defendant have pleaded plene computavit, he ſhall account for 
the whole alledged in the declaration, Lut. 63. 

Yet, if the declaration be for foreign coin ad valorem tant monet? 
Anglic', the defendant need not account for the foreign money as it 
is valued in the declaration. R. 1 Rol. 126. J. 16. : 


(E 10.) Accountant how charged. 


If a man receives money ad merchandizum, he ought to account for 
the profits made after the receipt. 1 Rol. 125. J. 35, 36. 

So ought a bailiff, curam habens ad proficuum inde faciendum. 1 Rol. 
125. J. $0. | | 

&, he ſhall be charged for the profit which he might have made; 
as, if he retains money in his hands, when he might improve it, 
1 Rol. 125. J. 40. 10 H. 7. 6. | 

Or, does not improve it ſo much as he might. 1 Rol. 126. /. 1. 

So, if a bailiff ſells goods at a leſs rate. 1 Rol. 126. J. 4. 

Yet, a bailiff or receiver ad merchandizum hall be excuſed, if he 
makes oath that he found nothing to buy without hazard of a loſs, 
1 Kol. 124. l. 35. | | | 

And, ſuch plea may be without oath, if the plaintiff does not re- 
quire it. 2 Mod. 101. — ä 
And the plaintiff cannot aver contrary to the oath. x Re. 124. 
. 43. = 
And a receiver ad computandum, or to deliver over, ſhall not be 
charged for the profit aſter the receipt. 1 Rel. 125. J. 21. 30. 33. 


(E 11.) Plea before Auditors. 


[A matter which might have been pleaded iu bar cannot after- 
wards be pleaded before the auditors. Godfrey v. Saunders, P. 10 G. 3. 
3 Wilſon, 73. 113.] ; 5 

And nothing can be pleaded before auditors contrary to what was 
pleaded in bar, and found by verdict. Tbid.] 

Before the auditors the defendant may plead, and the plaintiff or 
defcr.dant may join iſſue, or demur upon the pleadings, which ſhall 
be certified to the court, and there tried or argued. Lut. 50. - | 

The defendant may plead, that he has paid to the plaintiff or his 
order. 1 Rel. 87. Videpoft. (E 12.) . 61 

Or, expended for his maintenance. Lut. 50. Cro. El. 83, 84. 

Or, accounted before the plaintiff himſelf, R. Lat. 99. | 

So, it is a good plea before auditors, that the defendant loſt the 

ing by inevitable accident. Co. Lit. 89. b. 

As, that he was robbed without his default. Co. Lit. 89. a, 4 Co. 
64. 4. 1 Kl. 124. J. 33. Vide pt. (E 12) 

5 5 | | > Be (Or 
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Or that the goods were burned without his deſaylt. Serb. 
2 Mod. 101.] | | | | 

That in a tempeſt the goods were caſt into the ſea, for tlie pre- 
ſervation of the ſhip. 1 Rol. 124. J. 27. Co. Lit. 89.6. | 

That the ſhip was ſeized by the king's enemies, and he paid fo 
much for the redemption of it. R. 1 Rol. 124. J. 45. 

So, the defendant may plead before auditors, the act of oblivion, 
Dan. 229. R. Ray. 57. [So a diſcharge to a common intent is ſuf- 
ficient ; as, where the plaintiff counted for a watch and ſword deli- 
vered to the defendant ad merchandizandum, he pleaded that he carried 
them to Ports Bello, and to keep them ſafe till he could ſell them, put 
them into the warehouſe of the South-Sza Company, and that the 
warehouſe was broke open by enemies, and the watch taken away 
and loſt, and that the ſword had been likewiſe taken away, unleſs an 
Engliſhman had put it on, and claimed it as his, and that defend- 
ant was forced to come away before he met with the Eugliſiman to 
get it again. This was held good on demurrer. Str. 680.3 | 

But, the defendant ſhall not plead before auditors a matter which 
goes in bar of the account, tho' he omitted to plead it in bar, as, if 
a defendant has received money to deliver to A. and delivers it ac- 
cordingly, and afterwards pleads, ne unques ſon receiver, which is 
found againſt him, he ſhall not plead the delivery to A. before the 
auditors. 1 Rol. 126. J. 7. Cro. El. 830. | 8 

So, he ſhall not plead before auditors, an award before the action 
commenced. R. Cro, Car. 116. 

So, the defendant ſhall not plead before auditors, that he received 
the money only in diſcharge of an obligation to him by the ſon of the 
plaintiff; for that amounts to, ne ungues fon receiver. R. Cro. El. 830. 

So, if he pleads before auditors, that he paid 100/. charged to be 
received by him to the order of the plaintiff, and 600 J. more, it is 
void as to the ſurplus; and if the defendant does not prove the pay- 
ment of all the ſums charged, the plaintiff ſhall have judgment for 
ſo much, and it ſhall not be deduQted out of the ſurplus. R. 1 Rol. 
"= | 1 

(E 12.) What Allowances an Accountant ſhall have. 


A guardian, and bailiff ſhall be allowed upon account all reaſonahle 
doſts and expences in all things. Ca. Lit, 89. a. 

SO, a bailiff of a manor ſhall be allowed upon account a caſual 
thing payable of courſe, tho' it be paid without a ſpecial warrant ; 
as, if he pays a relief due. 1 Rel. 125. J. 7. | 

So, if he pays rents, &'c. due out of the manor, which belong to 
his office to pay. 1 Rel. 126. J. 32, | | 

he on pays any ſum by order or command of the plaintiff. 1 Rel. 
126. J. 36. 

Tho' the command was only by parol. 1 Rel. 126. P. 

So, if a guardian, or bailiff be robbed without his neglect or de- 
_ Fr ſhall be allowed upon his account, Co. Lit. 89. a. Vide ante, 
E II. 

6 So, if a merchant's factor be robbed. Co. Lit. 89. a. 

So, a guardian, bailiff, or receiver ſhall be allowed upon account all 
that is loſt by inevitable accidents : as, by lightning. Co. Lit. 89. ö. 

By ſhipwreck. Co. Lit. 89. Vide ante, (E 11.) 

(E 13-) 
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hut, 2 receiver ſhall not he allowed for his expenceg. Co. Li 
* Vide 1 Rol. 87. £3 - P * 

So, a man who becomes my bailiff of his own wrong, cannot claim 
an allowance for his expences. I Leo. 219. : 

So, a bailiff ſhall not be allowed the payment of a thing that is no 
caſual, and of courſe, without a warapt from his maſfer. 1 Ro, 
Mt 6 ils. * | 

5 of a thing collateral that does not concern my manor, 
1 Leo. 219. | 

So, a bail ſhall not be allowed for his negligence, 

So, he ſhall not be allowed a fale upon credit, without a ſpecial 
commiſſion, tho' the goods were bona peritura. R. 2 Med. 100. Per 
Fleming, 1 Bul. 104. but per Williams J. it is the common courſe. 
1 Bul. 103. (a). | 
Nor ſhall he be allowed for groſs ignorance : as, if a factor gives 
201, for goods not of the value of 12 d. he ſhall not be allowed for it 


tho? he did as well as he could, 1 Rol. 125. J. 14. 


(E 14.) Remedy againſt Auditors, 


If the auditors do not allow a ſum that ought to be allowed upon 
complaint to the court, juſtice ought to be done. 2 Inf. 381. 
H. N. B. 129. F. | | 

If in account in London, or other inferior court of record, the 
auditors aſſigned by the court do not allow the ſums which they 
ought, the accountant ſhall have a writ ex parte talis, to make account 
before the treaſurer and barons in the Exchequer, which contains a 
ſcire facias to the plaintiff to appear there for ſuch intent. F. N. B. 
129. G. | | N | ; 
| Aod by the fat, W. 2. 11. if the auditors aſſigned by the plaintiff 
himſelf do not do juſtice ; as, if they charge the defendant with re- 
ceipt of that which he did not receive, or do not allow him his rea- 
ſonable expences, he ſhall have a writ ex parte talis ſor his relief. 
2 Inft. 38:. F. N. B. 129. F. | 

But this lies not againſt auditors aſſigned by the court. 2 Inf. 
381. Ruled in Reg. 137. b. F. N. B. 129. F. 1 


And this writ is a commiſſion to the barons of the Exchequer to 
do right. 2 It. 38 1. Reg. 137. 6. | | 

After this writ, the accountant may find ſureties in the Chancery, 
or before the treaſurer and barons, and thereupon ſhall be bailed out 
of priſon. F. N. B. 129. J. 130. A. | | 


(E 15.) Judgment. 


Vide Pleader, (T 2.)] (The firſt judgment ſhould be guod compu- 
tet, therefore if jury find for plaintiff, and aſſeſs damages and coſts, 


(a) Every faftor of common right is to ſell for ready money; but where the general 
uſa-e of the trade is, that the factor ſells on credit, there if he ſell to a perſon of good cre- 
dit at the time of the ſale, who afterwards becomes inſolvent, the factor is diſcharged ; 
Otherwiſe, if he ſel! to a man notoriouſly diſcredited at the time; but if there be no ſuch 
uſaze, and the factor on his general ; uthority {c11; on credit, let the vencee be ever ſo 
al le, the factor alone N21) anſwer. Per Holt, C. J. 12 Med. 514. But now factors 
uſually have a go nmiſſion to ſell on credit. . | 
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and judgment i is entred accordingly, and „i. fa. executed, and money 
levied; on motion, the judgment and execution ſhall be ſet aſide, and 
the money reſtored with coſts, Hughes v. Burgeſs, T. 10 && 11 G. 2. 
B. R. H. 394. And. 19.] 

If the defendant enters into the account at the day aſſigned, and 
afterwards the account is adjourned to another day, and then the 
plaintiff does not appear, it will be a diſcontinuance : for there can 
be no nonſuit after judgment. R. Cro. El. 19. 

But the plaintiff afterwards may have a ſcire facias upon the judg- 
ment ad computandum. R. Cro. El. 19. 

If the defendant refuſes to account, the judgment ſhall be, that the 
plaintiff recover according to the value mentioned in the declaration. 
KR. Cro. El. 806. R. Winch, 5. 

So, if he gives an imperfect account. Semb. Lut. 63. 

And there is no need of a writ of inquiry for the value. Lut. 63. 


Cro. El. 806. 
Tho! the defendant takes the value of the goods, by proteſtation, 


Dub. Lut. 63. 

And judgment, quod recuperet, the value of the goods, of which 
the account is demanded, would be ill. Lut. 63. . Cro. El. 806, 

So, if the defendant interplead, and it be found againſt him, the 
judgment ſhall be, that the plaintiff recover his damages and coſts. 
R. Cro. El. 84. 

So, the plaintiff in account generally may recover damages. 1 Les. 
302. R. 2 Leo. 118, Vide in Damages, (A1, Sc.) 

For a modern record in an action of account from the declaration 


to the judgment incluſive, See 880 v. Saunders, C. P. E. 10 Gee. 3. 


3 Vill. 73. 


(E 16.) Execution. 


After final judgment in account, the plaintiff ought to pray that 
the body of the accountant be committed in execution. Lut. 5 1. 

And, if he refuſes his body, he may pray an elegit. Lut. 5 1. 

And, a writ lies to the gaoler to receive him. Reg. 137. 


Account in Chancery. 
Vide Chancery, (2 A 1,&c.) 


The Court of Accounts in the Exchequer. | 
Vide Courts, (D 3.) 


Plea of and Computaverunt in Aſſumpſit. 
Vide Pleader, (2 G 11.) 


Account by an 8 or Adminiſtrator in the Spi- 
ritual Court. 


Vide Prohibition, * 21. " BY 


Account 


- 


ACCOMPT. 
Account of Officers of Sewers, 
| Vide Sewers (F). * 
Sheriff's Account. 
Vide Viſzount, (G 1, &c.) 


Ac cOMPTAN x. 
Vide Aecompt.— Chancery, (2 A 4, Oc.) 


(A) Accord with Satisfaction. 


(A.) When a good Plea. 


* many perſonal actions, accord with ſatigfaction, is a good plea. 
As, in all actions, where damages only are to be recovered. R. 
Dy. 75. 6. D. 1 Brownl. 134. | 
In aſſumpſit. X. Dy. 75. b. Vide Pleader, (2 Gg.) 
In conſpiraey. 1 Rol. 267. JI. 15. 9 Co. 78. a. 
In accompt. Lut. 52. Cro. Car. 116. Vide Accompt, (E 5.) 
So, in treſpaſs, and all actions vi et armis, where outlawry lies by 
the NN law, 1 Brownl. 134. 9 Co. 78. a. Vide Pleader, 
(3M13.) _ : f 
In appeal of maihem. 6 Co. 44. a. 9 Co. 78. 5. 
In an attaint. 6 Co. 44. a. Dy. 75. 6. 
In a writ of forging of falſe deeds. Dy. 75. 6. 
In maintenance. Dy. 75.b. 9 Co. 78. a. 
In detinue. 9 Co. 78. 5. 3 | 
So, in covenant, after the covenant broken : ſor the ſuit does not 
accrue by the deed, but by the ſubſequent breach. R. 6 Co. 44. a. 
2 Cro, 100. R. Lut. 359.—Adm. 2 Rol. 188. Per three J. Tel. 
125.— D. Al. 39. Vide Pleader, (2V 8,9.) 
- debt for rent upon a leaſe for years. Semb. 1 Rol. 266. J. 10, 
0s „. . . 5 { . 
4 So, 2 in the tenuit, againſt a leſſee pur auter vie; for damages 
only ſhall be recovered, R. 1 Rel. 266. J. 12. Vide Pleaden, 
309.) | | | 
So, in waſte againſt a leſſee for years in the tenet, as well as in the 
tenuit, accord with ſatigfaction is a good plea, tho' the term allo ſhall 
be recovered. Per three J. cont. 11 H. 7. 13. 13 H. 7. 20. But it 
ſeems that judgment was not entred; for the record does not appear 
R. acc. Bend. 35. Agr. acc. 9 Co. 78. 5. Mo. 6. 6 Co. 44. a. 
Per Daniel, 2 Cro. 99. R. acc. Cro. El. 356. | | 
So, in quare ejecit infra terminum. 9 Co. Bo. 78. 5. 11 H. 7.13. 
In raviſhment of ward. 9 Co. 78. 6. 11 H. 7. 13. 13 H. 7.20. 
In detinue of charters of a free hold, tho' the charters are to be reco- 
vered. 9 Co. 78. b. | 
So, in debt upon a bond to pay money, an accord executed before the = 
day of payment, Cro. FI. 46. | Or, 
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Or, to pay upon a contingency, an accord executed before the con- 
tingency happened,  Semb. 2 Gro. 25 4. 


So, in ejectment, tho? the poſſeſſion ſhall be recovered. Dub. 13. 
H. 7. 20. R. 9 Co. 78. Peytoe. 1 Brownl. 133, 134. 2 Brownl. 


128. 

In guare impedit. Semb, 1 Brownl 1 34.—2 Brownl, 131.— 
11 H. 7. 13. 

So, accord with ſatisfattion to one defendant is a bar to all. R. 9 Ce. 
79. 6. 


(A 2.) When not. 


But accord with ſatisfaFion is no plea 3 the inheritance or free- 
hold is to be recovered. R. ꝙ Co. 79 


Tho' the ſatisfaction be of a matter of as high a nature: as, if a 
difleiſee accept the manor of D. in ſatisfaction of the land of which 
he was diſſeiſed. R. 4 Co. 1. 6. 

So, it is no plea, if the ſatisfaction accrues from a ſtranger : as, if 
an obligee plead, that A. ſurrendered a copybold to the plaintiff, which 
he accepted in ſatisfattion. Per two F. Cro. El. 541. 

So, accord is no plea, where a certain duty accrues by the deed 
merely; for a deed ought to be avoided by a matter of as high a na- 
ture. R. 6 Co. 44. a Bro. Dett, 174. 

As, in debt upon a bill, or bond to pay money. 6 Co. 44. a. K. 
2 Cro. 650. R. if not executed before the forfeiture of the bond, tho? 
it be afterwards, Cro. El. 46. 

Or, in covenant to pay money. 6 Co. 44. a. Vide 2 Cro. 90. R. 
Lut. | 

Tho the accord be before, or after the day of payment. 2 Cro. 
100. Yuere, aud vide ſupra. 

Nor, in a covenant executory, before a breach. R. cont. 2 Rol. 
187. Acc. Lut. 359. 

So, it is no plea in debt upon a bond with condition to make an ac- 
count, or to do any other collateral thing. R. Dy. 1. 4. 9 Co. 79. a. 

Nor, in a writ of annuity. Dy. 1. a. in marg. 

[In debt, a ſevſiment is not pleadable in ſatistaction of a ſpecialty, 
E. on error on a judgment in C. B. but this was afterwards reverſed 
in parliament. }/yvill v. Stapleton, M. 11 G. Str. 615. 


(B) What Accord is good, 


(B 1.) It muſt be in full Satisfaction. 


(B 1.) Vat foall not be fo. AN accord that makes a good plea, 
Vide Condition, (L 2, 3.) muſt be in full ſatisfaction of the 
thing demanded. 

And therefore, if the defendant plead an accord between him and 
the plaintiff, at ! if he did his endenvour to reconcile the plaintiff and a 


ranger, then, &c. it is not good; for his endeavour is no ſatisſaction 
to the plaintiff. 1 Nl. 128. /. 15, 


So, in an action upon the at. of Rich. 2. for a forcible entry, if 
tie defendant plead an accord, that He plaintiff ſhould re-enter, and 
have his charters re-delivered by the defendart, it is not good; for the 
re- delivery to the plaintiff of his owa charter, is not any ſatisſaction 


for his precedent tortious entry. 1 NR.. 128. J. 23. Dy 356. a. 
Pl. Comb. 5. b. | | So, 
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So, in treſpaſs, if the defendant plead an accord, that the plaintiff 
uld have his cattle again. 1 Rol. 128. J. 35. | 
That the plaintiff and defendant ſhould be quit of actions againſt each 
other. 1 Rol. 128. J. 49. Lut. 57. | 
S3o, in covenant for not repairing, Mat it was agreed that the de- 
fendant ſhould do the repairs. 4 Med. 88. | 

That he ſhould give a ruſh, or other thing of no value. Dal. 10g. 

In ind-bitatus aſſumpſit, for 15 J. that he gave the plaintiff a pro- 
miſſory note for 5 J. is not good, Plaintiff's agreement is not ſuffi- 
cient : it muſt appear to court that he had a reaſonable ſatisfaction. 
Cumber v. Wane, P. 7 G. Strange, 426.] 

[Plea to an action of afſumpfit that the defendant (who was the 
payee of the promiſſory note) indorſed it to the plaintiff © for and on 
account of“ the ſaid debt, is a good plea. Kearflake v. Morgan, 
B. R. H. 34 Geo. 3. 5 T. N. 513. . 
| [Releaſe of equity of redemption is no ſatisfaction, for it is no- 
thing in the eye of the law. Preſton v. Cbriſimas, P. 32 C. 2. 
2 Wilſ. 86. 1 . 

So, if the defendant plead an accord by order of a court martial, 
that the defendant fhould make a ſubmiſſiun in ſuch a place, and before ſuch 
perſons in ſatisfaftion of that matter, which he did accordingly ; for this 
is no ſatisfaction for the damage, except in point of honour, R. 
1 Rol. 128. J. 50. © 

Or, that the defendant fheuld confeſs the injury to the plaintiff, and aft 
forgiveneſs upon his knees, Per two J. 2 Rol. 95. 

So, if he plead an accord, zo deliver, & c. in ſatisfuclian of part of 
a debt. 4 Co. 3. a. OT | 
Or, an accord, 10 delivery money, in ſatiſfadtion of a bond, or other ſþe- 
cialty, with condition to perform a collateral matter. Co, Lit. 212. b. 
9 Co. 79. a. ö. | | | 

80, if he plead an atcord, 7 pay a leſs ſum at the ſame or a ſubſe» 
quent day. R. 1 Leo. 19. Cre. Il. 193. Vid. 4 Mod. 89. 

Or, to deliver a horſe or other thing in ſatisfaftion of money to be paid to 
a flranger. ' Co. Lit. 212.6, | | | 

[If the debt is on deed or obligation without condition, the accord 
and ſatisfaction mult be by deed, and mult be pleaded fo: if there 
appears a condition for payment of money, perhaps it may be pleaded 


without deed. Pręſlon v. Chriſtmas, P. 32 G. 2. 2 Will. 86.] 


(B 2.) What ſhall be a ſatiiſfaction.] But, it is a good bar, if the 
detendant plead an accord, that if the defendant did his endeavour to 
r-concile the plaintiff and a flranger, then, & c. and that he did his en- 
deavour, wherehy at his colts they are agreed. 1 Rl. 128. J. 20. 
So, if he plead an accord, 4% deliver charters to which he had a title. 
1 Rel. 128. J. 30. | | 

90, an accord, #9 deliver to the plaintiff, being ceſtuy que uſe, a 
charter of feoffment, which the fe:ffees gave 19 him; for the deed be- 
longs to the feoffces, not to the ce/luy que uſe, and their gift to the de- 
fendant was good. R. Cro. El. 357. | | 

So, an accord, that he ſhould re- deliver to the plaintiff his own cattle 
at a certain place, whereby he was at the charge of driving them to 
that place. Per Dodr. 2 Rol. 96. 


That an executor ſhould quietiy relirquſh the poſſiſſion of an _ 
| whic 
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| evhich his teftator held for life to him in the reverſion. Semb. Tel 12 [# 
Per three F. Fenner cont: | 
That each ſhould give the other a quart of wine. 1 Rol. 128. J. 43. 
That he ſhould enter into a flatute, or bond in ſutisfaction of money due 


by contract. Co. Lit. 212. 6. | 


So an accord, zo deliver money in ſutigfaction of an horſe, or collateral 
thing due by contract or aſſumpſit without deed, is good. 9 Co. 79. b. 
Or, to deliver a horſe, W'c. in ſatisfaftion of money to the party himſelf. 
Co. Lit. 212. | | | 
Tho! the condition be, that A. ſhall pay the money to the party. Co. 
Lit. 212. 6. | 
So, an accord, 10 excuſe one from an amefciament in a court baron: 
Dan. 239. | | 
So, an accord, 10 pay fo much to A. by the appointment of the plaintiff, 
in ſatisfattion, is good. Win. En. 1750. R. Skin. 391. 
To make an abatement in the marriage portion of his daughter, 1 Rol. 
128. J. 10. | 
[So, payment, and acceptance in full fatisfaQtion, of a leſs ſum, 
either before the day, or at another place than is limited by the con- 
dition, Co. Lit. 232. b.] | | 


(B 3.) Muſt be certain. 


So, an accord muſt be certain: and therefore, an accord that the de- 
fendant ſhall relinguifh the poſſeſſion of a houſe in ſatigfaction, & c. is not 
good, without ſaying at what time he ſhall relinquiſh it. R. Per three J. 
Yelv. 125. | 
Nor - accord, that he ſball employ workmen in repairs for two or 
bree days. Semb. 4 Mob. 88. 

And tho? the defendant ſhews a performance in certain, yet that 
does not aid an accord, that was uncertain in the foundation. R. 
Yelv. 125. | 

But an accord, that whereas the marriage of his fon was worth 500 l. 
the plaintiff ſhould give the defendant only 400 l. whereby t001, was 
abated in ſatisfafion of all treſpaſſes, is good. 1 Rol. 128. J. 12. 


(B 4.) Muſt be executed. 


So, an accord mult be executed, otherwiſe there will be no remedy 
for a non-performance : and therefore an accord to pay monty in ſatif- 
action, is not good, if he ſhews only, that he is ready to pay but he 
ought to ſay, that he has paid it. 1 Rol. 129. J. 25. R. 1 Leo. 19. 

So, if he ſhews only a tender and refuſal, 1 Rel. 129. J. 22. 
R. 9 Co. 79. b. R. 2 Jon. 6. [Raym. 450. 2 Jon. 158. S. C. 
contra.) | | | | 

So, if he ſhews a tender, with uncore priſt. R. Cro, El. 193. 

So, if he does not ſhew it to be perfectly executed. R. Dy. 75. B. 
356. a PI Com. 5. 9 Co. 79. b. 8 
IA plea that the plaintiff and defendant agreed to ſettle all matters 
in diſpute, and to bind tl;emſclves in a penalty not to ſue each other, 
was holden a bad plea. James v. David, B. R. H. 33 Geo. 3. 5 T. R. 
141. i 

5 if an accord be to do two things, and he ſhews only one of 
them performed. 1 Rel. 129. J. 12. 1 Rel. 471. l. 10. R. Cro. 
Car. 193. Vide Dy. 356. a. So, 
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So, if an accord was, to pay money and an attorney's bill, and he ſhews, 
that he paid the money, and was ready to pay the bill, but never had 
it. R. Ray. 203. 1 Mod, 69. 2 Keb. 690. 

To pay money, and give counſel upon requeſt, and that he was not re- 
queſted. Bro. Accord. 7. | 

To pay 31. with a 5 to pay the reſidue in ſatigfactian and that he 
had paid the 3 J. Per Tuiſd. 1 Mod. 69. _ 

To pay 15 8. and that the plaintiff ſhould receive the reſidue in goods ; 
and that he paid the 15 5. and was ready to deliver goods for the re- 
ſidue. R. Cro. Fl. 305. + os 5; 

So, an accord, that the plaintiff and defendant ſhould each deliver up his 
part of an indenture to be cancelled, and that he had delivered his part, 
is not good; becauſe he does not ſhew, that both parts were deli- 
vered up. R. 3 Lev. 189. 


So, an accord, that A. ſhall be his paymaſter ; for it does nos appear | 


that there was any conſideration to charge 4. R. Ray. 451. 
| So, if A. did not agree by writing; for by the fat. 29 Car. 2. he 
is not liable to the debt of another, without a memorandum in writing. 
Bid. 2 Jon. 158. 
So, an accord muſt be executed, before the action commenced : 
and therefore an accord to do a thing at a day to come, is not 
good. 1 Kol. 129. 1.6, ä | | 


A. declared, that in conſideration that he at the requeſt of B. had 


conſented and agreed to accept and receive from B. a compoſition of ſo 
much in the pound upon a certain ſum of money owing from B. to 


A. in full ſatigfaction and diſcharge of the debt, B. promiſed to pay 


the compolition ; this was not a good conſideration to ſupport an / 
ſumpſit againſt B. a mere accord not being a ground of action. Lynn. 


v. Bruce, C. P. T. 34 Geo. 3. 2 H. Bl. 317.) | 

But, an accord to do a thing at a future day, is good, if it be exe- 
cuted before the action commenced, though it was executory at the 
time of the accord. 1 Rel. 129. /. 17. 


So, an accord, with mutual promiſes to perform, is good, tho' the 


thing be not performed at the time of action; for the party has a re- 
medy to compel the performance. Adm. Ray. 450. 2 Jon. 158. 

Yet, the remedy ought to be ſuch, that the party might have taken 
it upon the mutual promiſe at the time of the agreement, R. 2 Fon. 
168, | 


(C) How it ſhall be pleaded. 


JF a man plead an accord, the ſafeſt way is to plead it as a ſatiſ- 
faction and not by way of accord; and therefore he need ſay no 
more, than that the defendant gave ſo much to the plaintiff in ſatisfadtion, 
which the plaintiff received. ꝙ Co. 80. b. , 
(If a man plead that he delivered a thing in ſatisfaction, he muſt 
| = the acceptance of it as ſuch, Paine v. Maſters, M. 10 G. 
tr. $73-] | | 
If he plead it as an accord, he muſt ſhew a preciſe performance. 
9 Co. 8o; b. 


90, if a man pays money upon a void award, which is accepted, 


it may be pleaded as an accord and ſatisfaction. R. 1 Sal. 71. 
f a man plead an accord executed before the maney was due by 
| | 6 | | 
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the condition, he ought to plead it in ſatisfaction of the money by 
the condition, not in ſatisfaction of the bond. R. 2 Cre. 254. 

If he plead it as a mutual agreement, the defendant muſt ſhew 
ſuch an agreement, upon which an afſſumpfit is maintainable. X. 
2 Jon. 158. | „ 
And, upon which an action is given at the time of the aſiump 2. 
R. 2 Jon. 168. ö | | 

And; that the agreement was performed on the part of the de- 
fendant, as ſoon as could be before the action. Vide Lut, 1538. 

And, how it was performed, R. Skin. 391. ' 

To this plea the plaintiff may reply, quod non recepit in ſatisfation, 
9 Co. Bo. 6. R. 5 Mod. 86. 5 

Or, quod non debit in ſatigfuction; for there muſt be a mutual 

| 8 and acceptance in ſatisfaction and the one imports both. 
ad. 86. . 
. Or, nul tiel accord, Win. Ent. 1075, 1076. Tho. 70. 


(D) Arbitrament. 
(D 1.) When it is a Bar, 
N all ations where accord is a good bar, arbitrament is alſo a bar, 
6 Co. 44. Semb. 1 Rol. 267. J. Dy. 75.6. Vide ante, (A 1.) 
So, an arbitrament between A. and B. for a treſpafs done by my 
cattle, then in the poſſeſſion of 4. is a good bar, in an action againſt 
me for the ſame treſpaſs. 1 Kol. 268. b. | 
So, an award of a collateral matter, is a good bar, 1 Sal. 76. 
Mod. Ca. 221. 
So, in debt upon a bond, a ſubmiſſion of all matters in controverſy, 
and an award, that the bond ſhall be diſcharged, is a good plea; 
tho' a bond by itſelf cannot be ſubmitted, nor ſhall arbitrament be 


* 


any plea to debt upon it, generally. R. 1 Lev. 292, R. 1 Rol. 2643. 


| . 30. 7. Al. Fo 


(D 2.) When not. 


But in actions real, arbitrament is no plea, 1 Rol. 265. J. 50. 266. 
L. See | 

Nor, in actions founded merely upon a deed. 1 Rol. 265. T. 

Nor, in actions founded upon a ſtatute or record merely: as, in 
debt for arrears of an account found before auditors. 1 Rol. 205. 
J. 5. 264. K. | 

And, if it would be no plea in debt, it is no plea in aſſumpfit for 
the ſame debt. R. Al. 5 

Yet, in an aCtion not founded upon a ftatute or record only, ar- 
bitrament is a plea; as, in debt upon the ſtatute of labourers; for it 
is founded upon the departure of the ſervant, whieh is a matter 1 
fais, as well as upon the ſtatute. 1 Rel. 265. J. 10. 

So, arbitrament 1s no plea if the party has no remedy upon the 
award: as if the award be void. D. Lut. 57. 283. Carth. 188. 

If the award be to do a thing, the performance of which the party 
cannot compel : as 0 be nonſuited ; to deliver lands in ſatisfaftion, & s. 
1 Kol. 266. J. 35 ad 45. 267.1. 35. Tut. 57. 

So, if the award does not give a preſent ſatisfaction, or a ſatisfac- 
tion that will be executed before the action commences, D. Lut. 


56. 283. \ Or, 
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Or, at leaſt if the plaintiff has no remedy by action upon the award. 

Lut. 56. | ; 

m if * award does not extend to the thing demanded by the 
action; as, if the arbitrament diſcharges all accounts, and the action 
is for money upon an igſimul computaſſet. R. Al. 5. | 

So, if the award does not give a new duty, but only diſcharges the 
old demand, c. by releaſe, &c, R. 1 Sal, 69. ; 

But generally, the plaintiff may have a remedy upon the award; 
for the ſubmiſſion imports mutual promiſes ; and therefore, if the 
defendant pleads arbitrament, he need not aver performance gene- 
rally. K. in B. R. between Crofts and Harris, P. 3W. & M. 
Carth. 188. Mod. Ca. 222. Dy. 75. ö. Vide 1 Sal. 9. 
And therefore, if the award be o pay money at a future day ; be- 
ſore the day arbitrament is a good plea without ſnewing payment. 
1 Rol. 267. J. 30. D. Lut. 56. R. 5 Ed. 4. 7. a. Pl. Com. 6. a. 

So, if the award be of a collateral thing, performance, generally, 
need not be averred. Per Holt, Powel cont, 1 Sal. 76. Mad. 
Ca. 222. Ry 

Yet, where the time of performance is paſt, arv:trament is no bar, 
without ſhewing a performance, tho' the plaintiff has a remedy by 
action upon the award. 1 Rol. 267. J. 25. 27. D. Lut. 56. 

As, if the award be 10 pay money or to give a bond at a day paſt, he 
ought to ſhew, that he has paid the money, or given the bond. Tut. 
56. 5 £d. 4. J. a. 

And it is not ſufficient to ſay, tout temps priſt, and make a tender 
in court. Lut. 56. 

Except where the plaintiff himſelf is the cauſe, that it was not 
performed: as, if the defendant tenders the money at the day, and 
the plaintiff refuſes it. 1 Rel. 267. J. 40. Lut. 283. 56. 

If the award be, that the defendant ſpall ſeal an e, which the 
plaintiff ſhall bring to him at ſuch a day; and the plaintiff does not 
bring any obligation. 1 Rol. 267. l. 45, 5 Ed. 4. J. a. | 


ACCUSAT ION. 5 
Vide Parliament, (L 8, c.) —Viſitor, (A 13.) 


= ACQUITTAL. | 
Vide Action upon the Caſe for a Conſpiracy, (C F. — Appeal, (G 11.) 


ACQUITTANCE. 
Vide Releaſe, (E 1, Oc.) 


AC Te 
Vide Ancient Demeſne, (C 1, Cc.) 


A& of Bankruptcy. 
Vi.ie Bankrupt, (C 1, &c. D 5.) 


Act of God. 
Vide Abatement, (H 32, Woman eue, (L 12.) 


Vol. I. Act 


„ „. * 


* 


Act of Law. 5 
Vide Condition, (L 13.) : 


Act of the Party. 
Vide Abatement, (H 41, &c.—O.) 


Act of a Stranger. 
Vide Abatement, (H 54, &c.)— Condition, (L 14.) 


Acts of Huſband and Wife. 
Vide Baron and Feme, G 1, &c.—H.—I 1, Cc. K.—N.— O. 
P 1, Cc.— Q. R.—8 1, Sc. — Chancery, (2 M 5, 6, 7, 8. 11.) 
Acts by Jointenants. 
Vide Chancery, (3 V 7, Cc.) 


Acts of Non Compos. 
Vide Idiot, (D I, Sc.) 


Acts by an Infant. 
Vide Infant. 


Act of Parliament. 

Vide Parliament, (G 10, &c.)—R 1, Cc.) Action upon Statute. 
Dett, (A 1.)- Information, (D 3.)—Ireland, (B 1.)——Roy, (A 3.)— 
War, (B 6, 7. 55 

Judicial Ad. 
Vide Aclion upon the Caſe for Deceipt, (E 1.) 


VDnlawful Act. 
Vide Juſtices, (M 10.) 


— — — 
ACTION. 


(A) The Nature of it. 


N aftion is a lawful demand of a man's right. Co. Lit. 285. a. 
2 Infl. 40. | 
In life, liberty, and eſtate, every one, (who has not forfeited them,) 
has a property, and right; and if they are violated, the law gives 
an action to redreſs the wrong, and puniſh the wrong-doer. Yau. 


337. | | 
(B) Who may ſue. 
(B 1.) The King. : 
T HE king, tho! he is the chief and head of the kingdom, may ſue 
1 as demandant. Th, D. J. 1. c. 3. 3 Inft. 136, As, 
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As, in a writ of right. 6 Ed. 3. 291. 5. fo. b.] Th, D. 2 1. 
E. 3. 2 7. F | : 


In a writ of Ber. Th. D J. 1. c. 3. J 4. 3 Lis. 136. 1 
In a writ of error. 22 Ed. 3. 21. 6. 39 Af pl. 18. T5. D. J. 1. 


„3. 7 17. / | | 
| 6 LES of ward. 1 H. 4.1. 3 Infl. 136. Th. D. J. 1. c. 3. 


, 18, 
7 In a guare impedit. Th. D. J. 1. c. 3. / 15, 16. 3 Infl. 136. 
In a right of advowſon, Th. D, h I, c. 3. 7. 3. 
In deceit to reverſe a fine of land in ancient demeſne. Per Thirning, 


11 H. 4. 86. Th. D. J. 1: c. 3. . 21. 


In an attaint, 42 Ed. 3. 26. 6. 3 It. 136. Th. DUE ries 3. 


1. | | | 
. In debt. Th. D. J. 1. c. 3. / 21. 3 Ji 136. 

In treſpaſs. 4 H. 4. 4. 6. 10 H. 4.3. Th. D. J. 1. c. 3. /ig. 
for his goods and chattels, or quare clauſum fregit. F. N. B. go. 1. 

In a ire facias. 10 H. 4. 7. 3 Inſt. 136. Th. D. J. 1. c. 3. 
J. 16. 20. | | | 
In quare incumbravit. 3 Infl. 136. 

So, the king may ſue in Chancery for a matter, in equity. 1 Rol. 

J. 36. | b | 
Tr & king of another kingdom may maintain an action in B. R. 
or other court. 1 Rel. 133. | >= * 

But, the king ſhall not have an action, except when the principal 
cauſe of action belongs to the king; for upon the peace broken, or 
any wrong done principally to another, the king ſhall ſue only by 
indictment. Th. D. J. 1. c. 3. / 9, 10, 11. 

Or, by information, or other matter of record. 3 Inf. 136. 

So, for an offence, or contempt againſt any ſtatute, the king ſhall 
ſue only in an action by qui tam, &c. | pf” | 

And, a declaration for the king ought regularly. to be in the name 
of the aftorney- general. 2 Lev. 82. | 


Yet, if it be in the name of the king himſelf, as coram domino rege 


venit dominus rex, &c. it is good. R. 2 Lev. 82. 
Vide F. N. B. 101. A. " | 


(B 2.) The Queen, 


90, the queen of England may ſue by writ, without naming the 
king. Th. D. J. 1. c. 4. Co. Lit. 133. a. | 

As, in a guare impedit. . 18 Ed. 3. 1. 3. Th. D. J. 1. c. 4. J 1. 

In a parce fracmo. F. N. B. 101. | 

And, if the ground of the action by the queen be a breach of the 
peace, the writ ſhall ſay, pore per vad. &c. A. quod fit, &c, ad re- 
Jpondendum tam nobis quam Anne regine Anglie. 7. B. 101. 
So, the queen may exhibit an Eng/;/h bill in Chancery by way of 

an information by her attorney-general, to enforce or confirm a degree. 


R. 2 Rol. 213. J 10, | 
The queen, in an action by herſclf, ſhall not find pledges. 


E. N. B. 101. A. ; ; | 
Nor, ſhall ſhe be amerced, if there be judgment againſt her, 
F. N. B, 101. A, | | | 


© — 


S 
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(B 3.) A Common Perſon. 


"1 the om of Wales may ſue by writ. Th. D. J. 1. c. ge 
1 H. 5. J. J. | | 
. Bo, every other ſubje of the king, vide 2 Int. 55, 56. who has 
no legal impediment z of which vid. Abatement, (E 1, &c.) 

So, an alien enemy. Vide Abatement, (E .) 

So, a body politick, ſole or aggregate, ſpiritual or temporal. 

90, an idiot, lunatick, Sc. ſhall ſue in his own name. Poph. 141. 
1 Brownl. 197. | 
-- So, the inhabitants of a hundred may have debt, or a ſcire facras, 
upon a judgment for them in an aQion againſt the hundred for coſts ; 
for the ſtatute which enables them to be ſued, enables them to ſue 
for coſts, if the judgment be for them. R. F. g. 296. 

[A foreign trading company (as the Dutch Weſt-India company) 
may ſue by their name of reputation, Dutch Weſt-India Company v. 
| Henriques, MH. 11 G. Str. 612.) 


Who cannot ſue. 
Vide in Abatement, to the Ability of the Perſon, (E 1, Oc.) 


, (C) Who may be ſued. 
(C 1.) The King. . 
7T JNTIL che time of Edw. 1.— The king might have been ſued in 
all actions, as a common perſon. 22 Ed. 3. 3. 43 Ed. 3. 22. 
Dub.—St. Pre. R. 42. Th. D. I. 4. c. 1. J 3. | 
And the form was, Pracipe Henr. Regi Angl. &c. 24 Ed. 3. 23. 
{55 6.] Th. D. J. 3. c. 1. /. 3. 


But now, none can have an action againſt the king 3 but one (hall 
be put to fue to him by petition. . Th. D. I. 4. c. 1. Vide Præro- 


gative, (D 78.) | 

So, no one can vouch the king; for that is in nature of an ac- 
tion. 3 H. 7. 14. 6. 9 H. 6. 3, 4. Th. D. J. 4. c. 2. / 2. K. 
Cro. Car. 96. | | 


So, if a fine be levied by the king of lands, it ſhall not be by writ 
of covenant, but by render. Cro. Car. 97. | | 


, (C 2.) The Queen. 
| The queen may be ſued without the king her huſband in all ac- 
tions; for ſhe is a perſon ſole by the common law. 11 H. 4. 67.6. 
A. D. J. 4. c. 2. f. 1. Ts | 
And may be vouched. 3 H. J. 14. 5. Th. D. I. 4. c. 2. ,. 2. 
So, the queen dowager may be ſued by action, without ſuing to her 
by petition. 10 Ed. 3. 508. [26.b.]) 9 H. 6. 12. 11 H. 6. 32. 
Th. D. J. 4. c. 2. f. 3. 


(C 3-) A common Perſon. 
So, the prince of Wales may be ſued by writ. Th. D. J. 4. e. 2. 


he 
And, evety ſubject of the king eccleſiaſtical or temporal, man or 
woman, villein or free. 2 Hf. 55, 6. iſ | 


Tho' 


ACT] 
a | D 2.) Civil 
(D 2.) Real.] Civil actions are real, perſonal, or mixt. Co. Lit. 284. b. : 3 
IE Every real action is poſeſory, viz. of his own poſſeſhon or ſeiſin; or auncgſtrel, viz. 
And real actions aunce/trel are poſſeſſory, viz. when the anceſtordies in poſſeſſion, and the! 
f Ci. Right parent lies by a tenant in fee for lands and tenements only, ar 
commanding him to do right in his court. Vide Droit, (B 1.) 
2. Right quia-dominus remifit curiam, where upon ſuch a ſuggeſtion, the 
3. Præcipe in capite, which ſhall be returned in C. B. where the land is 
4. Right in London, when the land lies in London. Vide Droit (D). 
5. Right of advoꝛuſom lies for an advowfon, by him who has the fee, 7. 
6. Right de rationabili parte lies by one parcener, Wc. in fee, againſt the 
7. Right of dower lies to the heir, or feoffee of the huſband, to do right in 
8. Right ci, for lands in ancient demeſne, which are pleadable only in t 


ft. Writs of right, 1. Right upon a diſclaimer. lies by the lord for the land, which the te 
which are either 2. De rationabilibus diuiſis lies for dividing lands by metes between tv 
Right of ward lies for the lord, where his tenant dies in his homag 
Of cufloms. and ſervices lies for the lord, when his tenant deforces 
. Ceſſavit lies by the flat. V. 2. 21. for the land, where the tenant | 
Eſcheat lies, when a tenant in fee dies without heir. Vide in E/c 
- Nativo Habendo lies for a villein by him who has the inheritance, v 
8. Quo jure lies by him who has the fee in the land, againſt him whi 
9. Sefa ad molendinum lies for refuſing to grind at his mill, as he oug 
10. Ne injuſte vexes lies for a tenant, when the lord, without coercion, 
11. Writ of meſne lies for the tenant paravai/ to be acquitted, when he 
12. Dower unde nihil habet lies by the wife for the dower. Vide Dou 
13. Quod permittat lies to have common, remove a nuſance, Cr. V. 


1 
, 


F "i 


Properly ſo called 


: 
— 


— Or in nature of a writ of right. 


A An 4 w 


A. 


[Vide Droit.) 


CI 


8 5 In deſcender, F. N. 
2 | 14. Formedon lies for tenant in tail, and may be 3 remainder, F. N. 
— U It | reverter, F. N. 
8 Ws In the guibus, or in nature of an aſſiſe. e ee fuit 

— | . In the per, when the tenant claims by him who made t 
2 2 1. Upon difeifn. In ns and cui, when he claims "4 the ſecond degre 
2 | In the pg, when he claims after all the degrees. 

& | 2, Writs of entry, ; . EE 
which lie in the per, When any intrudes after the death of the particular te! 
| the per et cui, or the 2. Upon intriſſon. 4 Or intrudes, or detains after a term expired, which is 
- poſt, and are Or detains land given cauſ# matrimonii prælocuti. F. N 

| 3 
| * "By a perſon incapable ; as, an ideot, infant, &c. 1 — 
= Ad communem legem, which lies 
| [Vide dum fuit infra | By a particulartenant Jp fat. as Is cakes e by th 
| @tatem} 3- Upon akenation. 3 | 3 2 caſu by tl 
| | « Cui in vita, Vide Baron and 
By the huſband of his) Sur cui in vita; for the heir o 
| wife's eſtate. Cui ante divortium, Vide dun 
I 1 Sur cui ante divortium. 
C3. Writs auncefirel poſ- ¶ Mort danceflor, which lies when the immediate anceſtor dies ſeiſed, and 
ſeſſory; as Aiel, which lies for the heir upon an abatement after the death of the g 
555 Beſaiel, which lies after the death of the great grandfather. 
[Vide Aſſiſe.] Cofinage, upon the death of any other collateral couſin, 
1 LMNaper obiit, which lies, when one parcener, after the death 2 the anceſtc 
» ay © | 3 
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mencefired, viz. of the poſſeſſion o or-ſciſin of his „ 6 Ca. 3. Marla. : 
eſſion, and the land deſcends; or rightful, when only the right deſcends from the anceſtor. 6 Co. 3. * 


_ only, and ſhall be directed to the lords or bailifſs of the manor of which the land is bell, 
oit, ( 1.) | 
ſuggeſtion, the writ is directed to the ſheriff returnable] in C. B. Vide _— (C 70 

re the land is held of the king in capite. Vide Droit, (C 1.) 

Droit (D). 

s the fee, Juris utrum lies for a parſon, De. Vide in guare impdit, (B 1, 2. * 

ſee, againſt the other, who enters into the whole. F. N. B. g. B | 

to do right in his court to the wife, when ſhe has only had part of her dower. Vide Dower, bs 1.) 
dable only in the. court there. Vide Ancient Demeſne, (G 1, Sc.) 


J, which the tenant diſclaims to hold of him. Vide Droit (F). 

tes between two adjoining vills. Vide Droit (L). 

es in his homage, and a ſtranger ſcizes the body, or land of the ward. Vide Guardian, (H 1.) - 

enant deforces him of his rent, or other ſervices. Vide Droit (G). 

re the tenant ceaſes-two-years, and there is no diſtreſs for the ſervices, Vide ce. 

Vide in Eſcheat. 

inheritance, when he flies out of the manor. Vide Vi n (C 1, 2.) 

gainſt him who claims common there. Vide Quo jure. 

nill, as he ought by tenure, or preſcription. Yide Droit (H). 

hout coercion, has ſeifin of greater ſervices. Vide Droit (J). 

titted, when he is diſtrained by the lord paramount, Vide Droit (L). 

er. Vide Dower, (G 2.) 

ance, &c. Vide Quod permittat, 

ſcender, F. N. B. 211. L. | 

mainder, F. N. B. 217. D. | | | 

verter, F. N. B. 219. E. | . 
Vide dum fuit infra ætatem (H). : | 

m who made the diſſeiſin. 

e ſecond degree. 

degrees. 


e particular tenant, F. N. B. 203. E. ä 
ired, which is called ad terminum qui præteriit. F. N. B. 201. D. 
— F. N. B. 2096. 


to, Dum non fuit compos mentis. Vide dum fuit infra ætatem (B). 
ants Ge. Bu fuit infra ætatem. Vide dum fuit infra ætatem (A). 
em, which lies after the death of the tenant. F. N. B. 49. D. F. 220. 
ſu proviſo by the fat. Gio. 7. in the life of the tenant in dower. Vide dum fuit infra ætatem (D). 
nſimili caſu by the flat. W. 2. 24. in the life of any other particular tenant, Vide dum fuit ætatem (E). 
ide Baron and Feme, (I 3. | 
for the heir of the wife. 
um. Vide dum Fuit infra ætatem (G). 


* 


ortium. 

ies ſeiſed, and a ſtranger abates. Vide Aſſi/e, (C 1, &c.) 
death of the- e | 

bo > Vide Aſiſe (D). 


x of the anceſtor, enters and ouſts the other. Vide 4 *(E 8 | 
K 3 ; . chat [D 3.) Perfonal.} 
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ö Tho? he be deaf, dumb, or an idiot. Th. D. J. 4. c. 2. 7 4. 
Tho? he be non compos mentis, lunatick. Bid. | 


Tho' he be a leper. Bid. | 
Tho” he be convicted, or attainted. R. Ny, 1. 75. D. J. 4. c. 2. 


7 CThough a perſon attainted is liable to civil ſuits, yet he ought 
not to be charged but by leave of the court, or of a judge = 
chambers. Macdonald's caſe, 1747. Foſter, G1.) 

[If a perſon attainted of high treaſon is charged in cuſtody in a 
civil action by leave of a judge, there cannot be a motion to diſcharge 
him from cuſtody, on the king's pardon, on condition of tranſport- 
ing himſelf; the firſt ſtep muſt be, to move to diſcharge the judge's 
order. S. C. 1 Wilſon, 217. ] For 

Or, outlawed. 2 It 56. Th. D. J. 4. c. 2. /. 4. 

Or, excommunicated. id. | 

Or, within age. Bid. 

So, every body politick may be ſued, 

Or, an alien born. | | | 

But, a man profeſſed ought to be ſued with his ſovereign, a villein 
with his lord, and a feme-covert with her huſband ; of which vide 
Abatement, (F 1, 2, 3. | | 

[An officer, appointed by government, treating as an agent for the 
public, is not liable on contraQts made by him in that capacity. 
Macheath v. Haldimand, B. R. E. 26 Geo. 3. 1 T. R. 172. Unwin 
ve Wolſeley, B. R. E. 27 Geo. 3. 1 T. K. 674.] 2 

[But he may contract in ſuch a manner as to make himſelf per- 
ſonally liable. Bid. p. 181.] 2 


D) The Diverſity of Actions. 
(D 1.) Placita Coronz. 


THERE are two kinds of actions; placita coronæ, et civilia, Co. 
Lit. 284. b. 
Pleas of the crown are thoſe, which contain offences done againſt 
the crown, and dignity of the king. St. P. C. 1. a. 


(D 3.) Perſonal.] A perſonal action is ſuch as concerns the per- 
ſon only, by which nothing but damages can be recovered, Bra&. 
102. Jon. 214. 

When a perſonal action dies with the perſon, and when not. Vide 
in Adminiſtration, (B 13.)==Treſpaſs, (B 5.) | | 

[Whether an action be real or perſonal depends on the thing to be 
recovered by it, and not on the nature of the defence, and therefore 
a replevin is a perſonal action, though the title to land be brought in 
queſtion, Eaton v. Southby, C. P. T. 10 & 11 Geo, 2. Willes, 131. J 


D 4.) Mixr.] Mixt actions are thoſe, in which the freehold is 
recovered, and alſo damages. Co. Lit. 284. 5. 
As, in aſſiſe of novel diſſeiſin. Co. Lit. 285. a. Lit. Sect. 494. 
Quare impedit, and darrein preſentment. Lit. Se. 493. 
Curia claudenda, which lies againſt the tenant of the freehold, ſor 
not incloſing his land, to the nuſance of the plaintiff ; and the judge 
ment ſhall be, that he incloſed the land and render damages. 


"3 Warrantia Ks 
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Warrantia charte, in which the plaintiff ſhall have judgment for 
the warranty, and alſo for damages, | 

Waſt. Lit. $8. 492. "NY | | 

Writ of annuity. Co. Lit. 285. a. Cont. R. Jon. 214. Cro, Car, 
171. Ejectione Firmæ. | | 


(E) An Action does not lie before a Cauſe of AQion 
accrued. 


A N action does not lie before a cauſe of action accrued. When 
this may be pleaded in abatement, vide Abatement, (G 6.) 

And, if it be not pleaded in abatement, yet if it appears upon the 
record, it may be moved in arreſt of judgment. 2 Lev. 197. Carth. 
114. Vide Sho. 147. | | | | 

Or, aſſigned for error ; as, in debt upon an obligation payable at 
Mich. and the original was teſted 15 Sept. returnable Ofab. Mich, 
and becauſe the original was teſted before the cauſe of action, the 
judgment was reverſed. R. Cro. El. 325. Vide 1 Leo. 186. | 

Sa, in aſſumgſit, where the plaint was ended 1645 May, upon a 
promiſe on the 47h May, to pay 19th May. K. 2 Cro. 70. Tel. 70. 

So, where the plaintiff declared, that the defendant 23d Dec. aſ- 
ſumed ; where it appeared that the promiſe was made 23d Dec. to pay 
23d January. R. Cro. Car. 575. 

That the defendant promiſed to pay 30 ſhillings a- year for an houſe, 
and the plaintiff demands 45 ſhillings for a year and an half; for he 
cannot demand for a year and an half; for it is payable annuatim ; aud 
if intire damages are given, it is void for the whole, R. Lit. 61. 

90, in ejectment, if oyſter be alledged aſter the tte of the original. 
R. Jon. 304. Cro, Car. 272. 282. 7 

So, in a debt upon a bond for performance of covenants if a breach 
be aſſigned for a time after the action commenced, it will be bad. 
R. 1 Sid. 307. | 
$0, in debt upon a bond for payment of money, which becomes 
due before plea ; if it be after action commeuced, it is bad. Semb. 
cont. 1 Sid. 308. | | 

So, in covenant by an aſſignee, he cannot recover for a breach be- 
fore the aſſignment. R. Leo. 51, 

So, in treſpaſs for taking of tithes, which the plaintiff claims in right 
of his wife ; if upon the evidence the taking appears before the mar- 
riage, the plaintiff ſhall be nonſuited. R. 1 Leo. 104. | 

So, in quare impedit upon a diſturbance, if the writ be 9th May, 
and by the replication it appears, that the diſturbance was 29th May, 
the plaintiff ſhall not have judgment. R. Heb. 198. | 
So, in an action upon the caſe for'a malicious indictment, upon 
which he was acquitied 30th OF, where the memorandum was, q 
alias ſcilicet term. Sanct. Mic. which relates to the firſt day of Mi- 
chaelmas term, viz. 23d Of, and therefore bill was before the 
cauſe of action. R. Carth. 114. | 

[An aclion for a malicious proſccution cannot be maintained till 
the proſecution is terminated, which muſt appear on the declaration. 
1.fher v. Briſtow, B. R. T. 19 G. 3. Dougl. 215.) 

LAs to the caſes of commitments by juſtices of peace on malicious 
accuſations, or of malicious holding to bail, vide Morgan v. Hughes, 
J. R. H. 28 Geo. 3. 2 T. R. 225.) | So, 
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go, in an information for uſury in Michae/mas term, the defend- 
ant pleaded quod ante exhibitionem hujus informationis, viz. eodem termi-« 
0 M. another perſon exhibited another information and had judg- 
ment thereon z and the plea was bad; for both the informations 
were at the ſame time. R. 2 Lev. 141. 

[If a bill of exchange is not accepted, an action will he againſt the 
drawer before the time it is made payable, Milford v. Mayor, B. R, 
H. 19 G. 3. Dougl. 55.] ET | 

(Otherwiſe, as it ſeems, if the defendant ſet out the days on 
which each bill was exhibited, by which the court may judge of the, 
| are by Str. 1169. Vide 3 Bur. 1434-] | | 

And, this error is not aided by the fat. 18 Eliz. c. 14. after ver- 
dict, tho' the want of an original would have been aided. R. Cro. 
El. 325. R. Gro. Car. 272. 282. 575. R. Sho. 147. Jon. 304+ 

So, if a bill be entred to be filed at a day before the cauſe of ac- 
tion; after error brought for this cauſe, the court will not amend 
the 2 that -it may be according to the judgment. 4 Mod. 367. 

But if the proceſs is returnable after the cauſe of action, tho? it 
bears ef the laſt day of the preceding term, which was before the 
cauſe of action, it is not error. R. 2 Cre. 561. | 

So, if the /atitat be teſted before the — of action, if the plain - 
tiff does not declare before. R. 2 Mod. Ca. 343. [Fofter v. Bonner, 
Cub. 454. ] 1 

[And this is the caſe in bailable as well as common writs. Bf v. 
Wilding, B R. M. 37 G. 3. 7 T. R. 4] . 

Un the Common Pleas, the ſuing out of the original is the com- 
mencement of the action, in the King's Bench the exhibition of the bill, 
which, tho' ſeldom filed, is that, of which the declaration is ſuppoſed 
to be a copy; the bill of Middleſex or latitat is only proceſs to bring 
the party into court, and the time of the ſuing it out is not, in general, 
material, if a cauſe of action ariſe before the declaration. Cowp. 


455] 

[But if the defendant plead that before the exhibiting of the bill, 
the ſtatute of limitations had run, the plaintiff may reply that before 
the ſtatute had run, ſc. on ſuch a day he ſued out a /atitat z but if the 
plaintiff alledge that he ſued out a latitat according to the courſe of the 
court before the expiration of fix years, &'c. the defendant may re- 
join and /hexv the very day of ſuing out the writ, which was after the 
lix years had expired. 2 Bur. 962.] | 

[But to bring the caſe within the equityof the law, the /atitat 
muſt be taken out with intent to declare in that action, and muſt be 
continued to the filing of the bill. id. 961.] 

[So, if the defendant plead a tender before the exhibition of the bill, 
the plaintiff may reply that before the tender, /c- on ſuch a day he 
ſued out a /atitat. bid. 963.) 5 | 

(But if the tender was actually before the ſuing out of the /atitat 
altho' ſubſequent to the teſte, it is good. bid. ] 

(So alfo, in actions on penal ſtatutes, if the writ of latitat be aQually 
ſued out within the time given by the ſtatutes, that is a ſufficient 
commencement of the action to ſave the bar; but in none of theſe 
eaſes is the teſte ſufficient. Bid. 964.} e 
(And if a man be taken in the vacation by warrant without writ, 


and a lalitat be procured teſted in the preceding term, it ſhall not diſ- 
| K 4 | | __ charge, 


136 ACTION 


charge the wrong done after the teſte, and before the actual taking 
out of the writ z but the plaintiff in an action for falſe impriſonment; 
may fake iſſue when it was proſecuted in truth. Bid. 963. Vide 
2 Bur. from go to 968. Cowper, 454 to 457. Dougl. 61, where 
the whole ſubjeCt is conſidered at full length. , 

So, if the declaration be de termino Paſche, and the cauſe of ac- 

tion did not accrue till the firſt day of that term, ; it is not error, if 
the bill was filed afterwards. 2 Lev. 176. 
So, if the declaration be de termino Paſche generally in B. R. and 
not of a day certain in the term, as it may, which relates to the firſt 
day of the term, and the cauſe of action accrues after the com- 
mencement of the term; yet if bail was not filed till the cauſe of ac- 
tion accrued. it is not error; for the cauſe is not depending till the 
defendant is in cu/tcdia mareſchalli, or till the filing of bail. R. 2 Lev. 
13. I Vent. 135. | 

So, if an ejectment be de termino Paſche in B. R. and the demiſe al- 
ledged at a day after the commencement of the term : it is good, if 
the bill was not then filed. R. 1 Sid. 432. Vide 1 Vent. 135. | 

And it may be examined, when the bill or bail was filed. Med. 
Ca. 33. 1 Sid. 432. 

[So, in aſſault and battery, if the memorandum is of Michaelmas 
term generally, and the fact, on plea of Jer aſſault, & c. proved, is 
within the term, it is well enough. Guy v. Kitchiner, T. 21 G. 2. 
Str. 1271. S. C. by the name of Hay v. Kitchin, 1 Wil. 171.) 

So, if a declaration in ejectment in R. B. be de termino Mich. and 
the demiſe is alledged 30th OF, but the original not teſted till 2d 
Nov. it is good. Semb. 2 Vent. 174. Vide 1 Vent. 135. Sr 

So, if in treſpaſs the continuando be to the middle of the term, if the 
bill was afterwards filed. 1 Vent. 264. N 3 

Otherwiſe, if the continuando be carried after the end of the term. 
R. 1 Vent. 264. | 

So, in covenant by an heir, if the breach be, that there was no re- 
pair ſuch a day, nor ten years before, which goes to the time of his 
anceſtor, it is not error ; for out of repair at that day, is all that was 
material, and the ten years before, frivolous. R. 1 Sal. 141. 

So, if the defendant alledge a matter, which ſhews the aQion 
brought before a cauſe of action accrued, which is not relied upon, 
but the plaintiff pleads over, and iſſue is joined upon a collateral point, 
it will not be error. R. 2 Leo. 20. Cro. El. 110. 68, 9. Vide in 
Prader, (C 85.) — | 
- [Qualhing of a writ is not ex debito iſtitia, and therefore though 
the cauſe of action appears on the face of the capias, to ariſe after the 
tete, the court will not quaſh it, but give plaintiff opportunity to ſet it 
right if he can, by filing a bill as of next term. Andrews v. Dingley, 
M. 4 G. 2. Str. 877.] | | 

In ſome caſes, certain things are required by act of parliament to 
be done, by the plaintiff previous to the commencement of an action, 
or he cannot recover, and the defendant need not plead the omiſſion: 
as in actions againſt juſtices of peace, for any thing wrong done in 
the execution of their office, a month's notice of the intended action 
mult be given, which if not done, the juſtice may plead the general 
iſſue, and be entitled to a verdict for want of notice. Stat. 24 G. 2. 
c. 44.0 Wr A K 
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, an action does not lie upon an intire contract for payment at ſe- 
| 8 veral days, till the laſt day is paſt; as, if a man be bound by an 
obligation or contract, to pay 100 /. at five ſeveral days, debt does 
not lie till the fifth day is incurred. Co. Lit. 292. 6. D. 3 Co. 
22. 4. 

[If bond is conditioned to pay money at ſeveral times, it becomes 
abſolute by not performing any of the payments. Coates v. Hewitt, 
M. 18. 2. Hallet v. Hodges, P. 25 G. 2. Wil. 80.] 

If a man leaſe a ſtock of cattle or goods for years, rendring rent at 
ſeveral days, debt does not lie till all the days be incurred. 3 Co. 
22. a. Walker, e | | 

But it will be otherwiſe, if the contract be ſeveral in its nature; ag 
if a man leaſe land, rendring rent at ſeveral days, debt lies after cach 
day: for the rent iſſues out of the land, and the contract follows the 
land. Co. Lit. 47. b. 292. 6. 3 Co. 22. a. 8 6h 8 

So, if leſſee for years aſſign his term to him in the reverſion, rend- 
ring rent, which is a ſurrender, and the rent not good by way of re- 
ſervation, but by way of contract, yet debt lies after each day. R. 
2 Lev. 80. 1 Vent. 242. 272. : 

Or, if the remedy is ſeveral in its nature; as, if a man be bound 
by a recognizance to pay 100 J. at five ſeveral days, he may ſue exes 
cution for each ſum after each day ; for it is in the nature of ſeveral 
judgments. Co, Lit. 292. b. 

Or, agree, if he fails of payment at the firſt day, that he will pay 
the whole. R. 1 Leo. 208. R. 2 Mod. Ca. 56, 7. 

So, if a man covenants to do a thing at ſeveral times, covenant lies 
upon every default. Co. Lit. 292. 6. | 90 

So, if there be a debt upon a bill, whereby a man agrees to pay 
5 J. per annum; it may be after the firſt year. R. 3 Lev. 383. | 

So, if he contract to pay at ſeveral days, an 2//ump/it lies for non- 
payment, after the firſt day. Co. Lit. 229. b. R. cont. 3 Leo. 4. 

As, upon a bargain, to deliver 20 guarteria tritici every year during 
his life; tho' debt does not lie, yet an aſſumꝑſit lies for default at the 
firſt year, 4 Co. 94. 6. Dy. 113. a. 5 

Upon an agreemenf to pay 4/. by 5s. per menſem, an aſſumpſit lies 
upon a default each month. R. per three 1 2 Cro. 504. 

[On a note of hand for paying money by inſtalments, action lies 
for every default of payment ; and he ſhall count only for the money 
-— and not for the whole money. Afford v. Hand, P. 12 G. 2. 

ndr. 370. | 

1 * 8 for 30 tons of ſtrong beer, and to pay 41. for 
each ton, an afſump/it lies for the 4 /. for ſo many tons when they are 
delivered. R. 1 Rel. 29. J. 30. OO 

Upon an agreement to pay 15 J. yearly for four years, if A. enjoy 
ſuch land, an aſſumpſit lies for each year that A. enjoys, before alf 
= years are incurred. R. Cro. El. 118. X. 23 Car. 1 Rol. 30, 

Upon an agreement to 1co/, upon a marriage, viz. 20/. at 
ſuch a day, kate L Ve. 2 aſſumpſit lies after cs D. tobe ſs 
R. Cro. 2 118. Me. 13. cont. X. acc. ſepius, 1 Rol. 29. J. 20. 35. 
R. Cro. El. 776. 807. R. 2 Sand. 337. | | TY 
| Upon 


Upon a promiſe to pay rent annuatim at Mich: and Annunciatiof, 
eſſumpit lies after each feaſt. R. 2 Leo. 107. | | 
- So, if there be a contract to deliver ſo much corn before Mich. ſor 
ſo much the comb, to be paid at the delivery of the laſt corn, and he 
delivers only part of the corn; yet an indebitatus aſſumpſit lies for ſo 
much after Mich. for tho' the agreement was intire, the feveral de- 
livery makes ſeveral contraQts, and the defendant has a remedy for the 
reſidue. Per Hale, at Norfolk aff. 1662. between Baker ahd Sutton. 
And damages given in an aſſumpſit upon the firſt default, are no bar 
in an ofſumpft upon a default at the other day; for they ſhall be in- 
| tended all for the default at the firſt day. 2, Dy. 113. X. Cre, 
Car. 241. 1 Rol. 29. J. 40. D. 2 Sand. 337. | 

But, if the jury give the intire ſum in damages, with an averment, 
that it was for the whole, it will be a bar to another aſſumpſt upon 
the ſame promiſe. R. 2 Cro. 505. | 


(G) The Law does not allow one Action, upon ſeveral 
| and diſtinct Cauſes of Action. 


MAN cannot join ſeveral, and diſlin cauſes of action in the 

ſame count, or declaration. | | 

When this may be pleaded in abatement. Vide Abatement, (G 4.) 
And for duplicity in the declaration. Vide Pleader, (C 33.) 

[Where the ſame plea may be pleaded, and the ſame judgment 
given on ſeveral counts; they may be joined in the ſame declaration. 
Brown v. Dixon, B. R. T. 26 Geo. 3. 1 T. R. Jenningt v. Newman, 
B. R. T. 31 Ges. 3. 4 T. R. 82 342 
And therefore a writ of entry does nof lie upon a diſſeiſin of two 
anceſtors. 31 H. 6. 14. 2. Th. D. J. 10. . 14. / 11. | 

In all real actions founded upon a title; as, in eſcheat, ceſſavit, writ 
of meſne, formeden in deſcender, remainder, or reverter, &c. the demand- 
ant cannot join lands, accruing by two ſeveral tenures, or by two ſe- 
veral gifts in the ſame writ, R. 8 Cs. 86. b, Buckmere. | 

So, it is bad, if a man ſue one aztaint againſt two ſeveral inqueſts. 
25 Ed. 3. 42. [85.a.) Th. D. J. 10. c. 15. J 1. | 
Or join ejectment of ward, and treſpaſs in the ſame declaration. 
Th, D. J. 10. c. 15. f. 1. Semb. 5 Mod. gi. | 

So, a man cannot join actions founded upon a fort, and upon 
contract inthe ſame declaration ; for they require different proceſs, and 
different pleas. Dan. 3. [But the true reaſon why an action may, or 
may not be joined, is not the difference of the defendant's pleas, for 
then a debt on obligation, and a mutuatus could not be joined; but 
the proper reaſon ſeems to be the difference of the proceſs and the 
_— the original ; as alſo the difference of the judgments. Giib. 

F. Je] | 

As, an aſſumpſt, and an action upon the caſe, founded upon ſraud, 
or deceipt. R. Carth. 189. 

80, if a man join aſſumgſit and trover in the ſame declaration. R. 
2 Lev. 101. K. 3 Lev. 99. Semb. Ray. 233. 
If huſband and wife join in an action tor the battery of both. 
9 Ed. 4. 54 (51.] T5. D. J. 10. c. 15. % 24. : 

Or, in treſpaſs for goods of the wife taken before the coverture, 
and goods of the huſband taken afterwards, 21 H. 6. 33.{30.] Th- 
L. I. 10. c. 15. J 24 | do, 
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$9, if a man join an action upon the common euſtom of the realm 
aoainſt a carrier, and rover in the ſame declaration. R. Paſch. 
7 V. 3. between Sir J. Dalſton and Janſon. 1 Sal. 10. 5 Mod. gi. 
Vide cont. infra. Dan. 4. | e | 
So, if huſband and wife join in an action for the battery of the 
wife, and taking the goods of the huſband. R. 2 Leu. 20. wg 
So, a man cannot join an action in his own right, and an action as 
executor or adminiſtrator. R. Hob. 88, Dan. 4. [ Eddowes v. Hop- 
tins, B. R. E. 20 G. 3. Dougl. 376. King v. Thom, B. R. M. 
27 G. 3. 1 T. R. 487. Cockerill v. Kynajton, B. R. E. 31 G. 3. 
4 T. R. 280.) Vide infra. Adm. 2 Lev. 110. K. cont. 2 Lev. 228. 
for the judgment is the ſame for both, and what he recovers as exe- 
cutor or adminiſtrator will be aſſets. R. acc. for the damages are 
intire, and it cannot be known how much ſhall be aſſets. 1 Sal. 10. 
A plaintiff ſhall not have an aCtion againſt another, to charge him 
as executor or adminiſtrator, and alſo in his own right ; for the 
judgment in the one caſe ſhall be de bonis teflatoris, in the other, de 
Tonis propriis. 2 Lev. 228. Semb. Mo. 419. X. Hob. 88. Adm. 
Cro. El. 6. | pi 1 | : 
| [A count for money had and received by the defendant to the uſe. - 
of the executor, as ſuch may be joined to a count for money had and 
received to the uſe of the teſtator; but a count for a debt due to the 
executor in his own right cannot, Petrie v. Hannay, B. R. E. 30 G. 3. 
7. K. 659.] | | | 
g [So, a count on a promiſe made by the defendant as adminiſtrator 
to pay money received dy him as ſuch to the plaintiff, cannot be 
joined with counts on promiſes made by the inteſtate. Jennings v. 
Newman, B. R, T: 31 G. Jo 4 > R, 437. Infra, tit. Pleader, 
12D1.)] | ie 
| [The aſſignees of A. a bankrupt, and alſo of B. a bankrupt under 
ſeparate commiſſions, cannot recover in the ſame action a joint debt 
due from the defendant to both the bankrupts, and alſo ſeparate debts 
due to each. Hancock v. Haywod, B. R. M. 30 G. 3. 3 T. X. 
433.1 
Aut where the plaintiffs ſued as aſſignees of A. and B. and alſo 
aſſignees of C. for a joint demand due to all the bankrupts, ſuch de- 
claration was holden good on motion in arreſt of judgment aſter 
verdict. Streatfield v. Halliday, B. R. T. 30 G. 3. 3 T. R. 779. ] 
So, a man cannot have one ſcire facias to reverſe ſeveral outlawries. 
29 Ed 3. 43. [33- 6.) Th. D. I. 10. c. 15. /. 4. | 
90, a man cannot join an action at common law, with an action 
{ unded upon a ſtatute. Fenk. 211. | 
[Two actions by the ſame plaintiff, one againſt a man and his 
wite, for words ſpoken by the wife, the other againſt the man only, 
for words ſpoken by him, cannot be conſolidated. Swithin v. Vincent, 
f. 4 G. 3. 2 Will, 227.] | | | 
But if in an action by huſband and wife for the battery of both, the 
defendant is found not guilty as to the huſband, the declaration is 
aided by the verdift. Per Brideman. Hurd. 166. Dub. 2 Cro. 65 5. 
R. 2 Vent. 29. Vide Pliader, (C 87.), | 
So, in a declaration upon ut, and trover, if the defendant be 
found not guilty as to the frever, it is aided by the verdict, Dub. 
2 Lev. 101, R. cont. 3 Lev. gy. : 
BR So, 
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So, in an action a inſt a common carrier upon the cuſtom of the | 
realm, and trover, if he be found not guilty for the trover. R. in 
C. B. Paſ. 5 Ann. Vide ſupra et infra, p. 141. 

So, in an action by an adminiſtrator upon a promiſe to the intef- 
tate, and another promiſe to himſelf; after verdict and intire da- 
mages, it ſhall be intended, that the other promiſe was made to him 
as adminiſtrator, R. per three J. Twiſden cont, 2 Lev. 110. 

And in real actions, the demandant may join ſeveral titles, 
which ſtand upon the ſame foundation, in one action: as, a man 
ſhall have a formedon in reverter or remainder, for lands which ac- 
crued after ſeveral entails, and at ſeveral times, if they are created 
and limited by the ſame deed. R. 8 Co. 87. a. 

So, in real actions founded upon a tert, the demandant may ſue 
for lands, which come by ſeveral titles, in the ſame action: as, he 
may have a writ of right, or a writ of entry in the nature of an 
aſſiſe, for lands which come from ſeveral anceſtors. R. 8 Co. $7. b. 

Or, an aſſiſe. 8 Co. 87. 6. 

So, in perſonal actions, if two cauſes of action are of the fame 
nature, they may be put in one action: as, an aſliſe lies for ſeveral 
rents upon ſeveral titles. Th. D. J. 8. c. 26. / 1, 2. Vide Dan. 3. 

[All counts whereon there is the ſame judgment, = be joined in 
one declaration, tho' they require different pleas. D. of Bedford v. 

Alec, T. 22 & 23 G. 2. 1 Wil. 248. Dickon v. Clifton. M. 
76 3. 2 Viſſ. 319. | 

[So, if on an agreement that H. may build a yard for landing 
goods 1 in B.'s cloſe, B. obſtructs him, he may declare in treſpaſs and 
in trover, Maſt v. Goodſon, M. 13 G. 3. 3 Will. 348. Beau v. 
Bloom, M. 14 G. 3. 3 Will. 456. 

So, annuity lics for two ſeveral annuities. Th, D. J. 8. c. 26. F; 3. 

So, an aſſumpſit lies by an adminiſtrator for a debt due to himſelf, 
and a debt of the inteſtate upon an igſmul computaſſet with himſelf, 
R. per three F. T wiſden cont, 2 Lev. 110. R. 2 Lev. 228. Dan, 4. 
Cont. Sho. 366. 

So, an action upon the caſe lies for words, and for a malicious 
indictment. Hob. 6. 

So, an aCtion upon the ſtatute of labourers, lies againſt the maſter 
who retains, and the ſervant who departs out of his ſervice. 28 Ed. 3. 
97. [21.] 29 Ed. 3. 7. L.] Th. D. J. 10. c. 15. /. 2. 

8o, replevin _ upon ſeveral diſtreſſes, at ſeveral days and places. 
Th. D. J. 10. c. 15. / 3. 10 Ed. 3. 508. 29 Ed. 3. 30. [23.] 

So, treſpaſs lie for ſeveral treſpaſſes at ſeveral places and 
times. 8 Co. 87. 6. 3 H. 6. 53.[52.] Th. D. J. 10. c. 15. % 21, 
22, 23. 

Or, debt for rent upon ſeveral leaſes, 8 Co. 87. 5. Vide Dan. 3. 
| So, waſte upon ſeveral leaſes. 8 Co. 87. . Vide Dan. 1. 
| 
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One raviſhment of ward, for the raviſhment of two daughters. 
Th. D. J. to. c. 15. J 7. 


One decies tantum, againſt jurors and embracers. 41 Ed. 3. 9. b. 
Th. D. J. 10. c. 15. /. 8. 
One conſpiracy, for two ſeveral acts of conſpiring, Th. D. J. 10. 


K 16. It, 
One audita querela upon two ſeveral matters. Th, D. J. 10. c. 15. 


13, 14. 
. Ons 


365. Vide ſupra, p. 140. contra. 
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One action upon the caſe, for ſeveral diſturbances and treſpaſſes. 


73. D. I. 10. C. 15. / 15. 


So, a man ſhall have an action for taking goods in the highway 
contrary to the flat. of Marlb. 15. and for taking goods and detain- 
ing them till a tine made in the ſame declaration. 39 Ed. 3. 25. [L20.] 
Th. D. J. 10. c. 15. /. 10. 5 1 

So, an action * the /at. 8 H. 6. for a forcible entry, and a for- 
cible detainer. Th. D. J. 10. c. 15. / 19. Y 

So, a man ſhall join debt upon bond, and upon contract, in the 
ſame declaration. Th, D. J. 10. c. 15. /. 9. D. 1 Vent. 366. 

Debt upon bond, and upon judgment. Lut. 43. 

[Debt on an amercement in the leet founded on a preſentment, 
and on a mutuatus, may be joined. Duke of Bedford v. Alcock, 
T. 22 & 23 G. 2. 1 Will. 248.) . 
So, he ſhall join detinue for charters, and for chattels. Th, D. I. 10. 
c. 16. / 6. 5 . | 

85 5 detinue. Th. D. I. 10. c. 15. J. 6. 16. 5 Mod. 91. 

So, trover and an action upon the common cuſtom of the realm 
againſt a carrier for goods loſt. Per Hale, 1 Vent. 223. R. 1 Vent. 

[Action for misfeaſance (as an action againſt a common carrier 
for ſpoiling goods) and trover may be joined. Dicton v. Clifton, 
4, G. 3- 2 Will. 319. Brown v. Dixon, B. R. T. 26 Geo. 3. 
1 . . 274] - 3 Be 

[So, trover and an action for words. Butcher v. Green, B. R. 
E. 21 Geo. 3. Dougl. 677.] | 

So, trover, and an action upon the caſe for the abuſe of an horſe. 


Adm. Lut. 101. R. Cro. Car. 20. D. 5 Mod. 91. 


So, a general treſpaſs and an action upon the caſe. R. Al. 9. 

[It is uſual to join a reſcue with treſpaſs. 2 Lutw. 1249. 

A fortiri, if in treſpaſs a converſion be alledged for aggravation. 
R. Lut. 1526. R. Sho. 180. Carth. 113. | ; 

So, treſpaſs for a battery of the ſervant, per quod ſervitium amiſit, 
and an action upon the caſe for keeping a dog accuſtomed ad mordend. 
over. 5 Mod. gi. 

So, if a man has in himſelf diſtin titles, he may have one action 
for a ort to both; for he does not declare upon his title : as, a far- 
mer of tithes by diſtin leaſes, two parts by one, and the third 
part by the other, ſhall have an action upon the fat. 2 Ed. 6. for 
_ ſetting out his tithes. R. Tel. 63. 1 Brownl. 86, 2 Cre. 68. 

0% 014. _ | | 

90, actions for ſeveral cauſes in the ſame declaration will be aided 
by verdict. R. Carth. 189. Vide ſupra. | 


(H) For Circuity of Action. 


80, the law abhors circuity of action, and therefore, if an admini- 
ſtrator recover in trover, and then the adminiſtration is repealed, 


the defendant ſhall have an audita querela, to avoid the circuity of ac- 


tion, if the plaintiff was to ſue execution againſt him, and then the 

new adminiſtrator was to have an aQion againſt the plaintiff for the 
money recovered. R. 2 Sand. 149. | | 

So, if a man, upon the credit of B. lend money to 4. which is 

| 6 applied 
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applied to the uſe of A. but is not put to account by A. upon an ac- 
count made between him and B.—The lender ſhall have an account 
in Chancery againſt A. for avoiding the circuity of action, if he was 
to be put to his action againſt B. and to an action againſt A. R. in 
Chanc. and upon appeal affirmed in Parliament. Ca. in P. 17. | 
But, a cauſe of action againſt a plaintiff will be no bar to an ation 
by him for avoiding circuity of ation, when the recovery in both 
actions is not equal: as, in waſte, it is no bar, that the plaintiff co- 
venanted to repair; for in waſte he ſhall recover treble damages, in 


covenant only ſingle. Me. 23. 


(I) For two Actions for the ſame Cauſe. 


80. an action does not lie twice for the ſame cauſe; and there. 

fore, if a man be twice proſecuted for the ſame crime, auter- 

Jeu acquit, or auterfoits convict, or attaint is a good bar. Vide Appeal, 
II.) | 

b 85 if two actions are commenced for the ſame cauſe, it may be 

pleaded to the one, that another action is depending; de quo, vide in 

Abatement, (H 24.) 

[But judgment in zrover for defendant is no bar to action againſt 
him for money had and received to plaintiff's uſe. v. Campbell, 
7. 11 G. 3. 3 Wil. 240.) 

[But plaintiff having right of action of rover or of action for 
money ha and received, and making his election by bringing trouver, 
if there is judgment for defendant in that, plaintiff 1s barred from 
action for money for which the goods were ſold. Kitchen v. Camp- 
bell, T. 12 G. 3. 3 Will. 304] ONS 

(Plaintiff in a former action declared on a promiſſory note, and for 
goods ſold, but, upon executing a writ of inquiry after judgment by 


_ default, gave no evidence on the count for goods fold, and took his 


damages for the amount only of the promiſſory note. It was ruled 
that the judgment thereupon was no bar to his recovering in a ſubſe- 
quent action for the goods fold. Seddon v. Tutop, B. R. E. 36 Geo. 3. 
6 T. R. 607.J | | | | 
So, if a ſtranger recover, pending another action for the ſame 
Gs that may be pleaded in abatement, De quo, vide in Abatement, 
4.) | | 8 8 8 

80 ſatisfaction to one is a bar in an action by another for the 
ſame cauſe. Vide paſt. (K 1, Cc.) | 1252 

[If two informations are exhibited the ſame day, for the ſame mat- 
ter, both ſhall be ſet aſide. Adams v. Carter, T. 1716. Bunb. g.] 

[If ſeveral actions of treſpaſs are brought ſor the ſame cauſe againſt 
one defendint, the court will order plaintiff to join them all in one, if 
poſſible. Stacey v. St'on, T. 8 G. 2. B. R. H. 137.] | | 

So, if two actions are brought by the ſame plaintiff at the ſame 
time for cauſes which may be joined, and the defendant is holden 


to bail in both, the court will compel the plaintiff to conſolidate them, 


and to pay the coſts of the application. Cecil v. Brigges, B. R. T. 


238 Geo 3. 2 T. R. 639.] 


[If A. bring one ejectment in B. R. and another in C. B. on the | 
ſame title and fer the ſame lands, the court will ſtay proceedings in 


one till he has diſcontinued in the other. Thruftout v. Troub eſomes 


M. 126. 2. Andr. 297-] But 


for the ſame uſury, is a bar. Semb. 2 Lev. 141. 


— 


* 
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But if there are two deelarations between the ſame parties, for 
different roads through the ſame cloſe, to different parts of the ſame 
town, the court will not conſolidate them. Mynod v. Bridge, H. 
16 G. 2. Str. 1178.] AE : 

(If plaintiff, having recovered lands in ejectment, brings ſeveral 
actions againſt the ſeveral defendants, occupiers thereof, who are 
ſome ſmall ſums in arrear, the court will not order him to conſolidate, 


| Stacey V. Sutton, T. 8 G. 2. . R. H. 1 37.3 


(K) When a Recovery in one Action is a Bar to 
8 another. 1 : 


x 1.) In real Actions. 


80.5 in all real actions, if the demandant recover upon demurrery 
O confeſſion, or yerdict, &c. that will be a bar to ſuch action for 
the ſame thing for ever. 6 Co. 7. a. Ferrers, | 

As, a recovery, or bar in an aſlife is a bar in every other aſſiſe for 
the ſame cauſe. 6 Co. 7. 5. 1 Leg 24. | 

Tho! the land be then named otherwiſe, if the plea was to lands 
put in view, and it be gverred that the ſame land was put in view. 
R. 1 Leo. 24. 1 | * 

So, it will be a bar to another real action of the like nature. 
6 Co. 7. 5 | | 

As, a recovery, or bar in an aſſiſe, is a bar in a writ of entry in 
the nature of an aſſiſe; for both are of his own poſſeſſion and of the 


| ſame nature, between the ſame parties. 6 Co. 7. ö. 


So, a bar in a writ of aie/, is a bar in a beſaiel, or coinage; for theſe 
are anceſtrel, and of the ſame nature, 6 Co. 7.6, * 

A feriiori, it will be a bar to another real action of a baſer nature. 
Th. D. JI. 11. c. 28. / 7. N | 

So, a retraxit entered, will be a bar to another action for the ſame 
cauſe. Adm, Dal. 78. Cro. Car. 551. | 


(K 2.) In Informations. | : 
Sp, in an information for uſury, judgment in another information 


In an action by gui tam, &c. conviction at the ſuit of the king, 
is a bar, Semb. Lut. 208. | 
90, judgment in an aQion by another gui tam, & c. Semb. Lut. 209. 
In an information for recuſancy, a prior conviction for the ſame 
recuſancy before juſtices of the peace, or at the aſſiſes. Win. Ent. 
$22. 524. 526. [Vide ante (E).] | | 


(K z.) In Perſonal Actions. 


So, in perſonal actions, a recovery upon demurrer, confeſſion, or 
verdict, Sc. is a bar to every other perſonal action ſor ever; for 
no one perſonal action is of higher nature than another; and there- 
fore, the party has no remtdy but by error, or attaint. R. 6 Co. J. 
Cro. El. 667. | | 
As, in debt upon bond, if judgment be for or againſt the plain- 
tiff, neither he nor his executors ſhall ever have an action upon the 
ſame bond, before or after execution, ſo long as the firlt judgment 
lands in force, R. 6 Co. ag. 1 Sand. i. | Tho! 
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IHE 2 writ of error be depending of the firſt judgment. R, 
6 Co. 43. 8 | 

So, a bar in a perſonal action upon verdict, or demurrer, is a bar 
to another action for the ſame cauſe : as, a bar in treſpaſs upon a 
demurrer, tho” in the former action there was bad pleading. Sem, 
Lu. 1420. | | * 
. . So, a recovery in a perſonal action in a court of Weſtminſter, may 
be pleaded to an action for the ſame cauſe in an inferior court; as a 
recovery in debt upon a bond: for the record of the ſuperior court 


timus to the inferior court. R. 1 Sand. 98. 

So, though the action be of another nature: as, a recovery in debt 
is a bar in aſſumpſit upon the ſame contract, et & contra, 4 Co. 94. ö. 
Slade. Adm. Tel. 84. | | 

[So, where plaintiff, having a right to bring aCtion on . for 
money had and received to his uſe, or a ſpecial action on the caſe on 
an agreement, makes his election by bringing an aſſumgꝑſit, a recovery 
1 therein ſhall be a bar to an action on the agreement, tho' he might 
recover more on the agreement than on the aſſumpſit. Per Lord 
i Hangfield. 2 Bur. 1010.] | 
| [ | S0, a bar in treſpaſs, if the property be determined, will be a bar 
it | in zrover for the ſame taking. R. 2 Mod. 319, 320. Vide Pol. 634. 
i F ide infra. 


| [i | | the caſe tor miſuſing the ſame goods. Pol. 637. 
| A bar in debt by wager of law will be a bar in an aſſump/it for the 


fame money. Pol. 637. ; 
80, a recovery in ejectment will be a bar in treſpaſs. R. 1 Le, 
313. 3 Leo. 194. | 
So, a recovery in an action upon the caſe for erecting a nuſance, 
will be a bar to an action for erecting the ſame nuſance at a ſubſe- 
quent day: tho the plaintiff might have had an action for the conti- 
nuing of it. R. 1 Sal. 10. 
[If defendant pleads (whether in bar or abatement) that another 
action was brought againſt him in the ſame term by another perſon 
For the ſame offence; it is not ſufficient ; he muſt ſhew the right of 
action was attached in another perſon before plaintiff's action com- 
-menced, he muſt ſet out the days on which the two aCtions com- 
menced. Combe v. Pitt, T. 3 G. 3. 3 B. M. 1423.] | 
So, a recovery in an appeal of maihem will be a bar in treſpaſs for 
the ſame battery. Cont. 2 Rel. 150. 1.8. 
So, a recovery for a battery, in treſpaſs for aſſault and battery, is 


4 Co. 43. a. 1 Leo. 319: R. 1 Sal. 11. Vide infra. 

8 A recovery in treſpaſs is a bar to trover for the ſame goods. Seb. 
Ray. 472. et Cro. Car. 36. Cro. El. 668. Dub, Win, Ent. 61, 62. 
Vide ſupra, et infre. 

A recovery in replevin is a bar in treſpaſs for the ſame taking. Th. 


. D. J. 17. c. 38. , 39. 14 H. J. 12. ö. | | 
And a recovery in treſpaſs is a bar in replevin. Semb, 3 Lev. 


124. | 
So, a bar in an action for words is a bar in another action for 
the ſame words, tho' they are then explained or interpreted. R. 


3 Lev. 248. . : #5 So, 


may be removed by certiorari into Chancery, and transferred by mit- 


A bar in detinue upon wager of law will be a bar in an action upon 


a bar in an appeal of maihem for the ſame battery. R. Mo. 268. 
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Ho, a recovery by a leſſor in trover againſt a ſtranger for cutting 
down trees, will be a bar in waſte againſt the leſſee for the ſame cut- 


ting. . Al. 84. 


So, a bar in an aſſiſe upon the title, will be a bar in treſpaſs. R. 
Godb. 134. 8 . 7 

Otherwiſe, if the bar in the aſſiſe was upon the general iſſue, nul 
tort. Godb. 134. | | 


So, though the recovery be founded upon a collateral reſpect; as, 


a recovery in debt upon the fat. 2 Ed. 6. 13. for not ſetting out 
tithes, is a bar in an action for the ſame tithes, tho' the recovery was 
not of the tithes themſelves, but of damages for the contempt againſt 
the ſtatute. R. Tel. 63. . | 

A recovery upon a promiſe to pay money due upon a bond in an 


| aſſumpſit is a bar in debt upon the ſame bond. R. Tel. 84. R. Cro. 


J. 240. 8 . 
So, a recovery in treſpaſs, or a bar, will be a bar in zrover for 
the ſame cauſe, tho' there were other parties. Semb. Cro. El. 667, 8. 


R. Sho. 146. Vide ſupra. 


So, a recovery in aſſault and battery, will be a bar in aſſault, bat- 
tery, and maihem, for the ſame battery, though a greater miſchief af- 


terwards appears; for that is only an aggravation of the ſame battery. 
R. 1 Sal. 11. Vide ſupra. is | | 


(K 4.) Recovery againſt one. 

So, in actions, in which the damages are uncertain, a recovery 
and execution againſt another for the ſame cauſe, is a bar to another 
action for the ſame cauſe; as, in treſpaſs done by ſeveral, a recovery 
and execution againſt one, is a bar in an aCtion againſt the others 
for the ſame treſpaſs. X. Tel. 68. R. 1 Leo. 19. 3 Leo. 122. 

So, in a battery by ſeveral, a recovery againſt one, is a bar in an 
action againſt the others for the ſame battery. R Ta. 68. 
So, in trover for goods. R. Mo. $162. R. Tel. 67. 2 Cre. 73. 

So, in aſſault and impriſonment. Lut. 945. | | 


So, in an action upon the caſe by one obligee for cancelling a 


bond made to him and others. Per two F. Lat. 124. 


So, upon a bill of. exchange, if the owner recover againſt the | 


drawer, it will be a bar in an action upon the ſame bill againſt the 


indorſor. R. per three J. 3 Mod. 86. But the judgment was after- 


wards reverſed, Lut. 882. Vide poſt, (LE 4.) 


A recovery againſt one obligor, and execution, will be a bar in 


debt againſt the other. R. Mo. 29. Vide poſt, (L 4.) 

And it is not neceſſary to ſay, where the recovery was; for it 
ſhall be tried by the record. R. Mo. 29. | 2 
lf a ſervant bound in a penalty not to leave his maſter's ſervice 
is enticed away by another, and the maſter recovers the penalty 


| againſt the ſervant, he cannot recover damages againſt the enticer. 


Bird v. Randall, M. 3 G. 3. 3 B. M. 1345. | 

So, a recovery in an action upon the caſe by ſeveral, will be a bar 

in an action by one of them for the ſame matter, tho! it varies in 

ſome particulars. R. Per three F. Jones C. J. cont. 3 Lev. 180. 
a recovery is ſufficient without execution; for by the judg- 

ment a matter before uncertain is reduced to a certainty. R. Tel. 

67, 8. 2 Cre. 73. R. 6 Co. 45. | 

Vor. IJ. L 


ed 


” 
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(L r.) But a Bar in one Action, is no Bar to another Action of 2 


night, that is no bar to another action of the ſame nature by his iſſue 
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higher Nature. 


B in real actions, if the demandant be barred by judgment 
upon a verdict, demurrer, confeſſion, Oc. he may have another 
action of a higher nature. 6 Co. 7. 6. 

As, if he be barred in an action of his own poſſeſſion, as an aſſiſe 
of novel diſſeiſin, upon ſhewing a deſcent or other ſpecial, matter, he 
may have an aſſiſe of mort d ancęſtor, aiel, beſaiel, entry ſur diſſeiſen to 
his anceſtor. 6 Co. 7. 6. | | | | 

So, if he be barred in a Ex. in deſcender, he may have a for- 
medon in reverter, or remainder, 6 Co. 7. 5. | 

So, if he be barred in a dum fuit infra atatem, he may have a writ 
of entry /ur diſſeiſin. Th. D. I. 11. c. 38. /. 6. 

So, if he be barred in any action upon the ſeiſin of his anceſtor, or 
his own poſſeſhon, he may have a writ of right, K. 6 Co. 7. b. 


— 


(L 2.) So a Bar to one who has only a particular Right is no Bar to 
an Action of the ſame Nature by another. 


So, if a demandant, barred in a real action, had only a qualified 


or ſucceſſor ; as if tenant in tail be barred in a for medon by verdict 
or demurrer, the iſſue ſhall have a new formedon ; for he claims not 
only as heir, but alſo per formam doni. 6 Co. 7. b. 

95 if he be barred in a writ of error by his own releaſe, the iſſue 
ſhall have a new writ of error. 6 Co. 7. ö. 

So, if a parſon, prebendary, c. be barred in a real action with- 
out praying in aid of the patron and ordinary, that is no bar to his 
ſucceſſor. 6 Co. 8. a. | 


(L 3.) Nor to an Action by the ſame Perſon upon another Right. 


So, if a demandant be barred in a real action, he may have ano- 
ther action for a collateral right; as, a wife, barred in an aſſiſe, 
may have a writ of dower. Th. D. J. 11. c. 38. / , 10. | 

But, if an obligation be upon condition to do two things upon m 
requeſt, and the defendant pleads, no requeſt to do one of them, 
and there is a verdict againſt the plaintiff, he ſhall not have another 
action upon the ſame obligation fe not doing the other thing. R. 
Dy. 371. 6. | 


(L 4.) Nor, if the Bar in the former Action was upon Plea to the 
Writ, — And other Inſtances, + 


So, in actions real or perſonal, if the demandant or plaintiff be _ 
barred by judgment upon verdict or demurrer, when the tenant or 
defendant pleaded only to the writ, and not to the action of the 
72 the demandant or plaintiff may have the ſame action again. 
6 0s 8. a, | | 

As, if an executor ſue as adminiſtrator, and is barred, he may 
have an action afterwards upon the ſame obligation as executor. R. 
5 Co. 33+ 4. 1h. D, U. Il. Ce 38. /. 13. R. 2 Cro. 15. If 


Am oa 
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If a reþlevin abates, the plaintiff may have another replevin. Th. 
D. J. 11. c. 38. / 43. 5 | | 

In account, it is no bar, that the plaintiff was barred in an infimul! 
computaſſet for the ſame goods, where the former action was brought 
before the account ſtated. R. 2 Mod. 294. ns 

So, a recovery in an aſſiſe for lands in Lee juxta Tunbridge, is no 
bar in treſpaſs in his land in Tunbridge, tho averred that the fame 
land was put in view, if the plea was not to the land put in view, 
but generally, nul tort, &c. R. 1 Leo. 24. 5 

So, a bar in action by one as ſervant, is no bar in an action by 
the maſter for the ſame thing, if the former action was not wit 
his privity: as, in replevin, if the defendant make conuſance for 
rent as bailiff to A. it is no bar to a conuſance afterwards for the ſame 
rent, unleſs it appears, that it was with the aſſent of 4. Semb, 
2 Lev. 210. 45 | | 

In an action upon the cafe, if the plaintiff was barred upon a de- 
fault of the venue, or other defect in the declaration, that will be no 
bar in another action for the ſame cauſz. Semb. 2 Mod. 42. 

So, a nonſuit in an appeal of mayhem, tho' peremptory in that 
action, is no bar in treſpaſs for the ſame battery. 2 Rl, 570. J. 6. 

So, if the tenant or defendant plead to the action of the writ, and 
the demandant or plaintiff, who has miſtaken his action, be nonſuit, 
or diſcontinue, he may afterwards have his rightful action; as, if a 
man bring a formedon in remainder, where it ought to be a formedan 
in reverter, 6 Co. 7. J. p 

If he be barred in rep/cvin, for want of an averment, or other miſ- 
take in the-manner of the plea, 2 Lev. 210. 9 

So, if the ſame evidence does not maintain both actions, a bar in 
one is no plea to the other; as, a bar in treſpaſs is no plea to rover 
for the ſame goods; for trover lies upon a bailment, but treſpaſs lies 
only upon a tortious taking, R. Ray. 472. 3 Mod. 1. Pol. 634. 
Dub. 2 Vent. 169. And Pol. 644. ſays, that error was intended. R. 
cont. Sho. 146. Vide ante, (K 3.) | 5 

So, a bar, or recovery in an aſſumpſit, is no bar in debt upon a judg- 
ment, or ſpecialty, Cro. Car. 6. . = 

So, a judgment, or bar in ejectment, is no bar in another eject- 
ment upon a new demiſe. Mar. pl. 92. | 

So, a recovery in debt for rent due at Mib. is no bar in debt 
for rent due at a former day. I Lev. 44. | | 

Nor is a conuſance, or avowry for rent, due at Mich. a bar to 
np aig for rent due from the ſame tenant at a former day. R. 
Lev. 43. | 

So, in an action in an inferior court not of record, a recovery is 
no bar to another action for the ſame cauſe in a court of Weftmin- 
er; as, a judgment upon a bond in the county court is no bar to 
an action upon the ſame bond in C. B. Adm. 6 Co. 45. a. R. cont. 
2 Lev. 93. Semb. acc, if the inferior court had no juriſdiction. 
3 Lev. 234. | oa 

So, judgment in a court baron in treſpaſs is no bar to an action 
for the ſame treſpaſs in the county palatine court: for the action in 
the court baron was not vi et armis, and ſo is not the ſame treſpaſs z 
or it was vi ef arms, and then the court baron had no juriſdiction. 


R. 2 Lev, 93. a | 
L 2 Sor 


| 104, . 41. 
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So, an action, and recovery of damages in one reſpec, is no bar 
to another action for the ſame goods in another reſpect; as, a re- 
covery in treſpaſs quare cepit et abduxit oves, and 2d. damages, is no 
bar in frover for the ſame ſheep; if the plaintiff replies, that the re- 
covery in treſpaſs was only for the taking away, and not for the yalue 


of the ſheep, R. Cro. Car. 36. 


Nor in replevin for the ſame beaſts; if it be ſo replied. Semb, 
3 Lev. 125. H . 

90, a recovery and execution againſt one, where the thing de- 
manded is certain, is no bar in another action againſt another upon 
the ſame foundation; as, if two be bound by a bond, a recovery 
and execution againſt one, is no bar in an action upon the ſame 
bond againſt the other obligor. D. Tel. 67. 6 Co. 45. a. 2 Cre. 74. 
Vid. (K 4) Bs | 3 

So, judgment and execution againſt one, Who was permitted to 
eſcape by the ſheriff, is no bar to an action upon the ſame obligation 
againſt the other obligor; for an eſcape by the ſheriff is no ſatisfac- 


tion to the plaintiff, R. Cro. Car. 75. 


So, judgment againſt the drawer upon a bill of exchange is no 
bar againſt the indorſer of the ſame bill. R. Lut. 882. Vide ante, 
(K 4.) Cs 

So, a retraxit entered in debt againſt one obligor is no bar in debt 
againſt the other obligor. Dub. Jon. 451. Cro. Car. 551. 

So, another action and judgment upon it, is no bar, if the plain- 


tiff was not barred by the judgment; as in debt upon an obligation, 


another action upon the ſame obligation, and upon non eff factum a 
verdict for the defendant, and judgment, quod eat inde fine die, is no 
bar; for the judgment is not quod querens nihil capiat per breve. R. 
2 Cro. 284.] 0 | 

[A promiſſory note is not merged by an interlocutory judgment; 
ſo if there is judgment by default on a note againſt a debtor of 
the king's debtor before the extent and inquiſition, and the writ 
of enquiry is executed after the inquiſition, the crown may have 
ſeire facias on the note. Attorney General v. Elwell, T. 1725. Bunb. 
199. ] 

[Recovery of damages, ſur prohibition, is not a bar to an action 
on ſtat. 2 H. 4. c. 11. for double damages and 10 J. penalty, for ſuing 
in the admiralty where it has not juriſdiction; the firſt is for going 


on after prohibition, the other for damages incurred before prohibition 


granted. Smith v. Gibſon, M. 10 G. 2. B. R. H. 317.] 


(M) Election to have one Action or another. 


(M 1.) Aſſiſe, or Action upon the Caſe. 


1* many caſes the demandant or plaintiff may elect either to have 

one action, or another: for in all caſes, where the Regiſter has 
two writs for the ſame caſe, the plaintiff may have the one, or the 
other. R. 4 Co. gs. a. Slade. 1 | 

So, if a man intirely ſtops the way, watercourſe, &'c, of another 
ſeiſed in fee, c. he may have an aſſiſe, or an action upon the caſe. 
1 Rol. 104. J. 30. ad 50. | 
So, if one plouglis his common, whereby it is entirely loſt, 1 Rol. 


- Bo, 
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So, an affiſe of nuſance, or an action upon the caſe, 2 Rol. 49. 
Vide Action upon the Caſe for a 'Nuſance, (D 1.) MEA Ado 
[So, in many caſes an indictment and an action of treſpaſs will 
lie: and if a party proceed by Aion and indictment for the ſame 
affault, the court will not compel him to make election. Fores v. 


Clay, C. P. H. 38 Geo. 3. 1 Pul. Boſ. Rep. 191, Rex v. Fielding, 
H. 32 Geo. 2. 2 Burr. 719 Semb. contra.] 


(M 2.) Action upon the Caſe, or Treſpaſs. 


So, a man may ſometimes have an action upon the caſe, or treſ- 
paſs, at his election; as, if any one takes out of his poſſeſſion wood 
cut down by him. X. 1 Rel. 105. J. 21. | 3 

Or, diſtrains the tenants of the lord paravail to come to the leet 
of the lord paramount. 4 Co. 94. b. WS | | 

Or, diſtrains for toll when it is not due, or goods not diſtrainable. 

Co. 94+ b. | TR 
> Or, reſcues a defendant taken upon a capias at my ſuit. N. 2 Kol. 
556. J. 25. 35. | | LR 

So, if he ſciſes for a heriot, c. not due. R. 2 Cro. 50. | 

So, if he detains a ſhip taken for a voyage, the maiter of the ſhip, 
who had the poſſeſſion, ſhall have an action upon the caſe, or treſ- 


paſs. R. 1 Sal. 11. | | 
[So, for entering a man's houfe, and debauching his daughter, 


per qued ſervitium amiſit. Bennetts v. Allcott, B. R. M. 28 Geo, 3. 
2 T. R. 166.) 

[In zreſpaſs, innocence of intention is no excuſe; in caſe, the whole 
turns upon it; malice or the que animo is the very gilt of the action. 
Per lord Mansfield. Tarlten v. #iſher, B. R. 2. 21 Geo. 3. Dougl. 


674] i 
(M 3.) Action upon the Caſe, or Debt. 


So, upon every contract executory, a man may have an action upo 
the caſe, or debt. 4 Co. 95, 1 Rol. 593. l. 10. | 


(M 4.) Debt, or Covenant. 


So, where a man covenants to do a thing under a penalty, the other 
may have debt, or covenant. 1 Rol. 592. J. 40. 

If a covenant be to pay rent, or other ſum at ſuch a day, he may 
have debt or covenant. 1 Roe. 5 18. J. 1. R. Cre. El. 79). 
So, if he ſay by his deed, I am content to pay. 3 Leo. 119. 


[(M F.) Action upon the Caſe, or Account. 


So, where a man is accountable for money or goods, an action 
upon the caſe lies againſt him, or account at election. 1 Sal. 9. Vide 
Action upon the Caſe upen aſſumgſit, (A 1.) 

As, if A. be twice paid for the ſame goods. R. Jon. 196, 7. 


(M 6.) Detinue, Replevin, or Treſpaſs, 
So, a man may haye derinue, or replevin, or treſpaſs for goods taken 


8o, from him by wrong. Cro. El. 824. 2 Cre. 50. 
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[But trover and detinue cannot be joined in the ſame aRtion, Kaul 
v. Bromſall, C. P. T. 11 & 12 G. 2. Willes, 118.] 
(M 7.) Trover, or Treſpaſs. | 
So; he may have rover, or treſpaſs, at election, for goods taken 
by wrong. R. Cro. El. 824. 2 Cro. 50. 
(VM 8.) Action upon a Statute, or by Common Law. 
So, he may have an action upon a ſtatute, or by common law. 
Fide Action upin Statute (C). | 
(M g.) Suit in the Temporal or Spiritual Court. 
So, ſometimes a man has eleQion to ſue in the temporal court, or 


in the ſpiritual court; as for a penſion by preſcription, F. N. B. 


51. B. 1 Sid. 146, 


(N ) In what County an AQtion ſhall be ſued. 


(N r.) When in the proper County. 


(N 1.) F VERY action for recovery of the ſeiſin, or poſſeſ- 
ſion of land, ſhall be brought in the county where 
the land lies. Bract. 189. 414. 
So, curiæ claudenda (hall be brought i in the county, where the land 
lies, to which the incloſure ought to be made. Dy. 38. 


(N 2.) For land in Wales, Sc. Vide Wales (D).] But before the 
fat. 27 H. 6. 26. which divided Wales into counties, an action for a 
ſeigniory or barony in Wales, being out of any county, was to be 
brought in ſome county in England, neareſt to the ſaid ſeigniory or 
barony. Th. D. J. 7. c. 2. / 2. But this ſeems to have been 
founded upon an ancient ſtatute now loſt. Yau, 404, &c. 

And this extended only to lordſhips marchers, and not to any other 
land in Wales. Vau. 412, Cc. (a) 

And, there was no need, that the writ ſhould ſay, that the county 
was adjoining : for that ſhall be intended prima facie. R. 35 H. 6. 


30. a. Vide Vau. 49. 
But an ejectment, c. for lands in Breckneck, or other county in 


Wales, ſhall not be tried in Monmouthſhire, which is made an Eugliſb 
county by the at. 27 H. 8. but in the county of n which 
is the next county. KR. Hard. 66. 

So, if iſſue be joined upon land in Berzuich, which is part of Scot- 


and, it ſhall be tried in the county next to Berwick, 1 Med. 37. 


1 Vent. 58. go. 1 Sid. 382. 

So, in perſonal actions, if the iſſue ariſes in Berwick, the venire ſhall 
be directed to the next county. 1 Sig. 382. 

[Land held of the counties palatine of (Her or Durham, i is plead- 
able in the counties palatine, notwithſtanding the land lie in another 
county, and not in the county where it lies. And in a writ of right 
patent, it is ſaid, directed to the lord of a manor of land lying in an- 
other county, and held of the ſame manor, the officer of the court 
may execute the precept, in the other county. Th. D. J. 7. c. 2. /. 4-] 


(a) The examples cited in Th, D. J. 7. c. 2. ſhew that 'this was not confined to the 
caſe of Lords Marcbira. | [B 
: ut 
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[But if the writ be brought by the biſhop of Durham himſelf of land 


in Northumberland held of the county palatine of Durham, the writ 
mult be directed to the ſheriff of Northumberland. Th, D. J. J. c. 2. ſ. 4. 


[But what is ſaid in the preceding paragraph is to be underſtood o 
the caſe where the Iand is ſued for in the courts of the county pala- 
tine; for if the ſuit be in any of the courts of. We/ftminfler ball, then] 

Tho? the land lies in a cornty palatine, it ſhall be tried in the next 
county; as, in ejectment for land in Ely, upon a ſuggeſtion, gued 
nullus ingredi poteft ad jurat. Oc. the venire facias ſhall be de vicineto 
from the next vill in the county of Cambridge. 1 Sal. 183. 

So, if the land lies in Jreland, or the plantations. R. Mod. Ca. 


And a ſuggeſtion is ſuſſicient, without a confeſſion, or nent dedire 
of the defendant, 1 Sal. 183. | F —_ 

But an indictment, or appeal of felony in Vales ſhall be brought 
and tried there, and not in the next county. &. . 283. 

Or, the felon may be removed by habeas corpiis, aud indicted in an 
Engliſh county. R. 2 Mod. Ca. 145. Vide Wales (D). 

[It a matter cannot be tried, or not fairly in the proper county, it 
ſhall be tried in the adjoining; and it ſhall be done by a ſuggeſtion on 
the roll with a zient dedire, by rule of court; but as this ſuggeſtion 
cannot be traverſed, the court will not grant rule without a clear 


foundation, Thus on information againſt aldermen for refuſing to 


admit perſons to their freedom for ſome time, till the election was 


over, whereby they loſt their votes, it is not ſufficient to ſwear that 
one believes there cannot be a fair trial, Rex v. Harris, T. 2 G. 3. 


3 B. A. 1330.] 


The court will not change the venue, where an impartial and ſa- 


tisfactory trial cannot be had. Petyt v. Berkeley, B. K. M. 17 Geo. 3. 
Cer. 5 to.) 


[Upon a ſuggeſtion entered by leave of the court upon the roll, 
that a fair and impartial trial cannot be had in the county of the city 
of Cher, the court will award the trial to be had in the adjoining f 


county palatine, Rex v. Cheſter, T. 38 G. 3. 7 T. KR. 735. 


(N 3.) For land in tuo counties when it lies in confinio comitatüs. ] 
An aſſiſe lies by the common law in confinio comitatiis for common of 


paſture, turbary, or piſchary, in one county, appendant or appurte- Y 


nant to land in another county. Co. Lit. 154. a. F. N. B. 180. A. 


So, for a nuſance in one county to land in another. Co. Lit. 


154. 4. ; 

So, now by the at. 7 R. 2. 10. an aſſiſe lies in confinio comitaths, 
for rent iſſuing out of land in two counties, Co. Lit. 154. 4. F. N. B. 
180, A. | | | 

And, that if there are twenty counties intervening. Co. Lit. 
154. a. | 

Or, the land lies in twenty counties. Co. Lit. 154. a. | 
The writ in confinio comitatiis muſt mention that the land, Cc. lies 
in both the counties. 35 H. 6. 30. a, | 


N 4.) Aftion in which the iſſue may' ariſe upon the land.) So, every 
action, in which the iſſue may ariſe upon the land, muſt be brought, 
where the land lies ; as, à right of ward of land. 7 Co. 2. ö. : 


L4 = Intruſion 
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Intruſion of ward; though the reſuſal, or the ſeigniory be in an. 
other county. 7 Co. 2. 6. | 3 5 

Right of ward of the body; for that ſavours of the land, 7 Co, 
2. b. 1 8 8 

Writ of forfeiture of marriage; for that ſuppoſes an intruſion 
upon the land. 7 Co. 3. 2. | s | 

Writ de valore maritagii. 7 Co. 3. a. Unleſs there was a tender 
and refuſal of marriage; for then it ſhall be brought where the re- 


fuſal was. 7 Co. 3. a. 


LY 


So, a quare impedit ſhall be always brought, where the church is. 
Co. 3. a. 
F —.— in the caſe of the king. 7 Co. 3. a. 
And a quare incumbravit, 7 Co. 3. a. | | 
So, a quare impedit of a prebend ſhall be brought in the county. 
where the cathe ral is, and not where the body of the prebend is; for 
he ſhall be inſtalled in the cathedral. 7 Co. 3. 4. K. Dy. 194. b. [Th, 
D. 445. . 2. % l.] | 1 
So, a warrantia chartæ upon a fine, or feoffment with a warranty 
ſhall be brought, where the land lies. Semb. 7 Co. 3. 6. 
So, walte ſhall be brought where the land lies. 7 Co. 2. b. Dy. 


40.b, | | 
Tho? it be in the tenuit, in which damages only are recovered, 
7 Co. 2. b. 


And tho' the leaſe be made in another county. 7 Co. 2. 6. 
So, debt for a tine upon a copyhold muſt be brought where the 

land les. Semb. Vide Ent. 177, | 
S0; debt for rent, when it is not founded upon the contract, ſhall 
be brought Where the land lies; as, debt by the aſſignee of a reverſion 
for rent payable, and upon a leaſe made in another county. R. Cre. 


Car. 184. Semb. Cro. Car. 143. 1 Sand. 238. 1 Lev. 259. R. 


Jen. 43. [3 Mad. 337.] | 
So, debt by the leſſor againſt the executor of tenant for life, for 


rent behind in the life-time of the teſtator. Semb. 7 Co. 3. a. 
So, debt by an executor by the fat. 32 H. 8. 37. for the ar- 
rears of a rent in the life-time of his teſtator. Semb. 7 Co. 3. a. R. 


Lat. 197. : 


So, debt by an executor for the arrears of a rent-charge granted to 
the teſtator for his life. R. Hob. 37. | 
80, debt in the debet et detinet, againſt the executor, or admini- 
ſtrator of the leſſee, R. 1 Sid. 266. 2 Lev. 80. | I 
So, debt for rent againſt the aſſignee of the term, by the aſſignee 
of the reverſion. K. cont. Cro. El. 636. | 
But if the land lies in two counties, the action may be in the one, 


| or the other. 7 Co. 3. a. 


And, if debt is founded upon the contract, it ſhall be, where the 
leaſe was made. 7 Co. 2. a. Vide poſt, (N 6.) . 

As, if the executor or adminiſtrator of a leſſee aſſign debt againſt 
him in the detinet, for rent due after the aſſignment, ſhall be where 
the leaſe was made. R. 1 Sid. 266. | 

If the leflee himſelf be ſued for rent by the leſſor, it may be in the 
county where the leaſe was made, 7 Co. 2. a. To, 

So, covenant againſt the leſſee ſhall be in the county, where the 
leaſe is alleged. Vide 1 Lev. 259, : 
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Tho' the breach be for not repairing. R. 2 Cro. 142. Noy, 142. 
So, debt for rent upon a demiſe of land in Ireland, or the planta- 
tions. R. Mod. Ca. 194. BY | | 
So, if covenant be by the aſſignee of a reverſion againſt the leſſee 
for non-payment of rent, it ſhall be brought where the leaſe and aſ- 
ſignment were made, for it is founded upon the contract. R. 1 Sand. 
240. I Lev. 259. | | 
| Yet, covenant by the aſſignee of a reverſion againſt the aſſignee of 
a leſſee of land in Ireland, upon an expreſs covenant by the leſſee and 
his aſſigns to pay the rent in London, cannot be ſued in London, where 
the leaſe was made, and the payment ought to be. Vide Sho. 192. 
R. 1 Sal. 80. 3 Mod. 337. Carth. 182. | 


(N F.) Action founded upon any thing local.] So, every action, 
founded upon a local thing, thall be brought in the county where the . 
Cauſe of action ariſes ; for there it can be beſt tried. 

As, an appeal of death muſt be in the county where the mur- 
der was committed, Cro. Car. 247. St. P. 2 63. a. Vide Ap- 

ea (E). . | 5 
F oy an appeal of robbery, in the county where the robbery was 
committed. 7 Co. 2.4. | 9 

An appeal of rape, in the county where the woman was raviſhed. 

So, if a robbery, murder, c. be committed in one county, and 
a man be acceſſory by procurement in another, an appeal againſt him 
as acceſſory ſhall be where the procurement was, and not where 
the robbery, &c. R. Dy. 39. Vide 7 Co. 2.6. es | 

So, deceipt ſhall be brought in the county where it was done. 
F, N. B. 98, L. | | 
So, account, againſt a bailiff of a manor, or land, muſt be in the 
county where the manor or land lies. 2 I. 231. 


. 


Tho' the action be founded upon a thing mixed with mere matter 
of record in another county: as an action upon the caſe, for procur- 
ing him to be outlawed at Weſtminſler, whereupon he was impri- 
ſoned upon a capias utlagatum in Norfolk, ſhall be brought in 4 
for there was the viſible wrong, and the proceſs of outlawry at Weſt- 


 minfler is only matter of record, which is not triable by the county. 


R. 7 Co. 1, Bulwer. | 

So, if a tranſitory action be confined by the iſſue to a local thing, 
it muſt be brought and tried in the county where ſuch thing hap- 
pened. ide pot, (N 12.) | | 

So, if the iſſue be not local, but ariſes upon matter which was 
local; as, in a real action, if there be judgment againſt the defend- 
ant by default, who aſſigns non-age for error, it ſhall be tried where 
the land lies. R. Cro. El. $18. | Ae 

| / 


(N 6.) Action founded upon contra.) By the common law, ac- 
count, covenant, debt, detinue, &c. might 112 been brought in any 
county, and the plaintiff might have declared on a contract in anꝝ other 
county; for debitum et contractus ſunt nullius loci, 7 Co. 3. a. The D. 

4 7. c. 5. 2 H. 231. | | 
But by the fat. 6 R. 2. 2. that debt, account, and ſuch like actions 
may be brought in the ſame county, where the contract was made, 
it is euacted, that if by the declaration it appears, that the contract 
| vas 


* 
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was in another county than where the writ is brought, the writ ſhall 
abate. 2 Inſt. 231. Vide Abatement, (H 17.) x — 
And therefore, if debt be brought in London upon a recognizance 
made at Weſtminſter, it abates. Th. D. J. J. c. 5. % 7. 

Or, upon an obligation, or other ſpecialty which is dated in another 


county. Th. D. J. 7. c. 5. . 10. Semb. Ray. 430. , 


So, debt upon a judgment at Veſtminſter, upon a contract made at 
York, muſt be in Middleſex. R. that it may. Mo. 884. | 

[If a bond is made in Surry, and an aſſignment of it in London, ac- 
tion on the aſſignment may be brought in London. Greg ſen v. Heu- 
ther, H. 13 G. Fort. 366. Str. 727. Norcroft v. Matthervs, T. 
13 G. Ld. Raym. 145 | f 

80, if it appears upon the record, that the contract was in another 
county, it is error. | 

Tho? it be tried in another county by the conſent of the parties, if 
ſuch conſent does not appear upon the record. R. 1 Rol. 28. 

And, if an obligation, Sc. was alledged in the county where the 
action was brought, anciently the defendant might have pleaded in 
abatement, that it was made in another county. 3 H. 6. 35. 

Or, upon the defendant's prayer, the court might have examined, . 
whether it was made in the fame county. 3 H. 6. 30. b. [29.] 
9 £9..4. 48. [45.] Th. D. J. 7. c. 5. / ig. 157 

But, now this is not uſed; and if an obligation, or other ſpecialty 
be dated at large, debt upon it may be brought in any county. 75. 
D. J. 7. c. f. h. 15, 16. Vide poſh, (N 12.) 

And a plea, that the obligation was made in another county, is bad: 
R. A. 17. F. N. B. 146. K. | | 

So, if by the declaration the obligation be alleged in a county pala- 
tins, yet after the general iffue, or a plea in bar, the defendant ſhall 
not have advantage of it. R. Carth. 11. Vide Franchiſes, (D.) 

Tho? action of debt for rent is local, yet covenant is tranſitory. - 


\ Thrale v. Cornavall, T. 21 G. 2. 1 Will. 165. 


[Every tranſitory action may be laid in any county in England, tho 
the matter ariſe beyond the ſeas. Coup. 181.] | 

{But an action quare clauſum fregit is local, and treſpaſs will not 
lie in England for entering a houſe in Canada, Doulſton v. Matthews, 


B. R. H. 32 G. 3. 4 T. R. 503 ] | 
(N 7.) Action founded upon contract out of the realm.) As, if a per- 


ſonal action be upon a contract, Cc. out of the realm, it may be 


brought in any county, and alleged to be made at Fort St. George, 
Sec. viz. apud M. in ſuch a county. Vid. Sal. 660. [Cowp. 178.] 
But if it be alleged aft Fort St. George apud Ind. Orient. in London, 
it will be bad. XR. Mod. Ca. 228. : | 

[Action may be brought in London for money borrowed at Amfier- 
dam, and by articles covenanted to be paid in bank there. Dutch 
Weft India Company v. Henriques, M. 11 G. Str. 612.] 


(N 8.) Act ion againſt juftices peace, & c.] So, by the flat. 21 Jac. 1. 
12. it is enacted, that actions on the caſe, treſpaſs, battery, or falſe 
impriſonment againſt any juſtice of peace, mayor, or bailiff of city 
or town corporate, port-reeve, conſtable, tithing-man, collector of 


ſubſidy, churchwardens, and perſons called ſworn- men executing . 
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the office of churchwarden, or overſeer, or their deputies, or any 
who in their aid, or by their command to do any thing touching his 
or their office, for any matter done by virtue or reaſon of any of 


their offices, ſhall be laid in the county where the fact was done, and 


not elſewhere z and if at the trial the plaintiff ſhall not prove the 
cauſe of action to have been in the ſame county, the jury ſhall find. 
for the defendant, without regard to any other evidence. 4 Inf. 


I 7% 5 
I, if an action be againſt a juſtice of peace, c. for a matter 
or thing done by colour or under pretence of his office, tho? it be not 
ſtrictly within the duty of his office, the jury ſhall find for the de- 
ſendant, if the cauſe of action does not ariſe in the ſame county. R. 
Vau. 114, c. | 5 | 
If an action be againſt a juſtice of peace, or other officer within the 
at. 21 Jac. out of the proper county, and this appears upon the 
evidence at the trial without being pleaded, the verdict ſhall be for the 
defendant. Vide Yau. 111. | 
Or, the defendant may plead the ſtatute to an action out of the 
proper county, in a court of Wales, & c. Jon. 248. S454 7 
And, if the plea be not allowed, a prohibition ſhall go. R. Jon. 
248. | 8 
But if a conſtable under a warrant take a man and carry him be- 
fore a magiſtrate, who diſcharges him, and ſoon after, on a diſpute 
happening, the conſtable beats him; this is not within the ſtatute, 
and the conſtable need not be ſued in the county. Anon. T. 7 G. 


Str. 446.] | 
(N g.) Iidict ment and appeal.) So, an inditment muſt be in the 


county where the offence was committed: and therefore, if an in- 


diclment for a forcible entry into land in Middleſex be found in Glau- 


ceſter, it will be void. Cro. El. 184. 

So, if an indictment for words, or other tranſitory thing be in a 
county where .the words were not ſpoken, or the thing not done, 
upon not guilty, the defendant ought to be acquitted, H. P. C. 
203, ? | 

If an indidtment be in M:ddle/ex for levying war, war levied in the 
county of Surry cannot be given in evidence. R. Kelg. 15. 

But, if the indictment be for compaſſing the death of the king, and 
the levying war be alleged as an vert. act of ſuch treaſon, war levied 
in another county may be given in evidence; for there it is not local, 
R. 14 Car. 2. Keig. 15. | 

If an indictment be for coinage in com: Middleſex, if that be 
proved, other acts in the counties of Eſex and Suſſex may be proved 
in confirmation. R. Kelg. 33. | 

So, tho' by the „at. 33 H. 8. 23. the king's commiſſion ſhall be 
made by the chancellor into ſuch ſhires and places as ſhall be named 
by the king for trial of perſons who on examination of the king's 
counſel ſhall confeſs or be ſuſpe& of treaſon, miſpriſion, or murder, 
yet the fat. 1 & 2 Ph. & M. 10. which ſays, that all trials hereafter 
for treaſons ſhall be according to the due order and courſe of the 
common law, and not otherwiſe, was a repeal of the former act. Dy. 
$32. a. R. Per Juſt. of both benches. Dy. 286. 3. 6 

But by the fat. 26 H. 8. 13. and 35 H, 8. 2. Treaſon, _ 

- priſion 
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prifion done out of the realm ſhall be enquired, c. in B. R. or be- 
fore commiſſioners in ſuch ſhires as ſhall be aſſigned by the king's com- 
miſſion. And theſe ſtatutes are not repealed by the at. 1 & 2 Ph. 
& M.1o. Dy. 132. a. 298. b. 3 1. 11. | 

So, an appeal muſt be in the county where the offence was com- 
mitted. R. Cro. Car. 247, St. P. C. 63. a. Vide Appeal (E). Vide 
ante, (N 5.) 

And if A. commits a robbery in com. Wilts, and B. is acceſſory in 
another county, altho' the appeal muſt be againſt the principal and 
acceſſory together, and muſt be againit A. in com. Wilts, yet it ſha} 
abate, if it be againſt B. there; for in caſe of life, every fact ſhall 
be tried where in truth it was done. 7 Co. 2. 5. Dy. 38. 


N 10.) Action popular, and information.) By the fat. 31 El. 5. 
a declaration or information on a penal ſtatute ſhall be alleged in 
the county where the offenee was done; or the county may be tra- 
verſed. | 8 

And fo, by the Hat. 21 Jac. 4. it is enacted, that all offences againſt 
a penal ſtatute, for which a common informer may ground any po- 
pular action or information before juſtices of aſſize, ni: prius, gaol 
delivery, oyer and terminer, or juſtices of peace, ſhall be proſecuted 
and tried, c. before them, &c. and not elſewhere, fave only in the 


ſaid counties. 1 Sal. 373. Vide Action upon Statute (D), (E 1.) 


And in all informations, plaints, declarations to be commenced on 
behalf of the king, or any other, for any offence againſt any penal ſtatute, 
the offence ſhall he alleged in the ſame county where it was com- 
mittel, and not elſewhere, and if at the trial the plaintiff or informer 
prove not the offence done in that county, the defendant ſhall be found 
not guilty. | | 

[And if an afhdavit be not filed that the offence was committed in 
the county where the aQion is brought, and within a year before the 
bringing of it, the court on motion will ſtay proceedings. White v. 
Boot, B. R. H. 28 G. 3. 2 T. R. 274. Ruere.) | 

But they will not ſtay proceedings in debt on a penal ſtatute = 
| 3 for want of ſuch an aſſidavit. Leigh v. Kent, B. R. T. 29 G. 3. 

„ > 5 | | | | 
a [The — of Jamet applies only to thoſe penal ſtatutes on which 
proceedings may be had before the juſtices of aſſize, juſtices of the 

_ Sc. id. Shipman v. Henle, B. R. M. 31G. 3. 4 T. R. 

109. | | 

The fat. 31 Ei. does not extend to informations by the attorney 
general, but by a common informer only; but the fat. 21 Fac. 4. 
extends to both. 4 [nfl. 172. in marg. D. 1 Vent. 8. 3 Inft. 193. 
Adm, Crs. Car. 112, Per two J. Cro. El. 737. Per Holt, 1 Sal. 


| * debt upon a penal ſtatute, as well as an information, muſt be 
in the county where the offence is committed. R. cont. 1 Vent. 8. 
s Lev. 249. 1 Sid. 400. R. acc. per Helt, and all the judges, 
10 V. 3. 5 Moc. 425. 1 Sal. 372, 373. Cant. 4 Mod. 189. 
Dub. 2 Lev. 204. 

So, an information muſt be in the proper county, tho? the juſtices 
of the peace or aſſiſe have not a juriſdiction to determine it. Vide 
Hard. 105, R. cort, Hutt, 98, Semb. cont, Sti. 340. - : 
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And therefore, if an information be out of the proper county the 
defendant may demur. f R. 4 Mod. 158. | : 
But by the proviſoes in the fat. 31 Eliz. 5. and fat. 21 Fac. 4. an 
action or information for maintenance, champerty, or buying of titles | 

may be brought in any county. 

So, an action or information for defrauding of cuſtoms, tonage, or 
poundage, ſublidy, impoſt, or priſage. Ws 
' [So, an information for not making a true report on importation, 
contrary to ſtatute, may be brought in any county, but the importa- 
tion muſt be alleged according to the fact, Attorney General v. 


Moyer, H. 1728. Bunb, 261,] 


And, by the proviſo in the fat. 21 Fac. 4. nothing in that act ſhall 
extend to an action or information on any ſtatute againſt Popiſh recu- 
ſants, or concerning recuſancy, or not coming to church, c. or for 
tranſporting of gold, filver, ordnance, powder, ſhot, munition, wool, 
woolfells, or leather. | | 45 

So, the fat. 21 Fac. 4. does not extend to offences againſt any pe- 
nal ſtatute made ſince 21 Fac, R. 5 Mod. 428. 1 Sal. : 272. 

[Therefore an affidavit that the cauſe of action aroſe in the county 
where the action is laid, is not neceſſary in an action on 12 An. 
c. 16, (of uſury.) French v. Cochran, M. 11 G. 2. Andr. 25. 

So, an information for not repairing a bridge in the county of Not- 
tingham, becauſe the whole county is chargeable, ſhall be tried by a 
jury of another county, R. 2 Lev. 112. 


(N 11.) When an Action ſhall be brought in the one County, . 
| or the other, 


But, when an action is founded upon two things in different coun- 
ties, both material to the maintenance of the action, it may be 
brought in the one county or the other: as, if a ſervant be retained 
in one county, and depart into another, an action lies in the one or 
the other, 7 Co. 2. a. Dy. 38. ö. 40. a. [Mayor of London v. Cole, 
B. R. E. 38 G. 3. 7 T. R. 583.] | | 

If a local action be brought and tried in a wrong county, the de- 
fect is aided after verdict by fat. 16 & 17 Car. 2. c. 8, Did. Litch- 

field v. Slater, C. P. M. 17 Geo. 2. Willes, 431.] 

(If a leaſe is made in London of lands in Surry, action for the rent 
may be brought in either againſt the leſſee, but not againſt an aſ- 
ſignee, who is chargeable anly by the privity of eſtate. Patterſon ve. - 
Scot, T. 13 G. Str. 776.] : OY 

So, if an arreſt be in one county, and an eſcape in another. 7 Co, 
2. 4. I Lev. 114. 5 

So, if an annuity be due by preſcription from a corporation or houſe 
of religion, which is in one county, and the ſeiſin alleged in an- 
other. 7 Co. 2. a. Vide Dy. 38. b. 

If a man be cited in one county before the admiralty in another 
county, for a thing out of the juriſdiction of the admiralty, an action 
lies in the one county or the other. 7 Co. 2. a. | 
So, if he be cited in one county, before a court chriſtian in an- 

other, for a thing out of their juriſdiction. 7 Go. 2. 4. I 

If the defendant caſt a protection in one county, and remain in an- 
other. 7 Co. 2. a. | a 

So, if a man be ſtricken in one county, and die in another, ” 

| 5 appea 
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appeal of murder lies in the one county or the other. 7 Co. 2. 4. 
Dy. 40. 6. | c 


So, an appeal of felony, where a robbery was in one county, and 
Ss 


the goods carried into another. 7 Co. 2. a. 


If a man hires a horſe in one county to ride to another, an action 
for the immoderate working of him lies in the one county or the 
- other. R. 1 Lev. 286. Semb. Cro. Car. 20. re | 


So, covenant lies in the one county or the other, upon an indent- 
ure of demiſe in one of a houſe in another. 1 Lev. 114. 

Or, upon an indenture of covenant made in one county, to make 
aſſurance, which was tendered in another. Dy. 338. a. 


So, in an action upon the caſe, for not returning a ſummons in 


writ of entry for land in another county. R. 1 Leo. 146. 

So, in an action upon the caſe, for not repairing a wall ratione 
tenure of land, whereby the plaintiff's land was drowned, if the wall 
be in one county and the plaintiff's land in another. R. 3 Leo. 141, 
Vide 7 Co. 2. b. | : | | 

So, in an action for a falſe return of nen ef? inventus, where the 
ſheriff was in the company of the party. R. 2 Mod. 23. 

In an action upon the caſe, for a debt againſt the ſheriff of Hert- 


Ford, for an eſcape in his county, of one taken upon a teſfatum ca- 


pias ad ſatisfaciendum upon a judgment at Weftminfler. R. in C. B. 
Hil. 3 Geo. | 
For adminiſtering unwholeſome medicines in one county, where 
the promiſe of cure was in another, Dy. 38. 6. Vide 7 Co. 2. b. 
So, if the matter in one county is dependant upon matter in another, 
— plaintiff may have the action in the one county or the other. 
0.1.6, 
a As, if two conſpire to indict another, and make the execution 


of the conſpiracy in another county, conſpiracy lies in the one coun - 


ty, or the other. 7 Co. 1. ö. Vide Action upon the Caſe for Conſpiracy, 


C 2.) | E 
[So, where A. by deed executed in London for ſecuring the re- 


payment of money lent to B. is appointed receiver of B.'s rents in 
Middleſex with a pretended ſalary, which enables him to retain 


uſurious intereſt, he accordingly receives the rents in Middleſex, but 
ſettles the account in London, and there pays the balance, on which 
the uſurious intereſt is allowed ; the offence is complete in London, 


and the venue in a gui tam action for the penalty is properly laid 


there, or it might be in Middleſex. Scott qui tam v. Bret, 2 Term 
Rep. 238.) | 5 
So, if an action upon the caſe be againſt the ſheriff of Denbigh- 
ire, for not arreſting a man upon capias utlagatum to him directed 
in Denbighſhire, upon which he returned non eft inventus, it may be 
in Denbighſhire, or in Middleſex, where the return was made, R. 
Hob. 209. PER 
So, for maliciouſly ſuing execution in Middleſex, whereby he was 
arreſted in Dorſetſhire. Per three . Cro. El. 574. 
So, if in error upon a judgment in dower for land in com. Brecon 


- It be alleged, that the tenant appeared by attorney being within 


age, viz, apud A, in com, M. it will be well; for this matter dehors 
may be in another county, as well as where the land lies. R. 2 Jon. 
171. Vide Ray, 458. | 


So, 


| ACTION. a 

So, upon requeſt of the parties, and the conſent of them and the 
court, entered upon the record, a tria Imay be in another county than 
where the land lies, or the action is brought. R. Ray. 372. Cont. 
Hab. 5. but there the conſent was by rule, and not entered upon the 
record, Ray. 372. Vide 1 Rol. 28. | 

As, in treſpaſs, if the defendant juſtify by the cuſtam of foreign 
buying and ſelling, within the city of York, and iſſue be upon the 
cuſtom, upon a ſuggeſtion that the ſheriff and coroners of York are 
citizens, and that there are no freeholders within the county of the 
city, except citizens to try the iſſue; if that be admitted, or not de- 
nied, a venire facias ſhall be awarded to the next county. X. Dy. 
279. b. Bend. 23. 15 | | | 

But a ſuggeſtion, that a matter in which the citizens are concerned 
may come in conteſt, is not ſufficient, if that does not appear by the 
iſſue. RK. Hard. 312. £ 

[As, if the corporation of a city, a county in itſelf, is leſſar of the 
plaintiff, Mayor of Briſtol v ——, T. 17 G. 2. Will. 77-] 


(N 12.) When an Action ſhall be in any County. 


When an action is for a tranſitory thing, it may be brought in any 
county; as, if it be upon a covenant, or contract, or debt at large, it 
may be brought in any county; for debitum et contractut ſunt nullius 
loci, 7 Co. 3. a. 2 Inft. 229. 231. Vide ante, (N 6.) 

So, action againſt a ſheriff for a falſe return, for he may m 
return any where. R. on demurrer, Griffith v. Walker, M. 26 G. 2. 
1 Will. 336-] — | 

So, treſpaſs for an aſſault and battery may be in any county. Cra. 
Car. 444. | 

[A toll-gate-keeper ſued for acts done under the flat. 20 Gm. 3. 
c. 51, need not be ſued in the county where the fact was committed, 
as it is neceſſary to do under the fat. 13 Geo. 3. c. 78. /. 82. Bazing 
v. Skelton, B. R. MH. 33 Geo. 3. 5 T. R. 16.] 

So, trover, and other actions upon the caſe. 1 
So, if a perſonal action be founded upon a thing done out of the 
realm, it may be brought in any county, and ſhall be alleged at ſuch 
a place in ſuch a county; as, if debt be upon a bond or bill, &c, made 
at Hamburgh, it may be alleged at H. wiz, apud Ilington in com. Mid- 
dleſex. R. Lat. 4. Sal. 66. 4-417 5 

Tho' the bond upon oyer. appears to be dated in Hamburgh. R. 
Sal. 659, 660. Cont. per Holt and Povel, Lut. 950. 

50, it may be alleged at H. in com. Middleſex. 2 Cro. 76. 

And, if the defendant plead, that H. named in the bond is be- 
yond the ſeas, and no ſuch vill in Englund, it will be a bad plea, R. 
upon demurrer, 2 Cro. 76. | N 

So, in a perſonal action alleged at any place within the realm, if 
the proof be for a right of the plaintiff at any place out of the realm, 
the plaintiff ſhall have a verdict, Per Holt, 1 Sal. 290. 

But, if a bond be dated at H. in the Eaft-Indies, and be alleged 
at H. in com. Middleſex. Upon oper the defendant may demur, or 
plead in abatement for the variance. K. Sal. 659. 

_ So, if a fact be alleged at H. in partibus tranſmarinis, viz, apud 
Lond. or other place · within the realm, ic will be bad; for it is re- 
| Þugnant. R. Lut, 950, | | 80 
: ! 
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o, if a fact be alleged at a place out of the realm, without more, 


it will be bad; becauſe it is impoſſible to be tried. R. Mo. 8 11 


[A replication to a plea of ne unques accouple in a writ of dower, 
alleging a marriage in Scotland, need not ſtate that the marriage was 
had in any place in England by way of venue. Ilderton v. Ilderton, 

C. P. T. 33 Geo. 3. 2 H. Bl. 145.\ 
In a plea in abatement that another perſon ought to have been 
ſued with the defendant, it is not neceſſary to lay a venue. Neale v. 
De Garay, B. R. E. 37 Geo. 3. 7 T. R. 243. And if it be pleaded 
that ſuch other perſon is alive, (to wit,) in Spain, it will be conſidered 
as pleaded without any venue. 1bid.} 

But in a tranſitory action, if the defendant make a local juſtifi- 
cation, and traverſes all the places, except that in which he juſtifies, 


the plaintiff muſt prove the cauſe of action out of that place: as in 


treſpaſs for a falſe impriſonment, if the defendant juſtifies as con- 
ſtable of D. in another county, and traverſes every other place out 
of D. the plaintiff muſt prove an impriſonment out of D. Co. Lit. 
282. 6. Lut. 1437. N 

In treſpaſs for taking of goods, if the defendant juſtifies for da- 


mage-feaſant in ſuch a cloſe or houſe, he muſt traverſe all other places. 


\ 


Co. Lit, 282. 5. Lut. 1437. 

In an action upon the caſe for words ſpoken in London, if the de- 
fendant-plead a concord for all words, except in London, he muſt tra- 
verſe the ſpeaking there. Lut. 1437. Co. Lit. 282. 5. 

In debt upon a bond, if the defendant plead dureſs of impriſon- 
ment, in another county, it ſhallbe tried where the dureſs is alleged, 
Dal. 18. | | 

If he plead infancy, viz. apud A. in another county ; for it ſhall 
be tried where he is commorant, not where the action is brought. 
R. Ray. 458. Vide 2 Jon. 171. 

Yet in actions tranſitory, if the defendant has a juſtification which 
is not local, he mult allege it in the ſame place and county where 
the action is brought: as, in treſpaſs for a battery at A. in com. B. 
if the defendant plead ſor: aſſault demeſne, he muſt plead it at A. and 
not elſe where. Lut. 1437. Co. Lit. 282. b. 

In an action againſt an executor for goods fold at A. if the de- 
fendant plead, that the teſtator was alive the day of the writ pur- 
chaſed, viz. at D. in com. pred, it is bad; for he ought to allege 
his life at 4. R. Lut. 14. | 

So, in an action founded upon a matter in ſeveral counties, if the 
iſſue be confined to a thing in one of the counties, it ought to be 
tried there: as, in covenant upon a leaſe in com. H, of a houſe in 


com. B. brought in com, H. if the breach be for not repairing, and 


iſſue upon it, it is bad, after verdict; for the action ſhould have been 
in com. B. R. 1 Lev. 114. | . 

So, in debt for an eſcape in one county, upon an arreſt in another, 
if the iſſue be upon the arreſt, it muſt be brought and tried in the 
county where the arreſt was. I Lev. 114. 


If the iſſue be upon the eſcape, the action ſhould be brought in the 


county where the eſcape was. 1 Lev. 114. | 

So, in an action for words in London, if the defendant juſtifics 
by reaſon of a felony, perjury, &&'c. in another cbunty, the trial 
muſt be in the county where the ſelony, Sc. is alleged, Vide 
1 Sand, 247. S0, 


1 tk err 


* 
So, in covenant againſt the corporation of Berwick, upon a de- 
miſe of lands in Berzick, brought in York, and iſſue upon expulſion, 
it ſhall be tried in the county next to Berwick, Semb. 1 Mad. 36. 
1 Vent. 58. 90. 1 Sid. 381. 462. | 
By the rules appointed in B. R. and C. B. actions upon the caſe, 
treſpaſs for goods, aſſault, or impriſonment, ſhall be brought in their 
roper counties, except when the juſtices of 2% Prius leldom come 
thither. Compl. Attern. 286. 338. Rule M. 1654. Mills 11. Vide 
Rules and Orders of C. B. 11. | | 
And an attorney who knowingly brings rover, or treſpaſs for 
goods, battery, impriſonment, or flander, in another county, ex- 
cept in caſes to be allowed by the judges, ſhall be puniſhed. Comp, 
Atlorn. 286. 338. Mills 11, 12. Vide Rules and Orders of C. B. 
11, 12. | 
By Rule M. 1654, unleſs it be for a cauſe before expreſſed, or 
for a cauſe to be allowed of by the judge of the court, and -proved 
to be true, if a declaration be delivered upon the removal of an 
action by habeas corpus out of an inferior court, or upon the reverſal 
of the judgment there, it ſhall be laid in the ſame county as before, 


Mills 18. Vide Rules and Orders of C. B. 18. 


Hr if it be removed out of the court of Canterbury, Southampton, 

ull, Litchfield, or Pool it ſhall in perſonal actions be laid in the 
county of Kent, Hampſhire, York, Stafford, or Derſet. By Rule M. 
1654. Mill, 18. Vide Rules and Orders of C. B. 18. 


(N 13.) Venue changed. 


[The venue may in general be changed in any action not local, on 
motion in court grounded on an affidavit that. the cauſe of action 
(if any) aroſe in the county of A. and not in the county of B. (or 
elſewhere out of the county of A.) but the rule to change the venue, 
may be diſcharged, on motion, the plaintiff undertaking to give ma- 
terial evidence in the county where the venue is laid, and if, on the 
trial, he does not give ſuch evidence, he will be nonſuited. Vide 
Ailen v. Griffiths, B. R. M. 30 Geo. 3. 3 T. R. 495.0 ; 

(But the court will not diſcharge a rule obtained on the common 
aſſidavit, to change the venue, on an aſſidavit of the plaintiff, that his 
witneſſes live in Scotland, and will come to Carliſle, but not to Lon- 
den. 1 Wilſ. 162. PERS WS | 
lf the declaration be delivered ſeven days before the end of the 
term, or alter, upon affidavit, that the cauſe of action (if any there 
be) ariſes. in ſuch a county, the court before plea will change the 
venuethe next term, and the defendant ſhall plead as he ought before. 
Comp. Att. 280. 339. By Rule M. 1654. Mills, 12. Vide Rules 
and Orders of C. B. 12. | | 
Tho? the defendant comes in upon the exigent. Comp. Att, 286. 338. 
Mills, 12. Vide Rules and Orders FC. B. 12. 5 

[Bat if the declaration be delivered ſo early that defendant has 
eight days in that term, he cannot move to change the venue next 
term. Aſplin v. Gray, M. 6 G. Str. 211. Nor can he move, Oc. 
till his appearance be entered. Eat. 24 Car. 2.] 
The common pleas would not formerly change the venue, after 
ume to plead, nor even after a ſummons for it, tho' diicharged ; but 

Vol. I, | | would 
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would after order for imparlance. Barnes, 478. 481, &c. But they 
will now by rule. Mich. 16 G. 2. | 

But yet, if on order for time, defendant has conſented to take 
notice of trial in the original county, the venue ſhall not be changed, 
Barnes, 493.] | | 
Lor if he has conſented to rejoin grazzs, and take notice of trial 

at the ittings after term, or at the ſittings in term; for there a trial 
would be loſt, and therefore defendant's conſent ſhall bind him. 
Barnes, 493. Cowp. 511. But the venue may be changed after a 
judge's order for taking notice of trial in Middleſex. Rowley v. Al- 
len, C. P. H. 15 Geo. 2. Willes, 318. 1 Will. 245, This muſt 
have been without ſpecifying the ſittings, Shipley v. Cooper, B. R. T. 
38 Geo. 3. 7 T. KR. 698.) 

[And in Comm v. Clendon, in the exchequer, Eaſt. 1781, it was 
ruled by the barons, that the venue cannot be changed to an out- 
county after defendant is tied down by a judge's order to take ſhort. 
notice of trial within term. The motion being inconſiſtent with the 
judge's order.) 

It may be changed after time to perſect bail. Barnes, 483.] 

But it cannot be changed after iſſue joined. R. Hard. 327. 

[Yet if after rule to ſhew cauſe why the venue thould not be 
changed, and before it 1s made abſolute, the defendant inadvertently 
put in his plea, this ſhall be no waiver of the rule, and the plea may 
be withdrawn on payment of coſts. 7. 24 C25 G. 2. C. B. Her- 
bert v. Flower et al. in Trover.| © 

[So, it is ſaid, that plaintiff muſt move to diſcharge the rule before 
_ replication or plea. Dickenſon v. Fiſher, Str. 85 8. Quere tamen, as 
to the plea, for plaintiff may not have time, as defendant may give 

a plea at the ſame time he ſerves the rule to change the venue. 
1 Cr:mpton's Practice, 113. So, the plaintiff himſelf cannot change 
the venue in perſonal actions, after the eſſoin day of the ſublequent 
term after appearance, tho' he would pay coſts, or give an imparlance. 
H. 21 Car. 2. Pr. Reg. 38. | | 
[But in a late caſe, where the venue had been changed from Lo 
don to Lincolnſhire by defendant, and plaintiff at the trial nonſuitcd, 
the nonſuit afterwards ſet aſide, and a new trial granted; and on 
going down a ſecond time the cauſe made a remanet, the plaintill at- 
ter all theſe proceedings moved to have the venue brought back to 
Londen, and it was granted: for per Lord Mansfield, the plaintiff may 
at any time move to amend his declaration by altering the venue, and 
it would be an idle circuity to put him to do that; and if he is per- 
mitted now to bring it back, he does it at his peril; becauſe, it he 
does not give material evidence in London, he muit be nonſuited; and 
if it ſhould appear to be a local action by ſtatute, he will be non- 
ſuited on the opening. Bruckſhaw v. Hepkins, Cop. 409. 1 Wit} 
173. Str. 1162. 1202. ] 

[And where a rule to change the verve in an action of afſumpſi 
from A. to B. has been diſcharged on plaintiff's undertaking to give 
evidence of ſome matter in ifſue ariſing in A. the undertaking is 
complied with by proving a rule of court in A. that defendant ſhall 
be at liberty to pay money into court, tho” that rule was obtained after 
the diſcharge of the rule for changing the venue, the payment of 
money into court being an admiſſion of the cauſe of action. Mai- 
kins v. Towers, 2 Term Rev. 27;.] [59 


ACTION. the. 


[So alſo, proving a deed enrolled of record in A. is a ſufficient com- 
pliance with the rule. . atkins v. Towers, 2 Term Rep. 27 $.] 

[The affidavit to change the venue muſt be poſitive; it muſt ſay, 
« the cauſe of action, Sc. not © the promiſes,” Sc. Barnes, 

% | 3 
hat gi words in the declaration, &c. is bad; the words mu 
be mentioned. Barnes, 480. ] I OY 
\ But the affidavit of one defendant is ſufficient. Bid. 48 2.] 

- [And the venue may be changed without affidavit, if it appear on 
the declaration, that the cauſe of action aroſe elſewhere, as action o 
the cuſtom of a borough. Barnes, 492] . 

[And if there be a motion for changing the venue after the time 
in which the plaintiff might demand a plea ad intrandum, accords 
ing to the term at the top of the declaration, the defendant in his 
affidavit ſhall ſay, when the declaration was delivered. Mod. Ca. 

175. | | 
LOR the court will not change the venue but into a county where 
the whole cauſe of action is ſworn to ariſe. 1 Wil. 178. Briflow 
v. Tito, T. 8G. 2. B. R. H. 135.1 „„ 

Nor then, unleſs it is a place where the judges go; nor if it will 
delay trial, as to either of the three northern counties preceding the 
ſpring circuit; nor to an adjoining —_— without notice and con- 
ſent. 1 Wil. 138. Dale v. Stevenſon, H. 9 G. 2. B. R. H. 210. 
Hotuarth v. Willet, Str. 1180, Barnes, 490. ] 

If the venue be changed from A. to B. on the uſual affidavit that. 
the cauſe of action aroſe whollyin B. when in fact part of the cauſe 
aroſe in another county, the court will order the venue to be brought 

back to A. Cailland v. Champion, B. R. E. 37 Geo. 3. 7 T. R. 205. ] 
; . [Nor can it be changed into a third county without conſent, 

tr. 1216. ] | , | 

And in general the venue ſhall not e from a county at 
large into a city and county, 2 Barnes, 388. 489.] | | 

[But it has been changed from a county at large into the city of 
London. Barnes, 481. Salk. 670.] | 

[It may be changed from one county and city into another county 
and city, Pract. Reg. C. P. a29.] 

[Yet the court has refuſed to change it from London to a city a 
county of itſelf. But ſee 4 B. M. 2447, which ſeems contra. Nor 
where the cauſe of action aroſe in ſuch city, can it be changed to 
the county at large. Barnes, 477. 482. 489.] X 

[It cannot be changed into Hull, Canterbury, & c. becauſe it is not 
known when an aſſiſe will be held there; nor into the city of Vor- 
cefter or Gloucefler out of the county at large, becauſe the aſſiſes for 
the city and county at large are held at the ſame place, But all this 
is in the diſcretion of the court. Barnes, 490. 

[On motion to change the venue from Briſtol into the adjacent 
county, the court ſaid, take a rule to try the cauſe in the next county; 
8 he is * to change the venue, but to try it in the next county. 
I i. 77. | 

(If the cauſe of action ariſe in Wales, and the venue be laid in 
London, the court will, on affidavit, order the venue to be changed 
into the next Engli/h county ; and the motion muſt be to change it 
into the V elſh county, and not into the adjoining Engliſb county, 

M 2 ' becauſe 
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becauſe the affidavit muſt expreſs in what county, and not elſequbere 
the cauſe of action arifes : but after the venue is fo changed, the 
cauſe may be tried jn the next adjoining Engliſh county; and there- 
fore it cannot be changed out of the adjoining Eugliſb county into 


Wales. 2 Bl. Rep. 962. Vid. Ld. Ray. 1418. 2 Str. 1270. 4 B. M. 


2450. 


But it is not yet ſettled whether the court can change the venue 


from an Engliſh to a Welſh county. Dougl. 262. 
[When a fair trial cannot be had in the county where the matter 
ariſes, the trial will be awarded in the next Engliſh county, where 


the king's writ of venire runs, and not into a county palatine, tho”. 


that be the next county. Therefore, where the aCtion aroſe in 

the city of Chefter, and a fair trial could not be had there, the venue 

was awarded into the county of Salep. R. v. Amery, 1 Term Rep. 
63. | | 

8 IM there is a caſe where the venue was changed into Cheſter, be- 

cauſe the court can ſend down the record by mittimus. Lord Raym. 

1418. 1}. 122,] | 

[But per Buller Juſtice, there is no inſtance but this of the court 
having ſent a record by mittimus to be tried in a county palatine, 

where the cauſe of action did not ariſe there, and it is very doubtful 

whether the court have power to do it. 1 Term Rep. 368.] 

[So, in an action for words laid in Londen, on affidavit that they 
were ſpoken, if at all, in the county of Lancaſter, the venue was 
changed into the next county, viz. York. 12 Mod. 313.] 

[In tranſitory actions the court ought to change the venue, when 
it appears on the circumſtances laid before them, that there is a pro- 
bable ground to apprehend that a fair, impartial, or at leaſt a ſatis- 
faCtory trial cannot be had. 3 B. M. 1564. Crap. 510.] * 

[So, if an action be brought in the county of a town, ſor a duty 
claimed by the corporation, the wenuve may be changed to the next 
county. Mayor of Pool v. Bennet, & r. 874.]. | | 


[But to have the venue changed from a city, a county in itfelf, in 


an action where the mayor, Sc. are plaintiffs, there muſt be affidavit 
that the ſheriff is an officer of the corporation. 1 Fi. 298. ] 

{If a new trial is granted, becauſe the verdict was againſt the 
weight of evidence, and the damages exceſſive, and there is proof of 


general prejudice in a city agaiuſt defendant, the court will change 


the venue. 3 B. M. 1564.] 

[But in a tranſitory action, if the county in which the cauſe 
of action really aroſe, be improper to try it in, the venue ſhall not 
be changed; as, on a bye-law of a city; nor can it be changed into 
the adjoining county, from the form of the affidavit. 4 Bur. 2447. 
2450. ] 

?Notwithſtanding the locality of ſome ſorts of actions, or of in- 
formations for miſdemeanors, the matter cannot be tried at all, or 
cannot be fairly and impartially tried, in the prager county, it thall 
be tried in the next adjoining county. 3 B. M. 1323.] | 

[This may be done without changing the venue, by entering a ſug- 
geſtion on record, with the leave of the court, “ that there cannot be 
a fair and impartial trial had in the county where the cauſe of action 
aroſe,” with a nient dedire thereupon, and therefore praying that the 


venire may be directed to the ſheriff of the next county, I. Aki a 
FO | u 
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[But as the party cannot traverſe this ſuggeſtion, when enterel 
by rule of court, there muſt be a clear and ſolid foundation for it. 
It muſt not reſt on mere ſuppolition and belief. 2 B. M. 1333.] 

[If the cauſe of action ariſes in Berwick, the venue ſhould be in 
Northumberland. 2 Black, Rep. 1036. | WE 

And in actions where it is not uſual to change the venue, the 
court will do it on ſpecial grounds, as if both plaintiff's and de- 
fendant's witneſſes live in the county, into which it is prayed the 
venue may be changed: but they will not change it if only defendant's 
witneſſes live there. 1 Term. Rep. 781.] | 

[If the plaintiff be a barriſter or attorney, and lay the venue in 


Middleſex, it ſhall not be changed. So a ſerjeant at law has the like 
privilege in C. B. So a maſter in chancery. 2 Show, 176. 1 Mod. 
64. Styles, 460. 2 Lord Raym. 1556. Str. 822. 1 Will. 159.] 


[ut if they lay the venue in London it may be changed. Salk, 
668.- Barnes, 479. ] | : 

And in C, B. if a ſerjeant at law, or an attorney be plaintiff, and 
ſue by capias, and not by writ of privilege or attachment, the venue 
may be changed. Prac, Reg. C. P. 419, 420. Barnes, 338. 346. 
479. 484. | 

[So, where an attorney was plaintiff, and it appeared that the mat- 
ter aroſe and all the witneſſes lived in remote parts of the kingdom. 
Barnes, 482. ] 8 z | 

[A clerk of aſſiſe brought an action for aſſault and battery com- 
mitted in Kent, and laid the venue in Middleſex on common affidavit, 
the venue was changed; but on motion far the plaintiff the rule was 
ſet aſide, and the venue brought back into Mziddleſex, Knight v. 
Barnaby, 2 Ld. Raym. 1253. Salk. 670. For the clerk of aſſiſe is 
clerk to the judge of aſſiſe, and bound to attend him at the aſſiſes 
in the country, and at Veſtminſter, to return pęſleas.] | 5 

[And by Powel juſtice, the privilege of laying the venue in Middle- 

ſex extends to judges clerks as well as to ſerjeants at law, barriſters, 
and attornies. Salk. 670. | 


hut the venue ſhall not be changed becauſe the defendant is an 


attorney, and the action not laid in Middleſex ; for the plaintiff 
my ** a perſonal action where he pleaſes. R. Sho, 148. Carth, 
120. I 

[The venue ſhall not be changed to Midd/e/ex becauſe ſome of the 
defendants are barriſters or attornies. Str. 610.] 

(On changing the venue againſt an attorney, coſts of a new bill 
are not paid. Barnes, 485, 486.) 

[The venue ſhall be changed in ſcandalum magratum, 1 Sid. 185. 


Cont. 216. Cont. 1 Lev. 56. Cont. Vent. 363, 364, 305. Cont. 


2 Jones, 192. Cont. Carthew, 400. Cont. Skin. 40. Cont, Salk, 668. 
Vid. Str. 807. Lord Raym. 1418. Barnes, 482. ] 
So it may, wpor cauſe, in any action not local. S:mb, Hob. 37.] 
Un traver for ſilver or money only. R. Hil. 4 G. in C. B.] | 
[So, the venue was changed from London to Middleſex, becauſe all 
the ſittings in London were on a Saturday, and his witneſs was a Jew. 


2 Mal, 271.] FX 
{It may be changed in an action againſt the late ſheriff, tho' his 


under-ſheriff is, {till under-ſheriff, but the jury-proceſs ſhall be di- 
rected to the coroners. Barnes, 493-] | 
| M3 [But 


| 
| 
| 
| 
| 
| 
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HO the venue ſhall not be changed where the action is local, 
0b. 37.] 
llt may be changed in local as well as tranſitory aCtions on occa- 
ſion. Per Lord Mansfield, Loft, 50.) 

[Not in deceit. 1 Sid. 87. Contra infra.] 

[It may in deceit, by warranting an unſound horſe. Barner, 


915 ]- 

[But not in an action of coyenapt on deed, for non-payment of 
rent. Barnes, 491- ] ; 

[Nor in C. B. on a promiſſory note. Sayer, 7. 2 Black. Rep. 
993-] | 


[In an action on a promiſſory note the court will not change the 
venue from London to the county where it was made, on the de- 
ſendant's ſtating that all his witnefles live there; but if his affidavit 


ſhew the number of his witneſſes, and that a ten inconvenience 


would ariſe from bringing them up, it will. Evans v. Whaver, 
C. P. E. 37 Geo. 3. 1 By. & Pull. Rep. 20.] 

[But in B. R. it may. Vilſ. 173.] 

[Nor when any thing material for the maintenance of the action 
was in the county where the action is brought, 1 Vent. 344. 

{Nor if the plaintiff undertakes to give evidence in that county. 
Per Cur, ) Aun. _ 

[Nor in trever for goods. R. Hil. 4G. in C. B. ] 

| [Nor in covenant. R. 1 Lev. 307.} | | 
" «wh in an action on the caſe for an eſcape. 1 Sid, 89, Salk, 


. 


7 ler in an action on a ſtatute; for by far. 21 Fac. c. 4. the de- 


fendanr ſhall be found not guilty, 1 Sid. 287. 

[ Tho? the matter ariſes in London, and by „ a thing which 
concerns the city, ſhall be tried there. R. Hard. 327. ] 

Nor in an action on the ſtatute of uſury. Andr. 66. 1 

[Nor in an action for a falſe return. Salk. 669.) 


[Nor ſor a carrier, for the neglect is 3 and not material 


where it was. Salt 670.] 

[Nor in debt. Sr. 878. Changed in debt on bond. Fofler v 
Tayl;r, B. R. E. 27 Geo. 7 1 T. R. 781. Nor on any ſpecialty 
nor on a bill of exchange. Barnes, 491.] 

Nor where the declaration contains a promiſſory note, inter alia 
plaintiff undertaking, on pain of nonſuit, to give evidence on it. 
Id. ib.] 

Nor in ſcandalum mag natum, unleſs for ſpecial cauſe, as in Lord 
Shafteſbury's cale, where the venue was changed from Londen to Mid- 

ex, by reaſon of the great influence he had i in London. Carth. 400. 
Duke of Norfelt v. Alderton.) 

Nor in an action for a libel in a newſpaper which has been circu- 
lated in other counties. 1 Term Rep. 571. Nor in a letter written in 
one county and directed into another. 1d. 647. 

In an action for a libel, the court will change the venue into 2 
county in which it was both written and publiſhed. Freeman v. Ner- 
ris, B. R. E. 29 G. 3. 3 T. R. 306.) 

So, the venue, in an action for a libel in a letter written in York- 
ire, and ſent by the poſt into Germany, may be changed from Lon- 
don to Forkſhire on the uſual affidavit. Metca ife v. Marktam, B. K. 
E. 30 G. 3. 3 2. K. 652. Un 


—  , 


al, 


J 
ds 
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7 Un an action for infringing a patent, the venue cannot be changed 
from Middleſex into any other county. Cameron v. Gray, B. R. T. 


35 G. 3. 6 T. K. 363. 


Vide more concerning title Action, in the following titles, viz. Ad- 
miralty, (F 11.)—Arbitrament, (I 1, c.) Battery, (E 1.)—By- 
Law, (D 1.) - Chaſe, (H 5.) — Copybold, (H 6.— K 22. 26.—R 12, 
c.) Coſte, (A 5.) —Forcible Entry (C). — Forgery, (B 1.) — Impri- 
ſenment, (L 2.) — Leet, (O 4, Oc.) London, (N..) — Officer, (K 15.) 
— Releaſe, (E 3.) —Sewers, (I 2.) — Toll, (H 2.) Urlagary, (U 


2, 3. 
For the different Kinds of Actions, 
Vide their ſeveral Proper tithn, 
Action by and againſt an Executor or Adminiſtrator, 
Vide Adminiſtration, (B 13, 14, 15.) Pleager, (2 D 1, Sc.) 
Choſe in Action. 
Vide Aſſignment, (C 1.) - Grant (D). 


Joinder in Action. 


Vide Baron and Feme, (V, Oc.) —Parceners, (A 4, 5.) —Abate ment, 
(ES, Cc. F 4, Sc.) | | 


Limitation of Actions. 


Vide Temps, (G 1, Sc.) Action upon the Caſe upon Aſſumpſit, (D.— 


H 6, 7.) 


Proceeding and Pleading in particular Actions. 
Vide Pleader, (2 A 1, &c. to the end of the title. 


ACTION UPON THE CASE. 
(A) When it lies. 


A* action upon the caſe is an action founded upon a wrong, and 
concludes contra pacem. Vau. 101. V. N. B. 92. E. 

And it is not brought upon a writ formed in the Regiſter, but the 
writ varies according to the variety of the caſe. 8 Co. 48. a. 

= it is an action allowed, and contained in the Regiſter. 4 Co, 
| 4» a | = a 

L Where caſes are new in their principle, there it is nc ceſſary to have 


recourſe to legiſlative interpoſition, in order to remedy the griev- 


ance. But where the caſe is only new in the inſtance, and the only 


M 4 queſtion 
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queſtion is upon the application of a principle, recogniſed in the law, 
to ſuch new caſe, it will be juſt as competent to courts of juſtice to 


apply the principle to any caſe which may ariſe two centuries hence, 
as it was two centuries ago. Per Aſohurſt J. Paſley v. Freeman, 


B. R., H. 29 G. 3. 3 T. R. 63.] 

In all caſes, where a man has a temporal loſs, or damage by the 
wrong of another, he may have an action upon the caſe, to be re- 
Paired in damages. 


As, if 4. has a colliery, and B. ſtops up a highway near it, 


whereby nothing can paſs to his colliery, an action upon the caſe 
lies; for he ought to be remedied in particular, tho' it was a highway 
for all. Cont. ( but judgment reverſed ) Sal. 15. 

If the pariſhioners of B. ought to paſs a ferry toll-free, every pa- 
riſhioner ſhall have an action againſt the owner of the ferry, to aſſert 
that right, where he has a particular loſs. Semb. 2 Mod. Ca. 352. 
355. Vide paſt, (B 2.) | | 

So, if a pariſhioner be excluded the veſtry, he ſhall have an action 
upon the caſe, if he ſhews-a right to be in the place where the veſtry 
aſſembled. R. 2 Mod. Ca. 35 5. 

If a man who ought to incloſe againſt my land, does not incloſe, 
per quod the eattle of his tenants enter into my land and do damage 


there, I may have an action on the caſe without bringing a curia 


claudenda. 1 Rol. Abr. 105. ] | | 
[But an action on the caſe for not repairing fences, whereby another 
party is damniſied, can be maintained only againſt the occupier, and 


Not againſt the owner of the feg, who is not in poſſeſſion. Cheetham 
v. Hampſon, B. R. T. 31 G. 3. 4 T. K. 318.) 


[So, for a malicious proſecution from malice, and without probable 
cauſe ; but malice, either expreſs or implied, and want of probable 
cauſe, muſt both concur. 4 Bur. 1974. ] | | 

[And malice may be inferred from the want of probable cauſe, but 
the want of ,probable cauſe cannot be inferred from malice. Semb. 
1 Term Rep. 5 18. | 

[And in every aCtion of this ſort, the plaintiff muſt ſhew what be- 
came of the original proſecution, either that it was deſerted, or that 
he was acquitted. Id. 520. So held by Lord Kenyon at niſi prius, 
Eaſter term 1789, Dougl. 215.) | 

[An action does not lie for a ſuit brought without cauſe. Bird v. 
Line, C. P. H. 8 Ann. Com. Rep. 190. Saville v. Roberts, B. R. 
AT. 10 Will. 3, 1 Ld. Raym. 380. 1 Salk. 14. 5 Mod. 394. 405+ 
Carth, 416, 12 Med. 208. Holt. 150. 193. S. C.] 

[It does not lie againſt the leflor of the plaintiff in a vexatious 
ejectment. Purton v. Honner, C. P. H. 38 G. 3. 1 Bof. & Pull, 
Rep. 205. ] 

[So, for maliciouſly ſuing out a commiſſion of bankruptcy, the 
plaintiff is not confined to the penalty of the bond, but may have his 
action on the caſe for damages. 3 B. M. 1419.) ; 

[So, it lies againſt a governor or m.1:c«« uſly ſuſpending he plain- 
tiff from a civil oſſice, by which he loſt his fees. Sutherland v. Mur- 
ray, 1 Term Rep. 538.) 
Io, for maliciouſly obtaining and executing a warrant to ſearch a 
houſe for ſmuggled goods, where none ſuch are found, Cooper and an- 
cther v. Boot, Id. 535] ; 

[50, 
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So, for ſup reſſing material facts in the return to a mandamus, if 
the return be falſe in ſubſtance, tho it be true in words. Dough, 
8, I 1 | | y | . : 
15680 it lies againſt the bank, &s, for refuſing to transfer ſtock, Id. 
24. | | p 
8 855 for a fraud on a corporation to avoid toll, the remedy is by a 
ſpecial action on the caſe. Cowp. 664.] | 
(So, when goods are delivered to a wharfinger or carrier, and they 
are loſt or ſtolen, caſe is the proper remedy, and not ?rover. 5 Bur. 
2827. | : | 
[ k . againſt an officer for ſeizing goods ab/que probabili cauſa. 
Iſrael v. Etheridge, in Sc“ T. 1721. Buns. 80.) 5 OR 


For fees due to the uſher of the black rod. Saunderſon v. Brignall, 
H. 13 C. Str. 747. | 3 
[In caſe of a ſimple depoſitum without reward, the law raiſes a 
promile not groſsly to negle& or abuſe the depoſit, and if it is 
| abuſed, action on the caſe lies. Myiton v. Cock, MH. 12 C. 2. Str. 
1099. | 
| {4M againſt paviors acting under commiſſioners in an act of par- 
liament for paving the ſtreets, for raiſing the ground ſo as to obſtruct 
the paſſage and light of plaintiff's houſe. Leader v. Moxon, M. 
14 G. 3. 3 Will. 461.] | 5 
So, if the 3 of another is not directly done by a man, but is 
the conſequence of a lawful act by him, he ought to have an action 
upon the caſe. R. 2 Mod. Ca. 272. Vide Treſpaſs (D). | 
[When an act is not immediately, but only in conſequence, inju- 
rious to the plaintiff, ca/e is the proper remedy ; when the act is im- 
mediately injurious to the plaintiff, zreſþaſs. Howard v. Banks, M. 
1G. 3. 2 B. M. 1113. Harker v. Birkbeck, T. 4 G. 3. 3 B. A. 
1356.) OY | | 
[Thus, for damage done to plaintiff's colliery, by what defendant 
has done in his own colliery, within his own ſoil, though ſeveral other 
collieries lie between them: and treſpaſs vi et armis will not lie, for 
the damage is not immediate, but conſequential, Howard v. Banks, 
M. 1 G. 3. 2 B. M. 1113.) | | 
(So, if A. brings rude perſons into a vintner's houſe, and procures | 
them and the mob to cry © A bawdy-houſe,” by which the mob 
threw ſtones and broke the windows, action upon the caſe lies, for ; = 
this made the vintner liable to a proſecution for a diſorderly houſe ; | | 


for this would have been evidence of it. Plunket v. Gilmore, H. 10 G. 
Port. 211.] 


(B) When it does not lie. 


(B 1.) When there is no temporal Damage. 


(JT is a general principle of law, that in order to found an action 
there muſt be damnum cum injurid, excepting in ſome few particu- 
lar caſes. 4 T. R. 141. See alſo 3 Burr. 1670. 3 T. R. 24. 654. 


757-] | 
But an action upon the caſe does not lie, when there is not any 
temporal damage; as, againſt a woman, who pretends herſelf ſingle, 
J aud inveigles a man into a marriage, whereby he was diſturbed in 


conſcience. R. 1 Lev, 247. Vid. Ent, 13. Fide 1 Sid. 375. N 
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Nor does it lie, for refuſing to adminiſter the ſacrament. Sem, 


1 Sid. 34. ä 
Nor, for not reading divine ſervice to him, and the tenants of his 


manor. R. 5 Co. 73. a. 1 Rol. 110. J. 12. | 
Nor, for a legacy; for it is only due by the ſpiritual law. R. 


Ray. 24. 1 Sid. 46. ( Duks v. Strutt, B. R. 2 34 G. 3» 5 . R. 


[Nor by a maſter, for beating his ſervant; nor by a father, for | 


beating his child, unleſs it be added, per quod ſervitium amiſit. 3 B. M. 
1879.] 8 | 

[Nor by a father, for aſſaulting his daughter, then in the ſerviee of 
another perſon, and getting her with child, tho? it be added, per quod 


the father /ervitium amiſit. Id. ibid. 5 T. R. 357.] 


(B 2.) When there is no particular Damage. 


So, an action upon the caſe does not lie, when there is no par- 
ticular damage to any one, but it is common to many: as for not 
reading divine ſervice to the tenants of his manor ; for if one may, 
all may have an action. R. 5 Co. 73. a. 1 Rel. 110. J. 12. 

So, it does not lie for a common nuſance without a particular da- 
mage. Co. Lit. 56. a. Vau. 341. Dan. 172. Vide Action upon the 
Caſe for a Nuſance (C). ; 


[So, no action will lie by an individual againſt the inhabitants of a 


county for an injury ſuſtained in conſequence of a county-bridge 


being out of repair. Ruſſell v. Men of Devon, B. R. M. 29 G. 3. 
2 T. K. 667.] 


So, it does not lie by an inhabitant of A. for not keeping a com- 


mon ferry, in which all the inhabitants by cuſtom ought to paſs toll- 
free: for every ſubject has the ſame cauſe for an action. R. Shs, 
157. 1 Sal. 12 16. 3 Med. 289. Vide ante (A). 

So, it does not lie where the particular damage is not ſpecially al- 
leged. 1 Sal. 16. 


As, if there be an action upon the caſe for ſtopping up a highway, 


whereby buyers could not come to his coal-pit ; for he ought to ſay, 
that buyers were coming, and were hindered, Court divided, 
1 Sal. 16. | | 

So, an action upon the caſe does not lie againſt a ſheriff for not 
ſeizing the goods of the party, after a capias utlagatum delivered to 
him; for chat goes to the king's loſs. R. 2 Vent. 89, 90. 


G3.) For an Act not prohibited by Law. 


So, it does not lie for an act not prohibited by law, tho? it be to 
the damage of the party; as, if a leſſee at will by negligence burn 
his houſe, an adtion upon the caſe does not lie; for the law does not 


puniſh him for permiſſive waſte, R. 5 Co. 12. ö. Cro. El. 777, 784. 


4 Med. 12..Vide Action upon the Caſe for Migfeaſance, (A 6.) — For 
Negligence, (A 6.) Vide Eſlates, (H 5.) 


If a man ereCt a dove-cote, or coney-borough in his own land, 


tho' the doves or conies hurt the neighbours. R. Mo. 420. 453. 

If a man ſhut the doors of his houſe againſt the ſheriff, who comes 
to do execution of the goods of another, which are in his houſe. R. 
5 Co. 91. Mo, 668, If 
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If a maſter gives correction to the ſon and heir apparent of B. who 
was his apprentice, whereby he becomes lame, and is diſparaged 
in his marriage, B. cannot have an action upon the caſe, R. 

Leo. 50. | | 
; [ 3 action lies for giving a true character of a ſervant on ap- 
plication made to his former maſter, to enquire into his character, 
with a vicw of hiring him; unleſs there ſhould be extraordinary cir- 
cumſtances of expreſs malice. 4 B. M. 2425. 
| {Nor againſt a peace officer, for arreſting a perſon bond fide, on a 
charge of felony without a warrant, tho? it turn out that no felony 
was committed. Dougl. 359.) 

[So, no action lies againſt an auCtioneer for ſelling a horſe, or wy 
thing elſe at the higheſt price bid, contrary to the owner's expre 
directions not to let him go under a larger ſum named. Otherwiſe, 
if the owner had dire ed the auctioneer to ſet the horſe up at ſuch 
a particular price, and not lower. Coop. 395.] | 

If a man enter a caveat, whereby any one entitled by the king's 
patent is put to a charge in obtaining adminiſtration. 1 Sal. 37. 

It does not lie againſt an officer for reducing a ſerjeant to be a com- 
mon ſoldier out of the king's dominions in time of war, Barwis v. 
Keppel, T. 6 G. 3. 2 Will. 314] | 

Nor againſt a commander of a ſquadron for a malicious proſecu- 
tion before a naval court martial, for an offence cognizable therein. 

[Nor for delaying to bring an officer under an arreſt to a naval 
court-martial, it being a military offence; ſo held expreſsly, if the 
defendant has not been tried for it by a court-martial, 1 Term Rep. 


548.] | 


(B 4.) Where the Damage happens by the Default of the Plaintiff. 


So, it does not lie, where the damage happens by the negligence, 
or default of the plaintiff himſelf ; as if a man agree with B. to carry 
timber to D. to be laid in ſuch a place as he ſhould appoint; an ac- 
tion upon the caſe does not lie for not appointing a place, whereby 
his horſes are ſpoiled, R. 2 Lev. 196. 1 Vent. 310. | | 

(Or, where there is fraud on the part of the plaintiff. ] 

Ulf the ownerjof goods or an eſtate put up to ſale at an auction em- 
ploy puffers to bid for him, without declaring it, it is a fraud on 
the real bidders, and no aCtion can be maintained againſt the higheſt 
bidder for not completing his contract. Howard v. Caſtle, B. R. Z. 
326 ©. 3.:6 T. K. 642] * | 


(B 5.) For an Act of another Nature. 


(B 5). As, for felony, &c.] So, an action upon the caſe lies not 
tor a wrong. which is a felony; as, if a man kill the ſervant of an- 
other, an action upon the caſe does not lie by the maſter per quod ſer- 
vitium amiſit. Per three F. Tel. 9o. Per Twiſd. 1 Sid. 375. 1 Leu. 
247. Vide Treſpaſs (D). * | 

Nor does it lie againſt the poſt-maſter general for the value of a 


bank. note ſtolen by one of the ſorters of the poſt-olfice out of a 


letter delivered into the office. Lane v. Cotton, x Lord Raym. 646. 
Whitfield v. Lord Le De ſpencer, Cowp. 754+] 


Or, for the battery of his wife, by reaſon of which ſhe languiſhed 
for ſix months, and then died. R. 2 Rol. 557. J. 5. Vide Ye. 89, 90. 


0, 
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So, it does not lie againſt an huſband and wife, for that the wife 
affirmed herſelf to be ſole, and married the plaintiff, R. 1 Lev. 


247- 


(B 6.) For a bare treſpaſs.] So, it does not lie for a mere treſpaſs; 
as, for pulling dawn a wall, and taking off the tiles from an houſe, 
unleſs it be alleged that the timber was thereby rotted. Sem. 
1 Rel. 104. I. 5. Vide in Treſpaſs (D). 

So, if a miller take toll of one who is toll-free; an action upon 
the caſe does not lie, but treſpaſs. 1 Rel. 105. J. 5. 2 Rol. 556, 
J. 10. : | 

So, if a man take his corn, | 

Or, if a miller take more for toll than he ought. 1 Rel. 105. J. 5. 


J. 30. 2 Kol. 556. J. 10. | | 
So, if a man enter my land, and do a nuſance there. 1 Rol. 105, 


L 25. | 

085, if A. and B. ſign an agreement without ſtamps, © That . 
ſets and lets to B. and partners, to raiſe lead ore in a plat of ground, B. 
agrees to pay A. every ſixth pig: A. agrees to let ſaid partnerſhip 
have the ſaid ground during all his term, and A. is to carry one eighth 


85 part of the bargain.“ And on this B. works and gets ore, and C. 


a ſtranger works and gets ore, caſe lies not ſor B. againſt C., it muſt 
be treſpaſs. Harker v. Birkbeck, T. 4 G. 3. 3 B. M. 1556.] 


(B 7.) For perjury.) So, it does not lie for perjury of a witneſs, 
whereby the plaintiff recovered leſs damages in an action of rover. 
Per three J. And cont. Cro. Hl. 5 20. Ow. 158. Vide poft, (B 8.) 
Vide 2 And. 47. 


(B 8.) When another Remedy is given. 


Nor, when the law has provided another remedy. | | 

In chancery ; as, if feoffees to an uſe at common law refuſe to make 
a feoffment, join in youcher, Qc. an action upon the caſe does not 
lie, for they ſhall be compelled in chancery. 1 Kol. 108. J. 35.45. 

If the lord of a manor refuſe to hold a court, or to admit upon a 
ſurrender. 1 Rol. 108. J. 20. 30. Vide Action upon the Caſe for Ne- 
gligence, (A 2.) 
Bo, if a tenant of a manor refuſe to take a ſurrender according to 
the cuſtom. -R. 1 Rol. 108. J. 40. n 

Or, in parliament ; as, for a falſe return of one elected a burgeſs for 
parliament ; for, that is cogniz able in parliament ; unleſs it be upon 
the St. 23 H. 6. 15. Vide Aim upon the Caſe for Deceipt, (A 6.)— 
For Misfeaſance, (A 1.) — For Negligence, (A 2) R. where the action 
was before the determination of the election in parliament. Lut. 89. 

So, for a double return made malitiosè, an action upon the caſe 
does lie by the common law. R. 2 Vent. 37. 2 Lev. 114. R. 3 Lev. 
29. ng | 
T6 after a determination in parliament, the party againſt whom 
it was determined, cannot have an action upon the caſe for a falſe 
return againſt the officer, who returned another elected. Lut. 89- 

So, when a remedy is provided by ſtatute; as if a ſtatute prohibits 


the importation of cards without licence, Qc. an action upon 2 
| 3 4 
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caſe does not lie, by any who has the king's licence, againſt the im- 
porter, for a damage to him. 1 Rol. 106. J. 10, 

So, an action upon the caſe does not lie for perjury, whereby 
a verdict paſſed againſt him; for he ought to ſue upon the fat. 5 El. 


Per three F. 2 And. 47. Vide ante, (B 7.) Vide Crs. El. 520, 


Nor, for a falſe oath in chancery, or in an affidavit, &c, for the 
party ſhall have a remedy in the ſtar chamber, or elſewhere. R. 2 Rol. 


195. 198. | | 
(C) Proceeding in an Action upon the Caſe. 
(C 1.) The Original. 


Y the „at. 19 H. 7. 9. the like proceſs ſhall be in actions upon 
B the caſe in B. R. and C. B. as in treſpaſs, or debt. | 
And therefore, the proceſs ſhall be attachment, diſtreſs, capras, and 
ſo to outlawry. 
If an action upon the caſe be commenced in B. R. by original, the 
defendant may be outlawed. | 


(C 2.) The Declaration. * 


In an adlion upon the caſe, the original contains the whole caſe. 

And the courſe was to recite the original in the declaration. 

But now in B. R. and C. B. by rule of court, the declaration need 
not repeat the original writ, but ſhall ſay only, A. queritur, &c. in 
placito tranſgreſſ. ſuper caſum, or attachiatus fuit ad reſpondend. B. in 
placito V ſuper caſum. Compl. Att. 298. 344. Vide Rules and 
Orders of C. B. 26. | 5 

So, if the writ be recited to be in placito tranſgreſſ. and the declara- 
tion be tranſgreſſ. ſuper caſum, it is good; for in placito tranſgreſſ ex- 
tends to treſpaſs upon the caſe, as well as treſpaſs. R. Cro. Car. 
254. D. Hob. 15 R. Cro. Car. 325. | 

So, if the declaration begins, quod cum, &c. and concludes per quod, 
&c. this ſeems a declaration in an action upon the caſe, tho? it has 
the words uſual in treſpaſs, R. Al. 84. K. 3 Lev. 338. 

(C 3.) When it omits vi et armis.] A declaration in an action upon 
the caſe generally omits vi et armis. F. N. B. 86. H. 42 Aſſ. pl. 9. 
I Kol. 1. I. 23. | | - 

And therefore, in an action upon the caſe for negligence, or non- 
feaſance, if the declaration be vi et armis, it is bad. R. 9 G. 50. b. 

So, in an action upon the caſe for ſtopping a watercourſe in his 


con land, Per tuo J. Pop. 170, 171. 


Or, for ereCting a gate, whereby he was hindred in his way to his 
cloſe. R. Godb. 54. | 

90, in an action upon the caſe for the diſturbance of a liberty: as, 
ky one in his ſeat in a church. R. Per tuo J. Haught. cont. 
2 Ko. 139. 7. 

But, an action upon the caſe for a misfeaſance, which is the cauſe, 
but not the very point of the action, may be alleged vi et armis : a8, 
in an action for a diſturbance to hold a court, per quod he loſt his fees, 
the diſturbance may be alleged vi et armit. R. 9 Cs. 50. b. 


0. 
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So, in an action upon the caſe for a rc, the re/cous may be als 

leged wi et armis. R. ſape Hob. 180. RE 

So, for chaſing his cattle. R. Cro. Car. 325, 

For diſturbing him in the profits of a fair. 2 Rel. 139. 2 Cro. 


122. . 
For diſturbing him in his way. 2 Rol. 139. 


(C 4.) And contra pacem.] So, a declaration, in an action upon 
the caſe for negligence, or non- feaſance, ſhall not ſay contra pacem. 
K. 9 Co. 50. 5. | | | | 

But, an aCtion upon the caſe is founded upon a wrong, and may 
conclude contra pacem. F. N. B. 92. E. Pau. 101. 

And therefore, where it may ſay vi et armis, it may conclude contra 


3 


ACTION upon the Caſe upon Aſumpſit. 


(A) When an A inmpit lies. 
(A 1.) Upon an implied Promiſe. 


LHDROMISES in law only exiſt, where there is no expreſs ſtipu- 
P lation between the parties. Per Buller 7. Touſſaint v. 
Martinnant, B. R. M. 28 G. 3. 2 T. R. 105.) | 

An aſſumpſit lies upon every executory promiſe not performed, made 
upon a good conſideration. 

Tho' the promiſe be not made by expreſs words. 

As, upon every contract executory, each party ſhall have an aſſump- 
Ft againſt the other, who does not perform his part of the contract, 
and ſhall recover the whole debt, beſides his ſpecial loſs in damages. 
R. 4 Co. 94. Mo. 433. 667. Slade. R. 2 Cro. 544. R. Jon. 146. 

[It lies for goods ſold abroad, which are prohibited here, if the de- 
livery of them be complete abroad ; tho' the vendor may know they 
are intended to be run into England.] : | 

{ Otherwiſe, if the vendor was to de/iver the goods in England, or 
if they were only to be paid for in caſe the vendee ſhould ſucceed in 
landing them. Cowp. 341.) 5 | 

[A vendor of goods abroad, having packed them up by order of the 
buyer in a particular manner for ſmuggling them into this country, 
and knowing at the time that they were to be ſmuggled, cannot re- 
cover their value againſt the buyer, altho' he was not concerned in 
the riſk of importing them. Waymell v. Read, B. R. E. 34 G. 3. 
5 T. R. 599. Biggs v. Lawrence, B. R. M. 30G. 3. 3 T. R. 454. 
Clugas v. Penaluna, B. R. M. 32 G. 3. 4 T. R. 466.) 

¶Aſunngſit lies in many caſes where debt lies, and in many where 
debt 2 not lie. Moſes v. Macferlen, P. 33 G. 2. 2 B. AM. 
1005. 

[It lies where defendant is under an obligation from natural juſ- 
tice to refund; for the law implies a debt, and gives this aftion 
quaſi ex contraftu. bid. & Cocup. 290. 294.] 5 

The mere relation of landlord and tenant is a ſufficient oonſidera- 

; tion 
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tion for the tenant's promiſe to manage a farm in an huſbandlike 
manner. Powley V, Walker, B. R. M. 34 Geo. 3. 5 2 R. 373.) : 
lt lies for money recovered 8 of a court having juriſ- 
diction, not on a ground that judgment is wrong, (for till ſet 
afide or reverſed it is concluſive as to the ſubject matter of it,) but 
becauſe defendant ought not in juſtice to keep the money, for a rea- 
ſon of which plaintiff could not avail himſelf againſt that judgment. 
Moſes v. Macferlen, P. 33 G. 2. 2 B. M. 1005. ] | 

A. makes notice to B. who indorſes them to C. that he may re- 
cover of A. C. ſigning agreement that B. ſhould not be liable to 
pay, nor ſuffer for ſuch indorſement. C. ſues B. in court of con- 

ſcience, who refuſes to admit defence of this agreement, —_— 
they have not power to judge of it, and decree B. to pay C. whic 
he does: aſſumpſit, for money had and received to his uſe, lies. Bid.] 

[This kind of action lies only for money which ex æquo et bono de- 
fendant ought to refund; for money paid by miſtake, or on a con- 
ſideration which happens to fail; for money got through impoſition 
(expreſs or implied) or extortion or oppreſſion, or undue advantage 
taken of plaintiff's ſituation : but Nor for money paid by plaintiff, 

and claimed of him as payable in point of honour and honeſty, 
though not recoverable by law, as a debt barred by ſtatute of limit- 
ations, or contracted during infancy, or to the extent of principal 
and legal intereſt on an uſurious contract, or for money fairly loſt at 
play; for in ſuch caſes defendant may in conſcience retain, though by 
law barred of recovering. Bid. Vide etiam 1 Term Rep. 286. Bize v. 
Dickaſon. ] ' | 

hut it lies for money paid by miſtabe, or upon a conſideration which 
happens 0 fail, or for money got thro' impoſition (expreſs or im- 
plied); or extortion ; or oppreſſion; for an undue advantage taken of 
the plaintiff's ſituation, contrary to laws made for the protection of 
perſons under thoſe circumſtances. Bid.) 

[A perſonal repreſentative having found among the papers of the 
deceaſed a mortgage deed, and having aſſigned it more than fix years 
ago for a valuable conſideration, affirming and reciting in the deed 
of aſſignment that it was a mortgage deed made or mentioned to be 
made between the mortgagor and mortgagee, the aſſignee ſhall not 
recover back the ſum paid, although it ſhall turn out that the mort- 
gage was a forgery, and that the aſſignee did not diſcover the forgery 
till within fix years before he brought his action, unleſs the aſſignor 
at the time of the aſſignment knew it to be a forgery. Bree v. Hol- 
bech, B. R. E. 21 Geo. 3. Dougl. 65 5. ] 

[Defendant, ſuppoſing himſelf the legal repreſentative of leſſee for 
years, (old the term, and delivered the leaſe to plaintiff, but without 
any aſſignment or formal conveyance, ſaying, that the premiſes were 
his, and, if any thing happened, he would ſce the plaintiff righted : 
it was holden, that the plaintiff might maintain an action againſt him 
for money had and received, the rightful adminiſtrator of tenant for 
years having ouſted the plaintiff by ejectment. Cripps v. Reade, 
E. 36 Geo. 3. 6 T. R. 606. : 

[A ſheriff's officer, being in poſſeſſion of the tenant's effects under 
an outlawry, made a diſtreſs for rent, ſold the goods ſo diſtreined, 
and afterwards the outlawry was reverſed ; ruled, that the officer was 
I:able to pay the produce of the goods to the landlord in an action for 

| | money 


” 


* _ - mr — - 
. — — — — — 3 — 
* - 


— — —. - — * 
— — — - = 0 — — — — — g by -= = 4 vu © — 
hy = — — — ä — 2 — = — - bs 
— — 2 — — = 0 — 
= A - 
a — — — —— — —— — 
* * 2 2 — . 2 12 — — 
— a * 


—— 


| for money had and received. Walter v. Conflable, C. P. T. 38 _ . 
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money had and received. St. John's College Oxford v. Murcat, 

B. R. E. 37 Geo. 3. 7 T. R. 259. | 1 
[Where money is extorted by dureſs of goods; as where the 

plaintiff pledged goods with the defendant for 20 J. and defendant 

refuſed to deliver them unleſs he received 10/. for the. intereſt ; 


Plaintiff offered 4 /. knowing that to be more than legal intereſt, but 
afterwards to obtain his goods paid the 10/7. and brought his action 


for the ſurplus : plaintiff is entitled to recover, notwithſtanding his 
tendering ſomething more than the legal intereſt. Aſtley v. Reynolds, 


Str. 91 5.] | 
IIn action for money had and received, plaintiff-yan recover only 
what he is in conſcience entitled to: therefore defen&ant may give in 
evidence all reaſonable allowances out of the very ſum demanded, 
without pleading it or giving notice of ſet-off. Dale v. Sallet, M. 
7 G. 3. 4B. M. 2133. OD 

It lies for arrears due upon an account. X. Yel. 70. Adm, 
1 Rel. 23. 1.47. Mo. 854. 2 Cro. 69. Dan. 26. 

So, if a man receive goods, or money, to my uſe. ' Vide 37 Elia. 
1 Rol. 27.1. 45. But R. acc. 14 Fac. 1 Rol. 7. J. 10. and in 1651. 
1 Rel. 32. 1.30. Dan. 26. | 

[A. a feme-ſole entitled to the profits of an eſtate veſted in truſtees 


for her ſeparate uſe, conveys them to B. a married woman, for her 


ſeparate uſe, without the interpoſition of a truſtee ; A. marries, and 
the truſtees, without notice of the conveyance to B. pay the profits 
to A. B.'s huſband cannot maintain an action againſt 4.'s huſband 
for the money, as money received to his uſe. Daviſon v. Atkinſon, 


B. R. M. 34 Geo. 3. 5 T. K. 434.) 
[Money given to A. and claimed by B. as perquiſites of office can- 


not be recovered by B. in an action for money had and received, un- 


leſs ſuch perquiſites be known and accuſtomed fees. Boyter v. Doch- 
worth, E. 36 Geo. 3. 6 T. R. 681.] | 

[Where money has been paid by the plaintiff to the defendant un- 
der the compulſion of legal proceſs, which is afterwards diſcovered 
not to have been due, the plaintiff cannot recover it back in an Sction 
for money had and received. Marriott v. Hampton, B. R. E. 37 Geo. 3. 
7 T. R. 269. | 

[If A. recover in tort againſt two defendants, and levy the whole 
damages on one, that one cannot recover a moiety againſt the other 
for his contribution; aliter in aſſumpſit. Merryweather v. Nixon, 
B. R. E. 39 Gee. 3. 8 T. R. 186.] | 
[The creditors of a bankrupt entered into a deed of compoſition 
to receive 8 3. in the pound in full diſcharge of their debts, and 
agreed to releaſe every thing beyond that to the bankrupt, and join 
in a petition to the chancellor to ſuperſede the commiſſion; one of 


the creditors having two diſtin& debts due from the bankrupt, for 


one of which he held bills to the full amount, received his dividend 
of 8s. in the pound on both debts, and then recovered the full value 
of ſome of the bills; and it was holden that the bankrupt was en- 
titled to ſue for the money ſo obtained on the bills in an action for 
money had and received. Stock v. Mawſon, C. P. T. 38 Geo. 3. 


1 Boſ. & Pull. Rep. 286.] | 
The net ſum only, without intereſt, can be recovered in an action 
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1 Boſ. Pull. 306, Moſes v. Macferlan, B. R. E. 33 Geo. 2. 
2 Burr. 1005.] 0 on „ | 

So, upon a ſubmiſſion to an award, each party ſhall have an aſſumpſit 
againſt the other, who does not perform the award. 1 Rol. 7. I. 15. 
Vide Arbitrament, (I 3-) | 

So, for a fine due to the grantee of the king pro licentid cancordandi 


| an aſſumpſit lies. Per tavo J. 2 Leo. 179. 6 


For petty cuſt>ms4 for they may be granted, and ſo plaintiff may 
preſcribe for them. Exeter v. Trimlet, T. 32 & 32 G. 2. Yarmouth 
v. , T. 3 G. 3. 2 Will. 95. Vid. 1 Term Rep. 616.] 

[So, aſſumpſit lies for a duty in which the plaintiff claims an in- 
heritance. Semb. Mayor, &c. of Nottingham v. Lambert, C. P. A. 
12 Geo. 2. Willes, 111. | | 

Or for a fine aſſeſſed for admittance to a copyhold. R. 2 V. & M. 
B. R. 2 Vent. 175. Per three J. Holt cont. 3 Lev. 261. Sho. 25. 
3 Mod. 240. 2 Carth. 91. Vide Capybold, (H 6.) ¶ Vide 2 
v. Chicheſter, 3 Bur. 1717. Acc: Doug. 728. ] - 

So, for the duty of ſcavage due by the cuſtom of London. R. 
1 Vent. 298. Lev. 117i. 3 Lev. 262. Carth. 92. Sho. 35. 

So, for a penalty forfeited. upon a by-law. R. 2 Lev, 252. 

So, for fees due to him upon the knighthood of the defendant. 
R. Sho. 78. Carth. 95. | | 

So, by an inſurer of a ſhip, for the premium for which he inſured. . 


"Ca 238. - 


[So, if A. pays money to B. on a promiſe to transfer ſtock at a 
future day, which is not done. Dutch v. Warren, M. 7 G. Str. 406.] 

[So, if A. pays money to B. on a contract for ld ſtock, and B. 
delivers him additional ſtock. Anon. M. 7 G. Str. 407.) 

So, for money /ent at the time and place of play, for fat. g Ann. 
c. 14. againſt gaming, only renders the ſecurity void, but does not 
affect the contract. 2 Bur. 1082. ] 

[ 2. Whether money lent to play with be recoverable ?] 

So, for money won at a play called hazard. R. 2 Vent. 5. Dub. 
3 Lev. 118. Cont. per tot. cur. Lut. 180. Cont. in B. R. H. 


14K 15 Car. 2. Wiches caſe. Semb. cont. 5 Mod. 13. R. cont, 


Med. Ca. 128, Carth. 338. 
So, if a man receive the profits of an office upon pretence of a 
title, an indel itatus aſſumpſit fie by him who has the right to them, 
as for money received to his uſe. R. 2 Mod. 260. 263. 3 Lev. 262. 
R. 2 Fon. 127. 2 Lev.*244., Dan. 27. Sho. 35. bf 
Action for money had and received to plaintiff's uſe, muſt be 
brought againſt the principal not the collector, Sadler v. Evans, M. 
C. 3. 4B.M. 1984.) | 
(If the clerk of a company pays over the money received to the 
company, but does not enter it in the book, action does not lie 


_ againſt him: if he had not paid it over, it lies againſt him or againſt 


the company. Cary v. Webſter, M. 8 G. Str. 480.] 

Uf money be paid by miſtake to an agent, and placed by him to 
the account of his principal, but not paid over, this action lies by 
the perſon who paid it againſt the agent — The mere paſſing ſuch money 
n account, or making reſi, without new credit given, freſh bills ac- 
cepted, or further ſum adyanced for the principal in conſequence of 
it, 1s not equivalent to a payment over. Cowp. 565.] | 
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So, in every caſe where an account would lie. 2 Mod. „ Semb. 


1 Sal. g. Vide infra. 


U 


A fortiori, where there is an expreſs promiſe to render an account, 


R. 1 Sal. 9. Per three F. Carth. 89. 
So, if A. give a bill upon B. for 100/. to pay t to C. 601. and. B. 


indorſes the 60 J. upon it; he ſhall be charged for fo much money 


to the uſe of C. R. Mod. Ca. 37. 
90, in every caſe, where debt lies. Semb. per Hale, Hard. 486. 


Vide Sal. 23. 
An indebitatus aſſumpſit lies againſt a father for medicines provided 


and delivered for his daughter. R. Ray. 67. 


Or, for money promiſed upon the marriage of a relation. R. 
cont. 1 Vent. 268. D. to be R. acc. upon a marriage with his ſiſter. 


1 Veni. 311. 
Or, for meat and drink for a baſtard cuuld. Per Pemb. 2 $hs. 


184. 
Or, a matter of a charity. 2 $ho, 184. 
[If a tradeſman pays once for goods delivered to a waterman, on 


truſt, he ſhall be liable afterwards though he ſend the money by him 


to pay for them. Hazard v. Treadwell, H. 8 G. Str. 506.] _ 

[The repairer of a ſhip has his election againſt the maſter who em- 
ployed, or the owners, but if he undertakes it on a ſpecial promiſe of 
either, the other is diſcharged. Garnham v. Bennet, M. 2 G. 2. 
Str. 816.) 

(So, where the plaintiff ſupplied a ſhip with necgſſaries, by order 
of the maſter, tho' the maſter was Ice of the ſhip for a term of years, 
under covenants that he ſhould have the ſole management, and em- 
ploy her for his ſole benefit, and that he ſhould repair her at his own 
ſole coſts, And tho' ſuch neceſſaries were furniſhed without the 
tnowledge of the owners, or without their being known to the perſon 
who ſupplied them. Coop. 636.7] 

[But if the perſon ſupplying ſuch neceſſaries had notice of the con 
tract between the owners and maſter there might be ground to ſhew 
he meant to abſolve the owners. Lid.) 

So, an indebitatus aſſumpſit lies againit A. for money lent, or goods 
ſold at his requeſt to a ſtranger. &. 1 Vent. 311. Dan. 27, 8. R. 
cont. 2 Vent. 36. and there the caſe 1 Vent. 311. which was by two 


the Ch. J. cent. and was aſter verdict, is cited; and thereupon | 


Abe: makes a quere. R. acc. Mod. Ca. 77. 
But, the declaration muſt be indebitatus aſſumpfit for money lent 
to f. for mutuo dat” to the ſtranger at A.'s requeſt, is bad. R. 


1 Sal. 23. 
[Aſumpſit for money lent to a third perſon, at the requeſt of de- 


fendant, lies not: and if on general iſſue to this among other counts, 


there is general verdict, and damages on all, judgment ſhall be ar- 
reſted. Marriot v. Lifter, P. 2G. 3. 2 Will 141. ] 

[An indebitatus afſumpſit for money had and received to the 
plaintiff's uſe does not lic for Ea India or any other ſtock ; the re- 
medy * be by ſpecial action on the caſe, or in . 5 Bur. 
2592. 

"(Nor to recover back money paid for the releaſe of cattle, damage- 
feaſant, tho' the diſtreſs were alleged to be — * proper 


remedy is replevin or treſpaſs. n 414- ] 


But, 


tion. Vide Ld, Raym. 1217.) 
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But, for rent arrear, the law does not imply any promiſe during, or 
after the term; for it ſavours of the realty. R. 1 Rel. J. J. 25. 30. 
Vide poſt. (C). | * 

[But now by fat 11 G. 2. c. 19. /. 14. where the demiſe is not 
by deed, the rent may be recovered in an action on the caſe, viz, 
aſumgſit for uſe and occupation. And where the tenant has com- 
menced a quarter, or half year, and quitted long before the expira- 
tion of the time, the plaintiff ſhall recover for the whole time the 
defendant ought to have occupied if the landlord has not accepted the 
poſſeſſion before the time expired. | 152 

So, where debt does not lie, indebitatus aſſumpſit does not lie; as, 
upon a wager, or mutual promiſe. 1 Sal. 25. Supra, contrd.] 

Or, a promiſe upon a conſideration to pay a debt due from an- 


. other. Per Holt, Mod. Ca. 1 29. 


So, in every caſe, where a man is accountable to another, an inde- 
bitatus aſſumfſit lies againſt him for money received to his uſe: as if 
A. receive the rent of B.'s lands upon pretence of title. 2 Mod. 263. 
Vide Accompt (A 4.—D). | 

So, if he receive money ad computandum, or merchandizandum, an 
indebitatus aſſumpſit lies. R. 1 Sal. 9. 3 

So, if A. ſell an horſe to B. and agree, that if he diſlikes and re- 
delivers the horſe to C. he ſhould repay the money, otherwiſe A. him- 
ſelf would; upon re-delivery of the horſe to C. an afſumpht lies by 
B. againſt A. for money received to his uſe. R. 3 Lev. 364. 

So, in every caſe, where a man pays money to another by miſtake, 
an action lies for money received to his uſe, Per Treby, 1 Sal. 22. 
Skin. 411, 412. : . PE Tg 

[But an action for money had and received does not lie againſt an 
exciſe-officer, to recover back an over payment. Cowp. 69.] 

Or, by the deceipt of another; as if A. pay money upon a policy 
of inſurance, in which he was bound when the ſhip was believed to 


be loſt. 1 Sal. 22. Shin. 411, 412. 


* for the premium, when there were no goods in the ſhip, R. 
7. | 

If the policy be in the name of a ſtranger, yet he ſhall have the 
aftion, tho' it be the money of the ceftui que truſt ; for it is paid in 
his name, R. Sho. 157. 0 | 

Tho? by matter ex poſt facto, the payment be void. R. Sho. 157. 

[On a policy of aſſurance, tho? there is a clauſe that any diſ- 
pute ſhall be referred to arbitrators. Ki/l v. Holliſter, P. 19 G. 2. 

1 Will. 129.) | be 

[On a policy of aſſurance if the plaintiff declare as for a total loſs, 
and his evidence be only of a partial loſs, yet he ſhall recover, for 
that is no variance; he may recover lefs than the damages laid in the 
declaration, tho' he cannot recover more. 2 Bur. 904-] 

90, if 4, receive money by authority from an adminiſtrator and 
Pay it to him, and afterwards a will is found, and the adminiſtration 
repealed, an aſumpſit lies againſt A. by the executor for money re- 
ceived to his uſe; for the authority being void, a debt ariſes to him 
who has the right. Per Trevor, 1 Sal. 27. 7 22 | 

[But the adminiſtrator is alſo liable, and therefore it is better to 
bring the action againſt him if he be ſolyent, to avoid circuity of ae- 


So, 


* 
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So, a woman fhall have an aſſumgſit againſt a man who married 
her, having a former wife alive, for the profits of her eſtate, as for 
money received to her uſe. R. 1 Sal. 28. | 

But if he who pays be particeps criminis, he ſhall not have an 
aſſumpfit for money received to his uſe; as, if A. bound in a bond 
upon an uſurious contract pay part of the money, he ſhall not have 
an aſſumpſit for it. R. 1 Sal. 22. Skin. 411. Vide infra. 

[There is a diſtinction between contraQts executed and executory, 
for in the latter caſe, whilſt the contract continues executory, the 
party may reſcind it, and ſupport an action for the money he may 
have advanced. Lowry v. Bourdieu, B. R. M. 21 Geo. 3. Dougl, 
471.] | | 
"(if a wager be depoſited wich a ſtake- holder, on the event of a 
battle to be fought by the parties laying the wager, and it be not 
paid over, though the battle be fought, either party may recover the 
ſum he depoſited from the ſtake- holder. Cotton v. Thuriand, B. R. M. 
34 Gee. 3. 5 T. K. 405.] | 

(If a ſum be. depoſited on the event of an illegal wager, the loſer 
may recover back his depoſit after the event of the wager. Lacauſ- 

fade v. White, B. R. E. 38 Gro. 3. 7 T. R, 535.] 

If A. recover money of B. to the uſe ot C., it may be reco- 
yered by C. in an action for money had and received, though the 
conſideration on which B. paid it be illegal. Farmer v. Rufſll, 
C. P. T. 38 Geo. 3. 1 B.. & Pull. 296. EEE 

¶Quære, Whether the caſe would be varied if A. were a party to the 
contract between B. and C.? Hbid.} 

If A. pay money to B. to bribe officers, which is paid accordingly, 
he ſhall not have an afſump/it againſt B. 1 Sa- 22. 

No aſſumpſit lies tor a man who pays a forged bill of exchange 
drawn on him, to an indorſee who has ated bond fide. Price v. Neale 
. . . M1354] N 

An indebitatizs aſſiunipſit lies on a judgment of a foreign court, 
without declaring upon, or proving the grounds and cauſe of action 
on which the judgment went, and if the judgment was obtained ir- 
regularly or unfairly the defendant mult ſhew it. Dough, 1.] 

* { So, upon an order to pay moncy made under the authority of 
an act of parliament. - Dougl, 407.] 

[So, if A. having obtained poſſeſſion of goods entruſted to B. by 
C. to be ſold at a fixed price, refuſes either to return them to B. or 
10 pay the fixed price, and B. being threatened with an action by C. 
pays him the price, for A. ſhall be preſumed to have ſold the goods, 
Ibid. 137. But the plaintiff muſt give defendant notice of the na- 
ture of his demand. id.] | 

[So, afſumpſit will lie againſt the aſſignees of a bankrupt, for a 
creditor's ſhare under an order. of the commiſſioners tor a dividend. 
Ibid. 407.) | | 
[An «fſumpſit for money had and received only, is not a proper action 
to try a warranty. Coup. 818.] | | TE 

[But afſimp/it to try the warranty is good, though there was an 
expreſs warranty, or the warranty was ſomething paſt or then exiſt- 
ing, and tho' a count for money had and received be joined in the 
fame declaration. Deugl. 18.7] | 

[Aſumpſit for money had and received will not lie when the 2 
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kas been paid on a contract which the other party contends to be 
ſtill open. Weſton v. Downs, Dougl. 23.] ; 

[But it lies where money has been paid on a contract which is 
reſcinded. 1 Term Rep. 133. Vide infra, Action on the Caſe for a 
Deceipt, (A 11.) | | 

[Where ſome act is to be done by each party under a ſpecial 
agreement, and the defendant by his neglect prevents the plaintiff 
from carrying the contract into execution, the plaintiff may, in 
an action for money had and received, recover back any money 
he has paid under it. Giles v. Edwards, B. R. E 37 Geo. 3. 
7 T. R. 181.1 ä 

A. having received money to the uſe of B. on an illegal contract 
between B. and C. ſhall not be allowed to ſet up the illegality of 
the contract as a defence to an action brought by B. for money had 
and received to his uſe. Tenant v. Elliott, C. P. E. 37 Geo. 3. 

1 By. & Pull 3.] | 
Aſumgſit for money paid, laid -out and expended, will not lie 
when the money has been paid againit the expreſs conſent of the 
party for whoſe uſe it is ſuppoſed to have been paid. | 
[As, where two parithes have been a long time united, and had 
a joint ſexton, who was paid by both, one of them afterwards claimed 
a right of electing a ſeparate ſexton, of which they had given notice 
to the other, that other cannot. maintain an action for money paid, 
S. to the uſc of the firlt pariſh for their quota of the ſexton's ſalary, 
Term Rep. 20.] | | | 


(A 2.) Upon a Bill of Exchange; and Promiſſory Note. 


So, if a merchant direct a bill of exchange to another merchant 
payable to A. or order, and the oer accepts it; by the law-merchant 
a promiſe is implied in the acceptor to pay it. X. 1 Rol. 6. J. 45. 

2 Cro. 306. | 
; oy an aſſumpit lies for every indorſee, to whom the bill is aſ- 
igned, 

So, every indorſor, who aſſigns ſuch bill, is liable to an aſſumpfit 
by any ſubſequent indorſce. 

And, if the merchant, to whom the bill is directed, refuſe it, the 
director is liable to every indorſee. R. 2 Vent. 308. 5 

And if, upon the merchant to whom a bill is directed refuſing, 2 
ſtranger accepts it for the honor of the director, he is liable. Per 
Holt, Tr. 12 . 3. Gregory and Valcap, Mar. 88, Vide Tut. 89g. 

(Keported Comyns's Reports, 76. 1 Ld. Ray. 575.) | 
And if a man, nat a merchant, direct a bill of exchange, he is 
liable according to the uſage among merchants. R. 2 Vent. 295. R. 
2 Vent, 3 10. | 8 

If a merchant directs two bills to A. payable to B. for the ſame 
ſum, (the one payable, if the other be not paid, as the uſage is,) and 
A. accept the ſecond, he is ſuable upon the firſt bill, with an aver- 
ment, that he has not paid either the one or the other. Dub. T, 
12 . 3. B. R. between Milner and Harriſon. „ 

If the indorſor pays the indorſce, the acceptor is afterwards liable 
to him, R, Lut. 888. | 8 

If 2 bill is payable to 4. for the uſe of B. and A. indorſes it, 
. | | N 3 | | an 
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an aſſumpſit lies by the indorſee, tho' A. had paid it upon an extent 
at the ſuit of the king againſt B.; for A. was the viſible owner. 
R. Sho. 4. 7 - 

If a note was payable to 4. or order, the order could not have 
an afſumpfit but in the name of A.; for this was not of the nature 
of a bill of exchange. Cont. R. between Cromwell and Floyd, FT. 
9 W. z. Rot. 500. C. B. Dub. in B. R. T. 12 W. 3. Rot. between 
Butcher and Swift. R. acc. in B. R. between Clerk and Martin. 
1 Sal. 129. R. acc. in B. R. between Buller and Grips, M. 2 Anne, 
Rot, 

So, a declaration upon a promiſſory note, as upon a bill of ex- 
change of merchants, was not well. R. 1 Sal. 24. 

But a promiſe by A. in conſideration of a note of D. being deli. 
vered to him, was ſufficient ; for it was evidence of a debt, and ſhall 
be intended an abſolute delivery. X. 1 Sal. 25. 

But now by the far. 3 & 4 Ann. g. all notes made aſter the iſt of 
May 1705, by any perſon, or by the ſervant or agent of any trade 
uſually intruſted to ſign notes for his maſter, whereby promiſe ſhall be 
to pay any ſum to any other or order, ſhall be payable, aſſignable, and 
indorſible over as inland bills of exchange; and the perſon to whom 
the note is payable, or indorſed, or aſſigned, may maintain an action 
for the ſaid money againſt him who, or whoſe ſervant or agent, ſigned 
- or againſt any of the indorſors, as in cafe of inland bills of ex- 

ange. 5 | 

53 a note payable to A. or bearer, the law did not imply a pro- 
miſe to the bearer. R. 3 Lev. 299. Agr. T. 12 V. 3. h. R. be- 
tween Swift and Butcher. | 

Yet, now by the „at. 3 & 4 Ann. 9. notes after 1 May 1705, 
given payable to any perſon or bearer, ſhall be conſtrued to be due to 
ſuch perſon, to whom the ſame are made payable ; afl the perſon, to 
Whom they are made payable, may maintain his action, as he might 
in caſe of inland bills of exchange, againſt the perſon who, or whoſe 
ſervant or agent ſigned the ſame. | 

[On a joint and ſeveral promiſſory note from A. and B. plaintiff 
may bring action againſt both, or againſt either; if againſt both, muſt 
declare that they conjunf&im vel diuiſim promile to pay.) 

[If againſt one, muſt declare generally that he promiſed to pay. 
Butler v. Maliſy, H. 4 G. Str. 76. | | ve, 

[In action ayainll one of the makers of a joint or ſeveral promiſſory 
note, the declaration muſt ſhew plaintiff's title to ſue one of the 
makers. Ovington v. Neale, M. 2 G. 2. Str. $19.] 

(Plaintiff may declare againit the indorſor, fecundum tenorem of the 
indorſement. Smallevord v. Vernon, M. 8 G. Str. 478.) 

[1f a promiflory note is delivered as an eſcrow, and plaintiff do not 
perform the ſervice, he ſhall not recover. Feferies v. Auſtin, in C. B. 
MH. 12G. Str. 674.] 

[If A4. gives promiſſory note, value received, payable to B. who 
indorſes it and pays it away to C., and B. afterwards takes it up and 
pays C. the money for it, and after this B. gives the ſame note a ſe- 
cond time to C. in payment, A. the drawer is ſtill liable to C. 
Gomezſerra v. Berky, H. 17 G. 2. Wilſ. 46.] 

[Indorſor who has owned his hand, and ſaid the note ſhould be 


paid when due, ſhall not afterwards ſet up a defence of forgery by 
| | ſimilitude 


- 


# 
- 
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fmilitude of hands, though by proof of actual forgery he may, 
Cooper v. Le Blanc, T. 9 G. 2. Str. 1051,] 0 | 

[There is no occaſion to lay any requeſt, in declaration on a pro- 
miſſory note; if there was, and the requeſt was laid before the note 
was due, it would be cured if it was ſaid—and often afterwards, 
Frampton v. Coulſon, M. 17 G. 2. Will. 33. | | 

[If plaintiff declares that defendant A. made a promiſſory note for 
himſelf and his partner, and ſigned it, whereby he promiſed for himfelf 
and partner to pay, it is good within fat. 3 & 4 Ann. though he 
does not ſay he ſigned it for himſelf and partner. Smith v. Jarvis, 
T. 13 G. Ld. Raym. 1484] | 

One may declare on the ſtatute on a note payable to plaintiff, and 
not to his order. Moore v. Paine, T. 9 G. 2. B. R. H.288.] 

So, if a bill of exchange by 4. to B. or order, be indorſed only for 
part, the indorſee ſhall not have an aſſumgſit for this part, without 
ſhewing the reſidue ſatisfied. R. r Sal. 65. 

Upon a bill of exchange the plaintiff muſt declare upon the cuſ- 
tom, not upon an indebitatus afſumpjit. Per two J. 1 Vent. 153. 
Semb. Lut. 1585. 1594. Dan. 27. 

And, where the declaration was. upon the cuſtom, and likewiſe 
upon an indebitatus afſſumpſit, and intire damages given, the judgment 
was arreſted, Per cur. 1 Vent. 153. Vide 1 Sal. 24. | 

And, the time and manner of acceptance muſt be alleged. R. 
Zul. 233. 5 

It is not neceſſary to aver that the acceptance of a bill of ex- 
change was in writing. HArſtine v. Murray, M. 2 G. 2. Str. 817. 
Ld. Ray, 1542.J | | 

So, the cuſtom ought not to be alleged 1 all perſons, & e. R. Lut. 
892. 6, | | 

Nor, that by the cuſtom of England, Sc. though it will only be ſur- 
pluſage. R. Hard. 486. | 
ut a cuſtom alleged at London, that any merchant, &c. is godd. R. 
Lul. 233. 1585. | | 39 : 

So, if the plaintiff allege, that the defendant fecit lillam manu ſud 
ſubſcriptam, tho” he does not ſay ſecundum uſum mercatorium, it is ſuſſi- 
cient, R. Lut, 279 | | | 

Tho' he do not allege, that value was received. Lut. 889. a. 

So, if the plaintiff allege payment for the honour of the drawer, 

* ſaying 10 whom, it will be good, after verdict. R. Lut, 
99. x 

Debt will not lie againſt an acceptor. R. Hard, 487. 1 Sal. 23, 
Med. Ca. 129. Vide Dett (B). . 

But, againſt the drawer himſelf, debt will lie, or an indebitatus af- 
ſumpſit. 1 Sal. 23. | 5 
[The acceptor ſhall not be admitted to give evidence, that the bill 
is forged, Fenys v. Fowler, H. 6 G. 2. Str. 946. _ . 

How bills = exchange muſt be made, accepted, and proteſted, 
Vide in Merchant, (F 4, c.) 050 


© (A z.) Upon an Expreſs Promiſe, 
(A 3.) The words __ be certain.) So, an aſſumpſit lies, when 2 


u 
man by expreſs words aſfumes to do a certain things . 
| N4 And 


\ 
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And the words muſt be certain; and therefore, if a declaration 
omit the words, ( aſſumpſit ſolvere, ) it is bad. Semb. 1 Sid. 306. But 
it is a doubt, whether it be not only form. Ray. 123. ; 
90, if a promiſe be, to pay ſo much upon a ſpecial conſideration ; 
after it is performed, an indebitatus aſſumpſit lies. R. F. g. 303. 
[ Altho' plaintiff pays money above 10/7. loſt at play by defendant, 


at his requeſt, Alcinbroot v Hall, P. 6 G. 3. 2 Wilf. 309.) 


[On a note; Received of plaintiff 19 l. on behalf of a third perſon, 
for which I promiſe to be accountable. Harris v. Huntbach, T. 30 & 31 
G.2. 1 B. M. 373.] 

[On a note; It is my requeſt, that you pay A. on account of B, for the 
evorkmen's uſe, I5 I. Ibid.) | | | 

(So, if a rector give A. B. a title to the biſhop, and ther-by ap- 
point him curate of his church, promiſing to allow him a falary, and 
to continue him in the office of curate till otherwiſe provided of ſome 
eccleſiaſtical preferment, unleſs lawfully removed for any fault, he 


cannot afterwards remove him without cauſe; and if the ſalary be 


in arrear, A, B. may maintain at upon the title. Cowp. 437] 
[So, where a leſſor made an agreement with the aſſignee of the ori- 
ginal lefſee, “that the leſſor ſhould have the premiſes as mentioned 
in the leaſe, and ſhould pay a particular ſum over and above the rent 
annually, towards the good-will already paid by ſuch aſſignee,” this 
operates as a ſurrender of the leaſe ; the aſſignee cannot diſtrain, for 
no rent can be due from the leſſor for him, for as ſoon as the leſſor 
ſhould have paid the original rent mentioned in the leaſe to the aſſiꝑ- 
nee, he had a right to recover it back as original landlord, and the 
ſum to be paid annually is to be conſidered as a ſum in groſs for 
which aſſumpſit will lie, and not as rent. 1 Term Rep. 441-] 

[Where two enter into articles of partnerſhip for ſeven years, in 
which is a covenant to account yearly, and to adjuſt, and make a 
final ſettlement at the expiration of the partnerſhip, and they dif- 
ſolve "the partnerſhip before the ſeven years are expired, and account 
together, and ſtrike a balance which is in favour of the plaintiff, in- 
cluding ſeveral items not connected with the partnerſhip, and the de- 
fendant promiſes to pay it; an ofſumpit lies on ſuch expreſs promiſe. 
Poſter v. Allanſon, 2 Term Rep. 479.] Gy 

[So, though there was a covenant between the parties to account, 
Moravia v. Levy, 1b 483. in the notes. | 

If a promiſe be to do a thing not in his power, yet an ofſump/t 
lies ;z as, to aſſign the leaſe of a ſtranger ; for he may purchaſe it. R 

40. 2. 

LJ. having ſent an order to B. for certain goods, C. undertakes to 
guarantee payment to B. upon an undertaking of D. to ayer 
C. B. accordingly informs C. that the goods are preparing, and at- 
terwards fhips them for A. without giving notice to C. that they are 


| ſhipped. Afterwards D. deſires to recall his indemnity, upon which 


C. writes to B. to know whether he had executed the order, to which 
no anſwer is given by B. for a conſiderable times he having gone 
abroad in the interval, Upon this C. ſuppoſing from the ſilence of 
B. that the order was not executed, gives up his indemnity to D. 
C. ſtill remains liable to B. on his expreſs undertaking, Oxley v. 


; Toung, C, P. H. 30 G, 3. 2 H. Bl, 613.) | | 


(A 4. 
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{A 4.) But certainty to a common intent Fs ſufficient.) Yet, it is ſuf- 
ficient, tho” there be not an abſolute certainty ; as, a promiſe to pay 
tantum quantum mererit, with an averment, quod meruit tantum. R. 
Cro. El. 149. 2 Cre. 370. R. Cre. Car. 77. | 

80, a promiſe to pay ſo much, tho he does not ſay, to whom the 
payment ſhall be made. R. Cro. El. 149. 848. X. Cro. Car, 77. 
1 Rol. 30. 1. 30. 35 a 3 5 

Or, at what time ; for it ſhall be in a convenient time. | 
So, to pay modo ſequenti, viz. 10 give 4 bond, Se: „ Cr. ME 
9910 pay according to the rate of ſo much. R. Tel. 134. 


| So, a promiſe, quod toleraret, vel mitteret proſequi, is good. 1 Rol. 


24. J. 50. R. 1 Sid. 446. 1 Mod. 43. | 
So, if the declaration allege, quod cum defendens afſumpſit, it is good, 
tho! there is no direct eee R. Hard. 8 | 
So, anaſſumpſit to give a bond for 401. without ſaying in what penalty, 
1s good; 15 10 ſhall be intended, double the 4 R. 1 Lev. 88. 7 | 
An aſſumpfit to purchaſe land at the belt rate he can, ſhall be in- 
tended, if the owner is willing to ſell it. Dub. 1 Lev. 3. | 


(A 5.) And there ſhall be a reaſonable conſtruction.] And the words 
ſhall have a reaſonable conſtruction; as, if a man promiſe payment, 
without ſaying, to whom, 1t ſhall be intended, to him, from 
whom the conſideration comes. R. Cro. El. 149. 848. Poph, 182. 
Ney, 83. Cro. Car. 77. R. 1 Rol. 30. J. 30. 5 

If he promiſe quod parceret illum, it ſhall be intended, that he would 

forbear the debt, or to ſue him. 1 Rel. 15. J. 15. | 

If he promiſe payment, accerding to the rate of 40s. per ton, it ſhall 
he intended, that he will pay for the odd pounds according to the 
ſame rate. R. Tel. 134. | 

If he promiſe payment upon Eaſter-day, if A. do not pay the ſame 
day, A. has all the day for payment, and therefore, it ſhall' be in- 
tended of a payment afterwards upon requeſt. R. 1 Rol. 15. J. 45. 

A promiſe, that a feme covert ſhall perform her agreement, ſhall be in- 
tended ; of ſuch agreement as ſhe may have made, tho' ſhe cannot by 
law make an agreement, 1 Rol. 19. J. 5. 

A promiſe to pay the ſame 1001, thall be intended, the ſame in qua- 
lity, not in ſpecie. R. Yel..go. 1 Rol. 25. J. 10. | 

To pay for cattle fold to B. reſerving the payment at a future day, 
ſhall be extended to a ſale, where part is paid in preſenti, and part is 
to be paid at a future day. 1 Rol. 20. J. 40. 

To pay 100/. if he marries, and has a ſon within a year tunc proxime 
ſequent), ſhall be intended, within a year after the marriage, and not 
after the promiſe. R. 1 Vent. 262. | 1 | 

A promiſe, in conſideration, that the plaintiff at his requeſt would 
Procure a note, & c. ſhall not be intended of any other requeſt, than 
that at the time of the promiſe. R. 2 Vent. 71. 75. 

8 » if the words had been, when he ſhall be requeſted, 
2 Vent. 71. 76, | 

If a man promiſe to pay for wedding apparel, it ſhall be underſtood 
of apparel uſed for two or three days during the ſolemnity of the mar- 
riage, according to the quality of the perſons. R. Cro, Car. 53. 

f, in an aſſumpſit he allege that he agreed or paid, & c. it ſhall be in- 

with or to the defendant, K. Gro, El, 229. : 90, 


. 
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; » Sv, if he allege, in conſideration of a ſubmiſſion to an award, it ſhall 

be intended of an abſolute ſubmiſſion. R. Cro. El. 460. 

In conſideration, that. he would deliver up a bond, ſhall be in. 
tended, of ſuch a delivery as that it may be cancelled. R. Sal. 457. 
In conſideration, quod venderet et /up-rinde deliberaret ; if he deliver 
before the action, tho' not immediately upon the ſale, it is ſufficient, 
R. Mo. 702. 

If a promiſe be transferre negotiationem ſuam, Ang. trade, tho' the 
word is uncertain, yet it will be well. R. Al. 67. 


If it be, in conſideration of the delivery of 20 8. old money, to render 


fo much in new ; for a delivery in conſideration of having ſo much in 
value amounts to a ſale. R. 1 Sal. 25. | 
In conſideration, that he avould accept him for his debtor, he promiſed ts 
pay 20 l. due from A. ſhall be conſtrued as a mutual promiſe to dif. 
charge A. R. 1 Sal. 29. | 
If he promiſe to pay quantum rationabiliter valerent, for valebant, it 


will be well. R. 3 Mod. 190. 


If, in an ae by A. and B. nuper guardian ecclgſiæ, it be declared, 


that the defendant, in conſideration, that the biſhop would abſolve his 
mother, excommunicated for non-payment of a rate to the churchwardens, 


promiſed to pay the rate; it ſhall be intended, that the plaintiffs were 


churchwardens at the time, and that the excommunication was upon 
their proſecution, R. 2 Lev. 119. 

If the receiver of £.'s rents promiſe to pay within a month, having 
authority from B. to pay out of the Michaelmas rent, it ſhall be intended, 
that he had received the rent, when he aſſumed to pay. R, 2 Lev, 
20. Vide 1 Vent. 152. Ray. 211. | 


If A. promiſe in 1659, to pay 50 J. if Charles Stewart be ling mit- 


in lauelve months ; for it ſhall be intended, if he come into poſſeſſion. 


R. 1 Lev, 33 | | 
If he promiſe, in conſideration of the delivery of dutentas centenas 


lupulos, Anglice 200 lb. weight; for it ſhall not be intended 20,000, 
R. Cro. Car. 33. | 


(B) Conſideration. 
(B 1.) What will be a good Conſideration, 


(B 1.) Forbearance TH conſideration, upon which an aſſumpſit ſhall 
of a ſuit.] be founded, mult be for the benefit of the de - 
fendant, or to the trouble or prejudice of the plaintiff. 
And therefore, a promiſe in conſideration of the forbearance of a 
ſuit, is good; for that is for the benefit of the defendant, tho' the 


action is not diſcharged ; for forbearance for a reaſonable time is ſuf- 


ficient. Semb. per Hob. 216. Cro. El. 387. 
Baut it ſhall be intended a total forbearance, R. 2 Cro. 397. Per 

_ Cro. 683. R. 1 Rol. 27. J. 5. 

I But a promiſe by the defendant himſelf to pay debt and coſts 
awarded by a judgment, is no ground on which to raiſe an afſumpſit, 
for it is turning a judgment debt into a ſimple contract-debt. Other- 
wiſe, if ſuch undertaking had been by a third perſon in conſequence 


of ſuch forbearance. . Coup. 128.] 


So, in conſideration of forbearance for a convenient or reaſonable 


time; 


1 


= 0) „ ew. 
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time; and the judge of niſ prius ſhall be judge of that. R. Mo. 
854. 1 Rel. 26. J. 50. R. 3 Bul. 207. R. 1 Sid. 45. 

Otherwiſe, per breve or paululum tempus ; for then he may ſue im- 
mediately, Cont. 1 Leo. 61, 1 Kol. 27. J. 10. R. acc. ſape. 1 Rol. 
23. | 10. But Cro. Car. 24 f. cont, R. Act. 1 Sid. 45. 

Or, pro aliguo tempore. R. Cro. Car. 438. 1 Kol. 23. l. 20. R. 

Sid. 45. 

: So, Fe kenden of the forbearance of a ſuit in Chancery, Ray. 
372. Vide Cro. El. 768. 2 Cro. 47. | 

In confideration of not ſuing an attachment. 1 Rol. 26. J. 40. 
Cro. El. 848. | | 

Of not executing a capias utlagatum. Per three . Yi. 19. 

So, in conſideration of the forbearance of a ſuit againſt an exocu- 
tor or adminiſtrator, for a debt of the teſtator. R. 9 Co. 94. a» X. 
Cro. El. 643, 4. R. 1 Rol. 26. J. 50. R Mo. 854. R. 2 Cro. 273. 
R. 1 Vent. 120. RE 5 e 

Tho' it be a debt upon a ſimple contract. R. 1 Rol. 28. J. 30. 
2 Cro. 47. Tel. 55. 

Or, a debt recoverable only in Chancery, as, payment by a ſurety for 
the teſtator. R. 1 Sid. 89. | | | 

Or, though it be for a legacy. R. 1 Vent. 120. 2 Lev. 3. , 

So, in conſideration of the forbearance of a ſuit againſt him upon 
a contract whilſt an infant. Dy. 272. a. in marg. Vide poſt, (F 8;) 

[Promiſe in conſideration of forbearance, not good where there 
was originally no cauſe of action; as, if a note is given by a feme 
covert, Loyd v. Lee, E. 4 G. Str. 94.] . 

In conſideration, that he accounted with the executor at his requeſt. 
R. 1 Vent. 268. * ä 

But if there be no debt, or aſſets, it ſhall be given in evidence. 


Cont. 1 Rol. 24. I. 45. Per three F. cont. and 2 Acc. Mo. 419. Tal. 
It, Se.. acc. Mo. 854. R. acc. 9 Co. 94. Barnes, R. 2 cont. 


Lev. 3. Acc. 3 Leo. 67. R. cent. 1 Vent. 120, 1 

So, in conſideration of the forbearance of a ſuit againſt an heir 
upon a bond of his anceſtor, if he was bound and had aſſets. 

And the lien ought to appear, not only in evidence, but alſo in the 
declaration. R. cont. 1656, for it is aided after verdict. Ray. 128. 
in marg. Dub 17 Car. 2. and R. that the omiſſion is not aided after 
verdict, 22 Car. 2, Ray. 128. and in marg. R. 2 Sand, 136. 
1 Vent. 159. . 

So, in conſideration of forbearance by the aſſignee of a bond, if 
he has a letter of attorney to ſue and releaſe. R. 1 Rol. 20. J. 15. 

Of forbearance of him and his ſon, to pay both the debts. R. 
I Sid. 38, R. Ray. 32. | | | 

In conſideration of forbearing him, being the receiver of A. to 
Pay an annuity due by A. if he continued receiver ; without an aver- 
ment of rent in his hands. R. 1 Vent. 152. Ray. 211. Vide 
2 Lev. 20. EF ol 

Or, being indebted in ſo much to 4. who had aſſigned the plaintiff 
to receive his debt of the defendant. R. 1 Vent. 154. | 

in conſideration of the forbearance of a ſuit againſt a ſtranger; 


for that is a prejudice to the plaintiff. D. 9 Co. 94-4. R. Rol. 27. 


h 5. 30. 


Or, of the forbearance of his debt generally; for then he ought to 
| | forbear 


\ 
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forbear all the world. R. 1 Rl. 22. J. 35. Semb. cont. Tel. 110 


R. acc. 1 Sid. 242. 
So, in conſideration, that the plaintiff, to whom a debt was aſſigned, 
will forbear a ſtranger. R Hard. 74. 


(B 2.) Surceaſi bng of a ſuit.] So, in cables of ſurceaſing of 


his ſuit; for that is a benefit to the defendant, and a prejudice to 
the plaintiff, tho' the action is not diſcharged. R. Hob. 216. 1 Rol. 
19. J. 30. 

* - ſurceaſe all ſuits in Chancery ; though he may proceed for 
the ſame matter at law. R. 1 Rol. 19. J. 20. 2 Bul. 41. 

So, to ſurceaſe his and his ſon's complaiat againſt the defendant's 
ſon. . Per three J. Tel. 1 

So, to diſcharge a man nates for a little while, tho he may be 
retaken immediately; for the preſent reſpite is a benefit, Per Pub, 
1 Kol. 27. l. 15. 


So, in conſideration of a ſubmiſſion to an award, a promiſe to ſur. 


ceaſe a ſuit is good; tho the ſubmiſſion may be revoked. R. 1 Rol. 
27. J. 25. 

So, in conſideration of the diſcharge of a ſtranger RPE for 
debt. R. Pal. 394. 


194. 


(B 3.) Diſcharge of a debt or ſecurity. ]. So, in conſideration of the 
diſcharge of a debt. 

Tho' the debt was due to a ſtranger ; ; for the plaintiff has a pre- 
judice by the loſs of his debt 

So, in conſideration of the delivery of a ſtatute for the ſecurity of 
a debt due to the plaintiff, though it be not aſſigned to the defendant, 
and ſo no benefit to him; for it is a damage to the plaintiff, R. 
1 Kol. 20. J. 30. Hob. 4, 5. 

Or, of the delivery of a bond, X. 1 Sid. 31. 3 

cif plaintiff declares, that on payment of 221, defendant promiſed 


to re-deliver a bond he had delivered him; and proves that he pledged 


the bond for 22 J. which he had tendered, it is ſufficient. Alcoran v. 
Weſtbrook, M. 19 G. 2. Wilſon, 115.) 


Or, of goods pledged by a ſtranger, R. 1 Rol. 19. J. 35. 45. R. 


2 Cro. 257. 
Or, of a bill of exchange in his cuſtody, R. 1 Rol. 22. J. 10. 
Or, of the aſſignment of a bond by the principal, to his bail or 
ſurety. R. 1 Rol. 17. J 25. Cont. Cro. Fl. 538. 
Or, of the aſſignment of a judgment, with a letter of attorney. R. 
1 Sid. 213. 
So, in conſideration of a conveyance to A. as he ſhould appoint, 


of all the lands called B. though it be ſaid, that the plaintiff nhil ha- 


buit in tenementit. R. 2 Lev, 33. | 

(B 4.) Proof 0 of « a debt.) So, in conſideration of the proof of a 
debt, for it is a charge to the plaintiff; as if a woman, in conſideration 
of the proof of a debt due from her huſband, promiſe payment. R. 
1 Sid, 57. Ray. 32. 


* an heir promiſe the debt of his anceſtor, . 
R a2 


In conſideration to pay 60 J. in diſcharge of a bond. R. 2 ro, 
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Or, an executor promiſe, upon proof of the delivery of the goods to 
his teſtator, to pay for them. R. 1 Leo. 94. 

And the proof of the debt may be in an action upon the cafe upon. 

umpſit. 
fam the parties agree to a particular manner of trial, it ſhall be 
determined 1 in ſuch manner. X. 3 Lev. 241. 

go, in conſideration that the plaintiff would ſhew a ſpecialty by which 
the inteſtate was bound; though before adminiſtration granted. &. 
1 Sid. 369 

Or, if e the defendant does not prove payment ww a little time. 
R. 1 Ro 23. l. 40. 

Or, in conſideration that the plaintiff would make an affidavit of his 
debt before a Maſter in Chancery ; ; though he had no authority to ad- 
miniſter it. R. Ray. 153. 

Or, would ſhew a deed, by which rent was due. R. Cro. E. 67. 

So, if A. be bound for an infant, and pay the mone 7 and the in- 
fant at ſull age promiſe repayment, an afſſumpfit lies. 3 Teo. 164. 
4 Leo. 5. Dy. 272. 4. in marg. 

So, if an infant give a bond, "and at his full age promiſe payment z 
for in conſcience he ought to pay it. Adm. Cro. El. 126, 7. * 272. 
4. in marg. Vide joff. (F 8.) | 


(B 5.) Endeavour to de an af. ] So,in conſideration of his labour 
for him. 1 Vent. 44. 

Of his multum, et gratiſimum ſervitium. Semb. 1 Vent. 27. {But 
not multa et grati{/ima ſervitia, without alleging a particular inſtance z 
and the verdict being general, and entire damages given, the plaintiff 

had not judgment.) 
That he would procure the enjoyment of a houſe; with an aver- 
ment that he had procured it. R. Tel. 11. 

Or, would procure a note from the debtor of the plaintiff requir- 
ing the defendant to pay him. K. 2 Vent. 71. 74. 

Or, would endeavour a marriage between A. and B. with an 
averment that he had endeavoured omnibus modis quibus poterat, and 
the marriage took effect. Ray. 400. | 

So, in conſideration of ſoliciting a cauſe in Chancery ; for that is 
lawful if it be not for maintenance. &. Cra. El. 760 R. Heb. 67. 
1 Kol. 17. J. 15. R. Cro. Car. 159. Vide Attorney, (B 18.) 

Tho” done by an attorney. R. 1 Rel. 17. J. 35. Cro. Car. 160, 


(B 6.) Permiſſion.] So, in conſideration of his permiſſon to do 
ſuch an act; as, to permit a wife to take out adminiſtration durante 
_ ætate of her ſon; for it does not belong to her, R. 1 Rol. 21. 

30. 

To permit his priſoner to remain at the defendant's houſe all night. 
R, 1 Sid. 132. 

In conſideration, that he ſhall be abſolved "TM excommunication 
for non-payment of a rate for the repair of the church; for it ſhall 
not be intended, that he could be abſolved without the churchwar⸗ 
 den's aſſent. R. 1 Vent. 297. | 

So, in conſideration, that a 2 win permit her ſon to be 
ſervant to him. R. 1 Rol. 20. J. 5. 


, Or, will nat hinder his purchaſe of her huſband. R. 1 Rol. 21. 
5% 
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Or, will conſent to the marriage of her daughter. Per three 7. 
Mo. 857. Hob. 10. 1 Rol. 19. J. 50. 


In conſideration, that he will procure his maſter to permit him to 


have part of his ſhop. R. God. 216. 


But, an aſſumgſit does not lie upon a promiſe, to pay a bond, if 
A. at the requeſt of the plaintiff, will permit him to take out adi. 


niſtration, unleſs he ſays, that A. did — him at the requeſt 
of the plaintiff, or by his procurement. R. Jon. 441. 3 


G 7.) Mutual promiſe. ] So, in conſideration of a mutual promiſe; 
as, in conſideration of a reciprocal promiſe of marriage. R. 1 Rol. 22, 
I 5. R. 1 Sid. 180.. Per three 7. Vaugh cont, Cart. 233. Mad. 
Ca. 155. Vide wot (F 4.) 

So, a promiſe to pay to A. in conſideration of a promiſe to pay 
ſo much to B. R. Me. 574. Dub. 1 Rol. 29. J. 10. R. Cro. El. 


543. 4 Leo. 3. 


(B 8.) Marriage.] So, in conſideration of marriage; as, upon 2 
communication of a marriage, a couſin of the huſband promiſes the 


wife to give her 100 J. if the huſband's father does not affure ſuch 


land. K. Cro. El. 63, 4. [By 29 Car. 2. c. 3. ſ. 4. the promiſe 
mult be in writing.] | 


« B 9g.) Voluntary performance of an aft, which he ought to do.] So, 
in conſideration of the performance of an act, to which he was 
compellable z as, if the plaintiff will diſcharge a debt, for which 
he and the defendant are ſureties, he will repay the moiety, R. 
1 Rol. 20. J. 50. 

If he will pay the ſingle ſum due upon a bond, the defendant will 


cancel the bond. R. 1 Rol. 23. J. 5. 27. L 51. R. Cro. Car. 8. 
+ Hutt. 76. K. Cro. El. 194. 


Or, ſurceaſe his ſuit upon it. R. 1 Rol. 21. J. 15. 


In conſideration of 41. paid, to releaſe a judgment for 71. as. 
enter ſatisfaction upon the record. R. Mo. 412: 1 Rol. 28. J. 5. 


Cro. El. 429. 

In conſideration of payment by the bail to diſcharge him, and 
aſſign the obligation of the principal. R. but the judgment was re- 
yerſed. 1 Ro/. 28. J. 15. Mo. 710. Cre. El. 538. 

In conſideration of payment to an executor ot 150 J. in ſatisfac- 
tion of 205 /. due to the teſtator; for now the executor ſhall ſue in 
the debet. R. Tel. 10, 11. 

In conſideration of paying in the morning of the gth of OX. mo- 
ney payable the ſame-day upon a bond, to give 5 J. for it was not 
__— till ſunſet. Per Hob. Cro. Car. 8. Hutt. 76. 

n conſideration of payment without ſuit of money due. 1 Pent. 
258. 
9 9 conſideration of the payment of a debt barred by the ſtatute of 
limitations. 1 Vent. 258. 

In conſideration, that the vicar of ſuch a pariſh will preach to and 
inſtruct the inhabitants, R. 1 Sid. 409. 

In conſideration of the delivery of goods ſold to his ſon, to pay, 
if his ſon do not pay. R. Cro. El. 700. 

So, in conſideration of a truſt repoſed i in him; 3 as, if he n 


PE OPT YA RE ha 
% \ * * * Qt 
Nr 


3 7 vs 
1 x * 5 2 * 7 


| ACTION ypon the Caſe upon 4ſumpfit. 191 
an hog to him to be maſted, he promiſes to re-deliver it. R. Cro. 
Zl. 137. | | - 


In conſideration, that two merchants deliver notes into his cuſtody, 
he promiſes not to deliver them to either of them, till all matters are 


agreed between them. K. Cro. El. 138. 


(B 10.) Any other act by which the defendant has benefit.) So, in 
conſideration of any other aCt, by which the defendant has benefit ; 
as, in conſideration of the moiety of a reckoning in a tavern, where 
he was invited by an executor. R. 1 Rol. 24. l. 5. | 

In conſideration, that he had hired his houſe, to dreſs his victuals 
for two pence a joint; for otherwiſe, his houſe would not have 
been hired. X. 1 Rol. 26. J. 5. 8 | 

In conſideration, that he deliver to him goods, in which the 
| plaintiff had only a ſpecial property; for the defendant has a benefit 
by the preſent poſſeſſion. R. Cro. El. 218. Vide Tel. J. 50. 128, 

That he will pay an annuity to his younger brother, if his father 
does not charge his eſtate for it. R. Cro. El. 163. 25" 

In conſideration, that he had paid to him 10 J. he would pay ſo 
much into court, and appear ; for he has the benefit of the money 
in the mean time. R. 2 Vent. 45. | | 

[A leflee for 21 years at a pepper-corn rent for the firſt half year, 
and a rack-rent ſor the reſt of the term, who by agreement was to 
put the premiſes in repair, ani covenanted to pay the land-tax and 
all other taxes, rates, aſſeſſments, and impgſitions, having aſſigned his 
term for a ſmall ſum in groſs, was holden not to be liable to pay the 
expences of a party-wall, either by the proviſions of the fat. 14 Geo. 3. 
c. 78. or the covenant ; but that charge muſt in ſuch caſe be borne 
by the original landlord. Southall v. Leadbetter, B. R. M. 30 Geo. 3. 
3 J. K. 458.] 

[This ſtatute intended to throw that burden on perſons to whom 
long leaſes had been granted, with a view to an improvement of the 
— and who afterwards underlet at a conſiderable increaſe of rent. 
id. x 
[A leflee of ſuch a term, who afterwards / the leaſe for a ſum in 
groſs, would alſo be liable within this act. Semb. id. 

[An action lies againſt the owner of the 1mproved rent (not of the 
ground-rent) for the expences of a party- wall built under this ſtatute, 
Peck v. Wood, B. R. H. 33 Geo. 3. 5 T. R. 130.] 

And the notice, required by /e2. 38, is neceſſary only where the 
perſon, who when the building is requiſite is liable to pay, cannot 
agree with the owner of the adjoining houſe. Bid.) 

Ilf the leſſee of a houſe at a rack-rent underlet it at an advanced 
rent, he is liable to contribute the expences of a party-wall, nor is 
the operation of the ſtatute at all varied by any covenants to repair 


having been entered into between the landlord and his tenant. Sang 


fler v. Birkhead, C. P. T. 38 Geo. 3. 1 Bo, & Pull. 303-] 

The leſſor of a houſe at rack-rent (there being no other perſon 
entitled to any kind of rent) is liable to contribute to the expences of 
a party-wall under this ſtatute, though the leſſee has improved the 
houſe demiſed. Beardmore v. Fox, B. R. E. 39 G. 3. 8T. K. 214. 


(B 11.) Or the plaintiff has labour or ditrimunt.] So, in conſidera- 
| | tion 
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tion of any other act, whereby the plaintiff has labour or detriment 
as, in conſideration, that the plaintiff will procure an order for pay. 
ment to him from a perſon, to whom the defendant confeſſes himſelf 


indebted. R. 2 Vent. 71. 74. 
In conſideration, that the plaintiff will permit him to receive of 


A. money, which A. owes the plaintiff, he promiſes a bill of ex- 


change for ſo much; tho? A afterwards becomes inſolvent, and does 
not pay, the promiſe is good; for the plaintiff perhaps would not 
have delayed A. if he had not relied upon the defendant's promiſe. 
Per Wadham Windham, at Norfolk A/fif. 1 66 3: between Edgar and 
Chetham. 

In conſideration, that the plaintiff will ſerve his friend, he will 
give ſo much per week. Dy. 272. a. in marg. 

That the plaintiff will ſeal the counter-part of a leaſe to him by 
B. in which there was a covenant to repair, the defendant promiſes 
to do the repairs; for the plaintiff was Prejudiced by the covenant, 
R. Dy. 272. a. in marg. | 

In conſideration, that the plaintiff would act for him, as a com- 
miſſioner to examine witneſſes, R. $ho. 342. 


[A ſhip is put into a ſhipwright's dock to be repaired, the owner _ 


is to give him 5 J. for the uſe of the dock, the ſhip is burnt with- 

out ſhipwright's default, he may recover for work and labour done 

and materials provided, Menetone v. Athawes, M. 5 G. 3. 3 B. M. 

1592.) 

IA. having recovered judgment againſt H. md a J. fa. rela de- 
livered to the ſheriff, in conſideration that A. at the ſpecial inſtance 


and requeſt of C. had requeſted the ſberiff not to execute the writ, C. 


promiſed to pay A. the debt and colts, together with the ſheriff's 
poundage, bailiff*s fees, and other charges; and it was holden that the 


action lay. Pullin v. Stokes, Exch. Ch, T. 34 Geo. 3. 2 H. Bl. 312.] 
(In mercantile tranſactions, the want of conſideration is no an 


to an aſſumgſit. 3 Burr. 1666.] 


(B 12.) Conſideration executed in Part. 


So, an Aer it lies, though the conſideration be executed in part; 
| * in conſideration, that he had done a thing at my requeſt. 1 Rol. 13. 
5. 11. J. 40. 
4 that he at my requeſt had laboured for a pardon, R. Hob. 
205. Mo. 866. 1 Rel. 11. J. 40. 45. | 
Or, became bail or ſurety. Dy. 272. a. Cro. El. 42. K. 2 Cre. 
18. Yel. 40. K. 1 Rol. 11. J. 30. 25. 12. J. 18. 


Or, deliver goods or money. X. Cro. El. 282. Cont. Cro. El. 


885. Vide Cro. Car. 77. R. acc. 1 Rol. 11. J. 50. Vide Cro. Al. 
442. 741. cont. 

Or, had married. Dy. 272. 5. Cro. El. 5g. Cont. Dy. 272. b. in 
marg. Vide infra. 

Or, had provided maintenance. R. 1 Rel. 12. J. 1 5. 

Or, had ſold the next avoidance. R. Cro. El. 715. 

Or, had ſolicited my cauſe. R. 1 Rol. 13. J. 5. | 

Or, had releaſed a legacy. Cro. Car. 409, Jon. 365. 1 Kol. 13. 
J. 10. 

Or, was bound for him during his infancy, that he would indem- 


ny. Dy. 272, a. in marg, 80 
, 
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Zo, if there was a diſcourſe about giving 2001. to the plaintiff 
with his daughter in marriage, and afterwards the plaintiff married 
his daughter without his conſent, and after the marriage the de- 
fendant promiſed 200/. Dy. 272. ö. in marg. 2 Leo. 111. Semb, 
Pal. 560. Vile ſupra et infra. ap 0 ES 

So, if the confideration is continuing, tho? the act be executed; 
as, in conſideration, that the leſſee now in poſſeſſion had paid his 
rent very well, to ſave him harmleſs; for prompt payment of the 
rent is a continuing conſideration when he remains in poſſeſſion. R. 
Tro. El. 94. 1 Leo. 102. | | ” 

In conſideration, that he will make a leaſe according to a former 
zpreement; for the agreement is not executed, till the leaſe made. 
R. 1 Rol. 12. J. 15. | | \ 
A promiſe to pay, in conſideration, that the plaintiff will deliver 
goods according to a former agreement with B. R. 1 Rol. 12. l. 25. 
In conſideration, that he had ſubmitted to an award ad tunc et 
ibidem promiſit; this couples the promiſe with the time of the ſubmiſ- 
ſion. R. Mo. 367. | 3 | 
' So, in conſideration of goods ſold, or money lent at a day paſſed; 
for the debt continues. R. 1 Roel. 12. J. 30 ad 40. 13. J. 45. | 
. - In conſideration, that he had accounted, and was found in arrear. 
R. 1 Rol. 12. J. 45. Mo. 854. Ee et 

That he had married his daughter. R. Cro. El. 59. Adm. 3 Lev. 
366. Vide ſupra et infra. os 1 

ay he had given counſel, D. to be adjudged. Cro. El. 59. 
2 111. | 
That he had purchaſed land, he promiſed to make 'an aſſurance. 
R. Cro. El. 138. | | | 
That he had proſecuted a ſuit for him; for after a verdict, it ſhall 
be intended to have been proved at his requeſt ; otherwiſe it would 
be maintenance. 4 Lev. 366. 

That he had married his relation; though it was againſt his will, 
Dub. 1 Leo. 102. R. 2 Leo. 111. Vide ſupra. . 
That he had adminiſtered to his ſon as a phyſician. R. 2 Leo. 
111. | 

Tho' the ſon be dead at the time of the promiſe. Dub. Pal. 560. 

That he had expended money for the funeral of his ſon in Spain. 
Dub. Pal. 560. Vide paſt. (F 6.) 


(B rz.) Void in Part. 


So, an qſſumpfit lies, tho? made upon two conſiderations, and one 
of them cannot be performed; for the damages ſhall be intended 
to be wholly given for the good conſideration, R. Cro. El. 149. 
D. 1 Sid. 38. 

As, in conſideration of the aſſignment of a title to- dower, and 
the not ſuing. an attachment; tho” a title to dower cannot be aſ- 
"Fd but releaſed to the terre-tenant. R. Cro. El. 847. 1 Rol. 

J. 15. | | 

In conſideration of 10 J. and a ſurrender ; tho' a ſurrender cannot 
be made, R. 1 Rel. 30. J. 25. | 3 

In conſideration of a permiſſion to remove goods, and relinquiſh 
a foreign attachment 3 tho” it cannot be relinquiſhed, R. Tel. 56. 

Oo | 


Vox. I, So, 
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So, in conſideration of two things; and one of them is inſufficient 
as, in conſideration of forbearance of a debt due from the defendant, 


and his ſon; tho' as to the debt of the ſon, it is of no value. R. 


1 Sid. 38. Ray. 32. 
And the void conſideration need not be proved. R. 2 Cre. 127, 
But, if one of the conſiderations is found falſe by the jury, the 
action fails. R. Cro. Bl. 848. | 
Or, if one of the conſiderations is unlawful, that vitiates the whole, 
and the plaintiff ſhall recover for nothing; as, in conſideration of 
two ſhillings, and the eſcape of R. for the permitting the eſcape is 
unlawful. R. Cro. El. 200. D. 1 Sid. 38. Vide 4 Leo. 3. | 
In conſideration of ſixpence, and the execution of an elegit at the 


ſuit of B. R. 2 Cro. 103. 
G 14.) Voidable and void. 


© Bo, an aſſumpſit lies, tho? the conſideration is voidable z as, in con- 
fideration of money given, or of a promiſe by an infant; yet the 
infant is not bound by his gift or promiſe. Cont. per Winch. 1 Ru. 
19. J. 15. Per Hob. acc. 77. K. acc. 1 Sid. 41. R. 1 Vent. 51. 
1 Mod. 25. Vide Covenant, (B 1.) 

If all the creditors of an inſolvent conſent to accept a compoſi- 
tion for their demands, on an aſſignment of his effects by a deed 
of truſt, to which they are all parties, and one of them before he 
executes obtain from the inſolvent a promiſſory note for the reſidue 
of his demand as the condition of his executing the deed, the note 
is void in law as a fraud on the reſt of the creditors; and a ſubſe- 
quent promiſe to pay it is without conſideration, and will not main- 
tain an action. Cockett v. Bennett, 2 Term Rep. 163.] 

[A ſubſequent promiſe will revive that which is only voidable, but 
if void in its creation, no promiſe can ſet it up again. Ibid.] 


(B 15.) Conſideration ariſing from another. 


So, an aſſumpſit lies tho' the conſideration ariſe in part from an- 
other; as, if a man promiſe a pigg of lead to A. and his executor 
give lead to make a pigg to B. who aſſumes to deliver it to A. an 
aſſumpſit lies by A. againſt him. R. 1 Rol. 27. l. 40. 

So, if the aſſignee of an obligor promiſe payment to the obligee. 
No I Rol. 31. J. Jo . 

If A. deliver money to B. to pay his debt to C. and B. pro- 
miſe, if he will come at another day, to pay it. R. Dy. 272. a. in 
Nag | 


(C) When an Aſumpſit lies, though there be another 
| Remedy. | 


AN aſſumpſit lies, tho' there be another remedy ; as debt. ; 
So, it lies upon an expreſs promiſe to pay a debt upon ſpeci- 
alty, upon a new conſideration ; as in conſideration of forbearance, 
Sc. Cro. Car. 343. R. Cro. El. 240. | 
In conſideration, that he will ſhew the deed, by which it appears 
to be due, X. Cro, El, 67. | | 
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to B. which he afterwards refuſes to do, B. may bring afſumpſit, or 
aQion for non- performance of the agreement: if the firit, he can 
only recover the money paid, or leſs, if the price of ſtock is 
{allen before the transfer - day. Dutch v. Warren, M. 7 G. 1. cited in 
Moſes v. Macferlan, P. 33 G. 2. 2 B. M. 1005. | 

A. makes notes to B. who indorſes to C. who ſigns agreement 
that B. ſhall not be liable; yet ſues him and recovers in court of 
conſcience, becauſe they thought they could not judge of this agree- 
ment: B. may elect to waive his demand on the indemnity, and 
bring a ſumpſit for money received to his uſe. Bid. 

[Where goods are taken in execution and ſold under a warrant of 
diſtreſs under a conviction; if the conviction be guaſbed, the owner 
may waive the tort, and bring an afſumpſit, for money had and re- 
ceived, Comp. 419. 1 Term Rep. 387:] . | 

[So, where goods are taken in execution which are not the pro- 
perty of the perſons againſt whom execution is taken out, the owner 
may waive the treſpaſs, and bring his action for the amount of the 
money, for which the goods ſold. Id. 1bid. } | 

So, it lies for rent, npon an expreſs promiſe ; for it appears, that 
he intended to give him a double remedy. Cont. 1 Rol. 7. I. 25. 30. 
8. 1. 45. 2 Cro. 598. 668. Cro. El. 242. 859. Cro. Car. 343. 
Hob. 284. But Semb. acc. 1 Rol. 7.1. 35. 50. 8. J. 15. 25. 50. 22. 
1.25, Cro, El. 118. 786. 2 Cro. 598. 1 Brownl. 14. R. Cre. 


Car. 414. R. 3 Lev. 150. Fon. 329. 364. R. Hard. 366. R. 


1 Leo. 43. 


And this, after an aſſignment of the leaſe, and an acceptance of 


rent from the aſſignee. 1 Rol. 9. J. 20. | 

And after verdict an expreſs promiſe ſhall be intended. Hard. 
366. | 

So, it lies for the value of a houſe hired, without an expreſs pro- 


miſe. Semb. cont. 3 Lev. 150. Where upon a demurrer to an aſ- 


ſumpfit for a certain ſum for the enjoyment of land, it was ruled that 
an expreſs promiſe ſhall be intended, and muſt be proved upon a 
aſſumpſit. But it was allowed, that an A ſumpſit lies for the value of 
thops hired, without an expreſs promiſe. Per Holt, C. J. at Hertford 
afſizes, 13 W. 3. K. 3 Med. 73. Skin. 238. 242. 

So, it lies upon a promiſe made to an huſband after the death of 
his wife, for the arrears of a rent-charge, which the wife had for 
her life, in. conſideration, that the rent was behind, tho' the rent- 
charge was created by deed. R. 1 Lev. 293. | 

But, an afſump/it does not lie generally, for rent reſerved upon a 
leaſe, R. Al. 29. R. Jon. 329. R. 1 Leo. 156. Cro. El. 242. 
Vide ſupra. | = 


(D) At what Time it lies, 


If a promiſe be to pay at ſeveral days, an aſumpfit lies aſter the 


firſt day. Vide Aon (F). | 
So, if a promiſe be to pay at Michaelmas, and Lady-day annuatim, 
&c. an aſſumpfut lies after each feaſt. R. 2 Leo. 1079, 
But, if the promiſe be to pay for an houſe 30 5. annuatim, an af 
ſumpjit does not lie for 4 5 5. for a year, and an half, R. Lit. 61. 
| | O 3 


By 


Fn conſideration of money received, A, ſigns note to transfer ſtock _ 
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By che fat. 21 Fac. 16. All actions of account and on the cafe, 
other than accounts concerning the trade of merchandize between 
merchant and merchant, their factors or ſervants, ſhall be com- 
menced within fix years next after the cauſe of ſuch actions, and 
not after. Provided, if in any ſuch action judgment be reverſed, or 
after verdict arreſted, or the defendant be outlawed and reverſe it, 
the plaintiff may commence a new action in a year after ſuch re- 
verſal, or arreſt of judgment. Vide pot. (H 6,7.) 

An action upon the caſe does not lie after {ix years, tho' it con- 
cerns merchants accounts; for this exception goes only to actions of 
account. Per Morton, 2 Sand. 12;. Per Twiſd. 1 Mod. 71. 

A fertiori, it lies not upon an in/imul computaſſet ; for the exception 
does not relate to accounts ſtated, but only to accounts current. R. 
per tot cur. 2 Sand. 127. I Med. 11. | | 

So, an afſumpfit does not lie after ſix years upon a bill of exchange. 
R. Carth. 3. 3 | 

But if the plaintiff be a foreigner, and doth not come to England 
in 50 years, he has ſtill 6 years, after his coming into England, to 
bring his action, and if he never come to England himſelf he has 
always a right of action while he lives abroad, and ſo have his exc- 
cutors or adminiſtrators after his death.) 

An infant may ſue before he comes of age if he pleaſes ; but if 
he does not, he has 6 years after he comes of age to bring his action. 
While any of the diſabilities mentioned in the ſtatute continue, the 
party may, but is not obliged to, bring his action: the ſtatute does 
not begin to run while any of thoſe diſabilities continue. 3 Wil. 


135.) C 


(E) By whom it ſhall be brought. 


AN action upon afſumpfit may be brought by him, to whom the 

promiſe was made, tho? the benefit accrues to another; as, if 

a man promiſe A. to give money to his daughter when ſhe marries, 

A. may have the action. R. 1 Kol. 3o. I. 44. 31. J. 15. Cont. per 
two J. Clinch, acc. Mo. 550. K. cont. Cro. El. 619. 65 2. Fit 

1 | 

Or, to give a ſtranger 20/. R. 1 Rol. 31. I. 25. 30. J. 50. R. Cru. 
El. 807. R. Hard. 321, 

{An aQtion for money had and received, lies by the true ownet 
of money or notes againſt a third perſon, into whoſe hands they 
have come meld jide\ provided their identity can be traced or aſcer- 
tained. Cowp. 197. 200.] F f 
One partner inay maintain an action for money had and geceived 
againſt the other partner for money received to the ſeparate uſe of 
the former, and wrongfully carried to the partnerſhip account. 
Smith v. Barrow, 2 Term Rep. 476.) 

[So, where money is owing to two partners, and, after the death 
of one, it is paid to a third perſon, the ſurviving partner may main- 
tain an action for money had and received to his own right, and not 
as ſurvivor. id.] | | 

he ſame of money had and received after the teſtator's death 
for which his executor may maintain this action. id.] 


So, the executor or adminiſtrator of him, to whom the promiſe 


Was 
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was made, may have the action, tho' the benefit accrues to another, 
R. Al. 1. R. 1 Kol. 31. l. 20. Jon. 415. 

80, it may be brought by him likewiſe, to whom the benefit was: 
as, if a promiſe be to a feme- cavert; the huſband alone may have the 
action, and declare of a promiſe to himſelf. 27 H. 8. 24. b. 
Tatam ; cited Al. 1. | 


Or, the huſband and wife may join, at the election of the huſ - 


band. 1 Rol. 32. /. 20, | 

So, upon a promiſe to the father to give ſo much with his daugh- 
ter in marriage, the daughter may have the action; for ſhe is the 
meritorious cauſe. Cont. 1 Rol 30. J. 44. 31. J. 15. KR. acc. ut dictt?. 
1 Vent. 6. Agr. Al. 1. R. 1 Vent. 318. 332. 2 Jon. 102. 

Upon» a promiſe to B. to pay 204. to an infant at his full age, 
and to educate him in the mean time; the infant ſhall have the ac- 
tion. R. Rl. 31. J. 35. | | | 

If money be given to A. to deliver to B., B. may have the action. 
R. 1 Kol. 7. I. 10. 32. J. 30. Hard. 321. | 

If a man promiſe my ſervant or attorney, to pay upon forbearance, 
to which I afterwards ayree;z 1 may have the action. D. 1 Rel. 32. 
J. 10. Cont Cre. El. 369. 18 5 

If an heir promiſe his father, who intended to cut down timber 
for the portion of his daughter, to pay ſo much for her portion if 
he will not cut it; the daughter ſhall have an afſumpft againſt the 
heir. R. 2 Lev. 211. 1 Vent. 318. 332. 2 Fon. 102. 

If a promiſe be to A. upon payment of 50. to re- aſſure land to B. 
the aſſumpſit may be by B. R Sav. 23, 4. FRED 

If a promiſe be in conſideration of 104. given by A. and B. to 
return the beaſts of A. and the beaſts of B. they ſhall join, tho' 
their property was feveral ; for the promiſe was to them. jointly. &. 
1 Rel. 31. J. 40. | 


But, where a promiſe is made to A. to deliver goods to B. they 


cannot both join. R. Hard. 321. 

So, the heir af him to whom the promiſe was made, ſhall not have 
an «ſſumpſit. R. Fon. 415. [If an aſſumpfit be brought, it ought to 
be by the perſonal repreſentative. ] | ; 


(F) When an Afump/it does not lie. 
(F 1.) Upon an Undertaking by Deed, | 
BY: an ofſumpſit does not lie, if the promiſe be by deed ; for 
then covenant will lie. R. 1 hol. 11. J. 2. Vide in Covenant, 

An.) | | | 

Tho! it be at the end of a releaſe. R. 1 Rol. 11. J. 5. 2 Cro. 506. 

1 Rol. 517. J. 43. 1 We 
(So, where a perſon will not rely on the promiſe which the law 
will raiſe, but takes a bond as a ſecurity, he cannot reſort to an action 


of aſſumpſit. Touſſaint v. Martinant, 2 Term Rep. 100.) 


So, it does not lie upon a'promiſe to pay a bond, without a new 
| Conſideration ; for he may have an action upon the ſpecialty. K. 


2 Cro. 598. R. Mo. 340. 


(If plaintiff declare upon a ſpecial agreement, and alſo an indebit | 


aſumplit, if he does not prove the agreement, he cannot go on the 
effumpfit. Weaver v. Burrows, MH. 11 GC. Str. 648. ] | 
| 03 15 Ut 
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[If a deputy covenant under hand and ſeal to to account for 
and afterwards new fees are created, afſumpfit lies not, but covenant 
 Bulſtrode v. Gilburn, H. 9 G. 2. Str. 1027.) ; 

If a feme-covert, without any authority from her huſband, con. 
tract with a ſervant by deed, the ſervant having performed the ſtipy. 
lated ſervice, may maintain afſumpfit againſt the huſband. White v. 
Cuyler, B. R. H. 35 Geo. 3. 6 T. R. 176. Ep. Rep. 200.] | 

[And may give the deed in evidence of the contract. Hid.] 


(F 2.) Upon a caſual Speaking. 


So, it does not lie upon a ſpeech in diſcourſe; as, if a man in 
diſcourſe ſay that he will give ſo much money with his daughter in 
marriage; for the agreement muſt be complete, upon which an 4 


fumpſit lies. R. 1 Kal. 6. I. 40. Tel. 17. Ney, 11. Dan. 26, 


(F 3.) When it does not lie without a Memorandum in Writing, 
| Infra Agreement, (B 4.) 


By the Pat. 29 Car. 2, 3. No action ſhall be brought to charge 
an executor, or adminiſtrator, or any ſpecial promiſe to anſwer da- 
mages out of his own eſtate, or to charge a defendant on a ſpecial 
promiſe for the debt, default, or miſcarriage of another, or to charge 
any perſon upon any agreement in conſideration of marriage; or 
upon any contract, or ſale of lands or tenements, or any intereſt in 
or concerning them, or upon any agreement not to be performed 
within the ſpace of one year; unleſs the agreement, or ſome me- 


morandum, or note thereof be in writing, and ſigned by the party, 


or by any by him authoriſed. 

But an action after the ſtatute, was good upon a promiſe beſorc 
tho“ not in writing. R. 2 Fon. 108. 1 Vent. 330. 2 Lev. 227. 
2 Mad. 310. | | | 
- [A parol promiſe to pay the debt of another, and alſo to do ſome 
other thing, is void under this ſtatute. The plaintiff cannot ſeparatc 
the two parts of ſuch a contract. Chater v. Becket, B. R. J. 
37 Ges. 3. 7 T. R. 201.] e 

[A promile in writing directed to A., B, and C., a houſe in trade, 
to pay for goods to be furniſhed to another cannot be enforced in an 
action by B. and C. to recover the value of the goods furniſhed after 
A. had withdrawn from the partnerſhip. Myers v. Edge, B. R. E. 
37 Geo. 3. 7 T. K. 254.) | | 

So, by the Hat. 29 Car. 2. 3. No contract for ſale of goods for 
the price of 10/7. or upwards ſhall be good; except the buyer accept 
and actually receive part of the goods ſold, or give earneſt, or ſome 
note or memcrandum in writing of the bargain being made, and 
ſigned by the parties, or their agents lawfully authoriſed. 

[B. and C. enter into a verbal agreement for the ſale of goods, 
to be delivered to B. at a future period; there is no part of thc 
goods delivered,. nor any other of the requiſites of the ſtatute 
complicd with; this contract is void, being within the ſtatute, 
although it is-executory, and although it has been a C. 
in his anſwer to a. bill in Chancery filed by B. Rondeau v. M yatts 
C. P. Trin. 32 Geo. 3. 2 fl. Bl. oz.] 
| (And 
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[And this is the caſe where the goods are ſold by ſample. Cooper 2 


r. Elfon, B. R. M. 37 Geo. 3. 7 T. R. 14] | 
And a letter written by a man is a ſufficient memorandum, that 


he promiſes the thing contained in his letter. R. 2 Vent. 361. 

[A letter written by a ſon, who managed his mother's trade for 
her, to a creditor of her's, promiſing to pay her debt, will bind the 
ſon, though not ſtamped according to the fat. 23 Geo. 3. c. 58. becauſe 
it falls within the exception of the flat. 32 Geo. 3. c. 51. by which 
letters between perſons carrying on trade are exempted from the duty. 
Mackenzie v. Banks, B. R. E. 33 Geo. 3. 5 T. R. 176.] 5 

Though he gocs back from his letter, and afterwards agrees to it. 
2 Vent. 361. [id. 3 Burr. 1663. this ſubject fully diſcuſſed, ] 

The declaration need not make mention of the memorandum in 
writing; but it is ſufficient to be proved upon the trial. R. Sal. 5 19. 
Dan. 68. Vide 2 Jon. 158. - 
| Yet if the defendant plead an accord to accept payment by an- 
other, in ſatisfaction, he mult ſhew that the promiſe of payment was 
in writing; otherwiſe it is no bar. R. 2 Jen. 158. Ray. 451. Vide 
Accord (C). | | | 

If a promiſe be to pay 320/. part her own debt, and part being the 
debt of her huſband now dead, an afſumpfit does not lie without a 
memorandum in writing; for the promiſe is entire, and the plaintiff 
ſhall recover the whole, or nothing. R. 2 Vent. 224. 

Tho! it be found by a ſpecial verdict, that the part due from the 
huſband was paid by the wife before the action brought, 2 Vent. 
224. | : 

So, if there be a promiſe of marriage, there muſt be a memo- 
randum in writing, as well as where the promiſe is for payment of 
money upon marriage; for it is within the words, a promiſe in con- 
federation of marriage, and not out of the intent of the act. &. 
3 Lev. 65. Shin. 24. Cont. per B. R. 5 Mod. 411. in Harris 

v. Cage et Ux. Sal. 24. Cont. per King C. J. at Maidſtone aſ- 
fuſes, 1 G. | | 

[Parol promiſe of marriage at plaintiff*s father's death, is not within 
ſtatute of frauds, and is good to maintain action for damages. 
Cork v. Baker, H. 3 G. 1. Str. 34.] | | 

So, it an agreement be to aſſign a term for years, as well as where 
it is for an intereſt created de novo. R. 1 Vent. 361. | 

So, if there be a contract with A. for goods, and B. undertakes 
that A. ſhall pay, B. ſhall not be charged for the debt without 
writing. AAod. Ca. 250. 1 Sal. 28. | | 

So, if a man let out a horſe to A. upon an undertaking by B. that 
A. thall re-deliver it, B ſhall not be charged without writing; for 
he is charged for the default of 4. R. Mod. Ca. 250. 1 Sal. 27. 

(So, if 4 brings ſuit againſt B. for a debt, and ſtays it on promiſe 
of C. to pay him the money due to him by B. A. cannot maintain 
ee, Ly note in writing, £i/b v. Hutchinſon, T. 32 & 33 

* 24 2 17%. 94. 1 4 

Yet if A. be ſued for appearing for B. without warrant, and he 
_ 104. for forbearance of the ſuit, a memorandum is not neceſa 

ary ; for it is not a promiſe for the debt of B. but for his own debt. 
R. 5 Med. 205. | | 

{Nor ona promiſe by a third perſon preſent in court, to pay plaintiff 

p 04 | damages 
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damages and coſts in action for aſſault and battery, if he would with. 
draw his record. Read v. Naſh, T. 24 & 25 G. 2. 1 Will. 30s.) 
© [So, if a tenant owing rent aſſigns his goods for the benefit of his 
creditors, and landlord comes to diſtrain; on aſſignee's promiſe 
( without writing ) to pay if landlord does not diſtrain, aſumpſit 
lies. Williams v. Leaper, P. 6 G. 3. 2 Wil. 308. 3 B. M. 1886.] 

So, an agreement to pay upon marriage ſhall be good, without a 
memorandum in writing, though the marriage was not within a year; 
for it was poſſible to be within the year, and therefore it is caſus omiſſus. 
R. in B. R. 9 W. 3. (cited Comyns's Reports, go.) Per Holt, Shin. + 
326. R. Shin. 353. | | 

So, if B. undertake 'the payment for goods delivered to A. there 
is no need of a writing; for B. is charged as the original debtor, 
Mad. Ca. 249, 250. 1 Sal. 28. | | | 
So, if 4. upon the fale of a horſe promiſe, that if the buyer da 
not like him, upon returning of the horſe to B. he will repay. him, 
otherwiſe A. will; A. is the debtor. R. 3 Lev. 263, 4. 

So, a promiſe, which by contingency may be within the year, or 
afterwards, need not be in writing: as, to pay upon the return of a 
ſhip. R. 1 Sal. 280. | | 

So, if A. ſay, my brother Pall pay, &c. A. is the original debtor. 


K. F. g. 302. 


Or, my brother ſhall not leave the kingdom till he pay, &c,. Semb. 
F. g. 202. ö 

Pare) promiſe to leave plaintiff a legacy, in conſideration of ſer- 
vice to be performed, is not within the ſtatute, Fenton v. Emblers, 
H. IG. 3. 2B: M1258] | 

[Buying and ſelling at auctions is not within the ſtatute of frauds. 
Semb. But certainly the auCtioneer's ſetting down in writing the price, 
the buyer's name, Sc. is ſufficient. Simon v. Motivos, T. 6 G z. 
3 B. M. 1921.) 5 

CA ſale of lands, though by auction, is within the ſtatute. Walker 
v. Conſlable, C. P. T. 38 G. 3. 1 Boſ. & Pull. 306.] | ; 

[An allegation in a plea that “A. by his writing ſold the after- 
math of land to B.“ is not proved by evidence, that at an auction held 
for the purpoſe of ſelling it, B. was the purchaſer, that B. gave a 
promiſſory note for the ſum, and that B.'s name was written (by A.'s 
agent) in the printed catalogue as the buyer. Symonds v. Ball, B. R. 
#49 G6:3.-8T.& 2531-3: - 

[If a perſon, for whoſe uſe goods are furniſhed, be liable at all, any 
other promiſe by a third perſon to pay that debt muſt be in writing, 


- otherwiſe it is void by the ſtatute of frauds. Matſon v. Wharam, 


2 Term Rep. 80.] | 

[And there is no diſtinction between a promiſe to pay for goods 
furniſhed to the uſe of another made before they are delivered, and 
one made after. Did. and Cowp. 227. ] | 
[A promiſe in theſe words, “If you do not know him, you know 
me, and | will ſee you paid”, not being in writing, is void by the ſta- 
tute of frauds. .] | | | | 
(So, Nou mult ſupply my mother-in-law with bread, and I will 
ſee you paid,” Id. and Cowp, 227. | 


CF 4.) 
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| (F4.) Does not lie for an unlawful Thing. 


| So, an afſumpſit does not lie upon a promiſe to do an unlawful 
thing; as, to give money for a preſentation to a donative; for that is 
ſimony. R. Cro. Car. 337. 353. 361. 1 Rol. 18. J. 5. Vide poft. 
F 7. | | 
( 1 return part of the portion, which ſhe had upon her marriage ; 
for that is fraudulent to the huſband, R. 1 Rol. 21. 1. 5. Cro. El. 
774. But it ſeems that the action will lie ex rigore, unleſs covin be 
pleaded, tho' the judgment was ſtayed for the mal-pratice, Mo. 
468. Ow. 63. | . e 

So, it does not lie upon a promiſe by an under- ſheriff, to procure 
an inquiſition to be found for goods upon an elegit ; for it is contrary 
to his office, who ought to return an indifferent jury, and not procure 
any inquiſition. R. 2 Jen. 24. | | 

Nor, upon a promiſe to pay ſo much, for maintaining ſeveral ſuits 
for him, over and above his expences ; for that will be maintenance, 
1 Leo. 179 ; 5 : | „ 
Io permit his recovery of the plaintiff's goods in the poſſeſſion of 
A. in a ſuit commenced by the defendant in the name of B. R. 
1 Leo. 179. 8 | 

To bla, 40.5. if he did not beat A. out of ſuch a cloſe. R. 2 Lev. 
174. 

7104 if a promiſe be to do two things, and the one is unlawful, 
it is void for the whole. R. 2 Fon. 24. Vide ante, (B 13.) poſt. 
Fa, a promiſe to pay intereſt is lawful, if it do not exceed the 
rate allowed by ſtatute. Cont. per two F. 1 Rol. 18. J. 15. Dub. 
l. 20. 30. R. acc. Cro. Car. 272. Pal. 291. Gs 
Or, to abſtain from the exerciſe of his trade in ſuch a town, upon 
conſideration of ſo much money for his ſhop, or upon the marriage 
of his daughter, or the like conſideration. R. 2 Cro. 596. 1 R. 
16. J. 50. 17. J. 5. Vide in Trade (D 3.) | | | 
Io fave harmleſs an under-ſheriff, if he makes ſuch-a-one his ſpe- 
cial bailiff. R- 1 Rol. 16. J. 30. 3 Leo. 227. 

So, a mutual promiſe of marriage is lawful; for it is not an act 
merely ſpiritual. K. 1 Rol. 22. l. 5. R. 1 Sid. 180. 1 Lev. 147. 
R. per f 8 7. Vaughan cont, Cart. 233. Adm. 1 Keb. 886. Vide 
ante, (B 7.) EONS re 

So, 3 promiſe, in conſideration of diſcharging him from his pro- 
miſe of marriage. R. 1 Rol. 470. J. 5. Sti. 295. 33. 

So, the man may have an aſſumpſit upon a mutual promiſe of mar- 
age, as well as the woman, R. 1 Sal. 24. 5 Mad. 511. Cartb. 
407. . ; 

But, in this action, a tender of himſelf to be married, muſt be 

Frerred, Parfb. 467, 8. | 
F ;.) Does not lie without a Conſideration. | 
An afſſumpft does not lie without a conſideration ; as, if a man, 


without more, promiſe to build an houſe for another; for that is nu- 
dum pactum. 1 Kol. g. J. 41. | 


a in conſideration of friendſhip, or aſfection, Ws. R. 2 Leo. 
Ez | * [Does 


fore judgment. X. Cro. El. 230. 
ﬀ) fix 
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| [Does not he for 8/. betted againſt 140. at a horſe-race ; for the 


141. could not be recovered, as contrary to 9 Ann. c. 14. Blaxtonv, 
Pye, P. 6 G. 3. 2 Will. zog.] . | I 

[But it is not neceſſary in the declaration to ſhew the conſidera- 
tion, if it is neceſſarily implied: thus, in action for a port-duty, it 
need ſet out none; for making the port is a conſideration. Mayor of 
Yarmouth v. Eaton, T. 3 G. 3. 3 B. MH. 1402. 


(F 6.) Or, if the Conſderation be executed. 


So, it does not lie, if the conſideration be totally executed; as, in 
conſideration that the plaintiff had bailed in time paſt the ſervant of- 
the defendant. R. Dy. 272. 1 Rol. 11. J. 25, Vide ante, (B 12.) 

Or, expended money about his affairs, without ſaying, at his re- 
queft. R. 1 Rol. 11. J. 20. | | 

[Or, for work and labour done by plaintiff for defendant, unleſs 
it be laid to be done at his requeſt. Hayes v. Warren, P. 5 G. 2, 


| Str. 933+] (a) 


Or, expended money for the defence of his term, now expired, 


K. Mo. 220. 


Or, had lent money (if it be repaid), R. Mo. 643. Cro. I.. 

885, R. Cre. El. 442. | | | 
Or, had paid a debt at a day when due. R. Cro. El. 193, 4 
Or, diſpurſe money for his uſe, without ſaying, at his requeſt, R. 
Lev. 366. | 

l So, 5 a conſideration be alledged to be executory, and the jury 

upon non aſſumpfit find it executed, R. 3 Leo. 98. 


(F 7.) Or be unlawful. 


So, if the conſideration be unlawful; as, in confideration that an 
under-ſheriff ſhall have ſo much for the execution of proceſs ; ſor it 
is the duty of his office. R. 1 Rol. 16. J. 15. | 

Tho! it be only his due fees, if it be not fo expreſſed, and if they 
be offered by a ſtranger. R. 2 Cro. 103. 1 Kol. 16, J. 20. 

Otherwiſe, if offered by the party, who ſucs the proceſs, R. Mo. 


468. Cro. El. 654. 1 Kol. 26. |. 25. 


So, a promiſe to indemnify an under-fheriff, if he makes execution 
upon ſuch goods, is unlawful; for he ought to take notice of the 
goods of the party at his peril. Per 7400 J. 1 Kol. 26, J. 16. R. 
cont. 2 Cro. 65 2. : 6 

So, to indenmify an officer, who delivered him goods attached, be- 

3 Leo. 236. 
Io, to pay plaintiff (a baili guineas, in conſideration that he 
will accept defendant and another as bail for a priſoner, Stoteſoury v. 
Smith, H. 33 G. 2. 2 B. M. 924. | | 6 
So, in conſideration, that an attorney will enter ſatisfaction upon a 
judgment in a cauſe, in which he was attorney ; for after judgment 


his warrant is determined, and he cannot do it without the licence of 


his maſter. X. 1 Rod. 16. J. 10. | 
. [An action will not lie upon a vohuntary wager between two igdif- 


be Mis: Joſtice Ne Gays, 3 Burr. 1651. Many of the old cafes, ſpealtitrg of contract: 
without conſideration or on a paſt conſideration, are ſtrange and abſutd , ſo als arc ſome 
of the modzn ones, particulasly that of Hayes againft Warren ; ſo. that it dſcem in his 
Gmod, ard it appeared to be chat of the court, that the bare circumſtance of the cohſidera · 
tion being 24, is n objeRion to its ſupporting an aſſump/it. 8 f 
8 | | erent 
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ferent perſons, upon the ſex of a third, apparently a man ; having a&t- 
ed, and continuing to act as ſuch in various public characters. Be- 
cauſe ſych an inquiry tends to indecent evidence ; and becauſe it tends 
to diſturb the peace 71 the individual and of ſociety. Indecency of evi- 
dence however is no objection, where it is neceſſary to the deciſion of 
ſome civil or criminal right, Da Cofta v. Jones, B. R. Hil. 18 G. 3. 
Cowp. 729. h 5 * 

[A wager between two voters with reſpect to the event of an elec- 
tion of a member to ſerve in parliament, before tlie poll begun, is ile 
legal. Allen v. Hearn, B. R. M. 26 G. 3. 1 T. R. 56. ] 

[A wager reſpecting the ſuture amount of any branch of the pub- 
lic revenue is illegal, becauſe it leads to improper diſcuſſion, and is 
contrary to ſound policy. Atherfold v. Bearn, B. R. T. 28 G. 3. 
2 T. R. 610. A : 
[A wager FS A. had purchaſed a waggon of B. is not void at 
common law, nor prohibited by the fat. 14 C. 3. c. 48. and an action 
may be maintained upon it. Good v. Elliot, B. R. T. 30 G. 3. 
3 T. K. 693. In this caſe the ſubject of wagers is fully diſcuſſed. } 
The ſtatute 13 G. 2. c. 19. / 2. having prohibited horſe · races for 
2 ſmaller ſum than 301. no action to recover a wager on ſuch a race 
can be ſupported. Jobnſon v. Bann, B. R. M. 31 G. 3. 4 T. K. 1} 

[No action will lie on a wager reſpecting the mode of playing an i/- 
leggl game ; therefore the judge at i, privs ordered a cauſe upon the 
following ſubject to be ſtruck out of the paper, whether there were 
more ways than fix of nicting ſeven on the dice, allowing ſeven to be the 
main, and eleven a nici to ſeven, becauſe all games with dice are pro- 
hibited, except backgammon. Brown v. Luſon, C. P. Trin. 32 G. 3. 
2 H. Bl. 43. ] ; | 

[A wager that the plaintiff could perform a certain journey in a 
polt-chaiſe with a pair of horſes in a given time, is illegal. Timenet 
v. Jaguet, B. R. M. 36 G. 3. 6 T. K. 499.] 4 

| {No action can be maintained for a breach of an agreement * to 

dance at the King's 'Theatre in the Haymarket, or at ſuch other place 
as the plaintiff ſhall appoint,” if it appear that no licence for that 
theatre was granted by the Lord Chamberlain as required by the Par. 
10 G. 2. c. 28. and that the plaintiff did not requeſt the defendant to 
dance at any other place which was licenſed. Gallini v. Laborie, B. R. 


3 5 T. K. 24%] 


wo perſons jointly engage in a ſtock- jobbing tranſaction, and 
incur loſſes, and employ a broker to pay the differences, and one of 
them repay the broker the whole ſum with the privity and conſent of 
the other, he may recover a moiety from that other in an action for 
money paid to his uſe, notwithſtanding the fat, ) G. 2. c. 8. enacted 
againſt ſtock=jobbing tranſactions. Petrie v. Hannay, B. K. M. 
30 G. 3. 3 T. K. 418.] | TS 
Where one perſon pays money for another in the caſe of an il- 
legal tranſaction without his expreſs authority for ſo doing, it cannot 
be recovered ; otherwiſe, where the tranſaction is legal, and the per- 
ſons are partners, for there no conſent is neceflary. Bid. p. 42 -4 
IA. being employed as a broker for B. in ſtock-jabbing tranſacti 
2 che differences for him; a diſpute ariſing between them reſpect- 
g the amount of A. s demand, the matter was referred to C. who 
awarded 300%, to be due ; on which 4. drew on B. for 1001. * 
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of the above, and indorſed the bill to C. after B. had accepted it]; 
and it was holden that C. could not recover on the bill. Steers v. 
Laſhley, B. R. M. 35 G. 3. 6 T. R. 61. Vide Paikney v. Renous, 
B. R. E. 7 G. 3. 4 Burr. 2069. ED 

A. and B. are engaged in a partnerſhip in inſuring ſhips, &c. which 
is carried on in the name of A., and A. pays the whole of the loſſes; 
ſuch a partnerſhip being illegal by „at. 6 G. 1. c. 18. A. cannot main- 
tain an action againſt B. to recover a ſhare of the money that has been 
ſo paid. Mitchell v. Cockburne, C. P. M. 35 G. 3. 2 H. Bl. 3719.) 

A., B., and C. became partners in infuring ſhips contrary to the fat. 
6 G. 1. c. 18. but it was agreed that the policies ſnould be under- 
written in the name of A. alone; ſeveral policies were effected, and 
the præmiums received by C. and D. as brokers, and it was holden 
that A. could not recover thoſe premiums from C. and D. Booth v. 
Hodgſon, B. R. M. 36 G. 3. 6 T. R. 405. > NA: | 

[A company of ſhip-owners engaged to inſure each other's ſhips, 
and covenanted /everally, and not jointly, to pay a certain ſum in caſe 
of lofs in proportion to their reſpective ſhares, but in caſe of the 
inſolvency. of any one of the members, all the others were to be re- 
ſponſible It was ruled that this contract was void under the ſtatute 
6 G. 1. c. 18. / 12. Lees v. Smith, B. R. T. 37 G. 3. 7 T. K. 338.) 

[A covenant by a friend of a bankrupt to pay all his creditors their 
full debts, in conſideration that they will not proceed farther under 
the commiſſion, is good in law. Kaye v. Bolton, B. R. H. 35 G. 3. 
6 T. R. 134.) | 

[If a broker draw on his employer for differences paid for him in 
ſtock-jobbing tranſactions, and the employer accept the bill, and 
then the broker indorſe it to a third perſon after it is due, the latter 
cannot recover on the bill. Brown v. Turner, B. R. E. 38 G. 3. 
„ T. R, 630. ] | i ; 

[Omnium is within the flat. 7 G. 2. c. 8, Ibid.] 

[The plaintiff being poſſeſſed of 3000/7. 4 per cent. ſtock, empower. 
ed defendant to ſell the ſame for his own benefit; in conlideration of 
which the defendant agreed to transfer at the next opening 3900 . 
4 per cem. into the plaintiff's name. It was holden that this was not 
a caſe within the ſtatute, and that an action might be maintained on 
the non- performance of the agreement, Sanders v. Kentiſh, B. R. 
H. 39 G. 8 T. R. 162.] | ; 

[It being contrary to the fat 7 & 8 Vill. 3. c. 4. for a candidate 
to furnith proviſions to any voter after the teſte of the writ, an inn- 
keeper cannot recover againſt a candidate for proviſions ſo furniſhed 
at his requeſt. Ribbans v. Crickett, C. P. E. 38 G. 3. 1 Beſ. & Pull. 
Rep. 264.] A | 

[Plaintiff was employed to waſh clothes for defendant, who was 
a proſtitute, knowing her to be ſuch, and holden that the uſe to which 
the clothes might be applied, could not bar the plaintiff of an action 
for work and labour. Lloyd v. Jobnſon, C. P. M. 39 G. 3. 1 B/ 
r 1411 | | 

[A. being poſſeſſed of an office in a dock-yard, B. in order to in- 
duce him to procure himſelf to be ſuperannuated, and retire on the 
uſual penſion, agrees, (without the knowledge of the navy-board, to 
whom the appointment belongs,) in caſe B. ſhould ſucceed him, to 
allow him a certain annual ſhare of the profits of the office. B. is 

oy 4 appointed, 


— 


T' 222 
2 a 7 by — * * 
FAY 
* 


ACTION pen the Caſe upon Ani. 205 


appointed, and does not perform his agreement, and A. can maintain 
no action. Parſons. v. Thompſon, C. P. H. 30 G. 3. 1 H. Bl. 322] 
IA. by the intereſt and on the application of B. is · appointed cuſ- 
tomer of a port, having previouſly ſigned an agreement, declaring 
that his name was uſed in the application in truſt for B. that he 
would appoint ſuch deputies as B. would nominate, and would em- 


power B. to receive the profits of the office to his own uſe. On the 


failure of A. to comply with the agreement, no action on it will lie 


_ againſt him. Garforth v. Fearon, C. P. M. 27 G. 3. 1 H. Bl. 327.] 


[A ſale by the owner of the command of a ſhip employed in the 
Eaft India Company's ſervice, without the knowledge of the com- 
pany, is illegal, and no action can be maintained on the contract. 
Blachford v. Preſton, B. R. H. 39 G. 3. 8 T. R. 89. Bn, 

In conſideration that he will not give his teſtimony in ſuch a ſuit, 


1 Leo. 180. 


That he will procure him to be preſented to ſuch a benefice, for it 
is ſimony. R. Fon. 341. Vide ante, (F 4.) | | 

(do, to pay, plaintiff 2. per cent. to procure a purchaſer of defend- 
ant's place in the cuſtoms is bad, and within fat. 5 & 6 Ad. 6. c. 16. 
Staci pole v. Earle, H. 1 G. 3. 2 Will. 133 ] TT | 

That he will diſcharge him from a debt due to his maſter. R, 
a Lev. 161. | 1 | 

But a promiſe to a ſheriff to pay the debt, if he will reſtore the 
goods taken in execution, is good ; for it 1s no more than a ſale of the 
goods. N. 1 Sal. 28. | if of | 

Or, to ſave him harmleſs, if he permits the priſoner to ſtay at his 
houſe until ſuch a day. X. 2 Lev. 17. | | 

And if a promiſe be in conſideration of two things, and one of 
them is unlawful, it is void for the whole, R. 2 Cru. 103. Vide 


ante, (B 13.—F 4.) 


F 8.) Or, not beneficial to the Defendant, nor detrimental to the 
| Plaintiff, b 


[A ſtranger to the conſideration can maintain no action. Crom v. 
Rogers. Tr. 10 G. Str. 592.] x | 

So, if the conſideration be not beneficial for the defendant, nor 
gives any trouble or detriment to the plaintiff; as in conſideration, 
that he is adminiſtrator, and has aſſets; for he would be charged de 


| bonis propriis, without any advantage to himſelf, R. 1 Rol. 24. 


"5: | 
Or, in conſideration of forbearance, when he was not chargeable ; 
as if an executor has not aſſets. R. 2 Mo. 702, 3. | | 
Or, by an heir who has no aſſets, R. 1 Rel. 28. J. 35. 
So, if an heir promiſe, in conſideration of the forbearance of a 
ſuit in Chancery, to which he was not liable. R. Cro. El. 206. 
So, if a woman, upon the ſame conſideration, promiſe payment 
of a debt of her huſband's, tho' ſhe has goods in her hands for they 
oy be paraphernalia, R. 1 Rol. 28. 1. 40. | | 
r, a debt due to a ſurety for her huſband: X. 1 Rl. 25. I. 20. 
Or, a debt due from her ſon during his infancy. 1 Rol. 18. J. 40. 
Or, an executor promiſe upon forbearance of a debt contracted 
by 8 teſtator, when he was an infant. R. Gro, El. 126, 1 Leo. 
8 80, 
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So, if an infant at full age, in conſideration of forbearance, pro- 
miſe payment of money borrowed by him in his infancy. R. 1 Rol. 
18. J. 50. Cont. Cro. El. 127. 1 Leo. 114. but Wray J. there acc. 
Vide ante, (B 1.) | | | 

So, if an infant promiſe, in confideration of forbearance of a ſuit 
againſt him upon a bond. Gro. El. 700. by Fenner, but Clench cont, 

T Rot. 18. J. 50. . | 
llt ſeems now to be clear, that a promiſe made after full age will 
bind him, for it has been lately ſettled, that if the plaintiff reply to a 
plea of infancy, that the defendant, after he attained twenty-one, 
confirmed the promiſe, and the defendant rejoin that he did not, the 
plaintiff need only prove a promiſe, and the defendant muſt ſhew 
that he was under age at the time. 1 Term. Rep. 648.) 

So, if an huſband, after the death of his wife, promiſe a debt due 
by the wife before coverture. R. 2 Cro. 257. R. Tel. 184. 1 Bul. 


44. 

So, if a man in conſideration of forbearance, promiſe payment 
of a debt of an inteſtate, tho' he afterwards takes out adminiſtration z 
for he was not liable at the time of the promiſe. R. Mo. 685. 
[Vide caſe of Rann et al executors of Mary Hughes v. Hughes, B. R. 
Hil. 14 G. 3.] 5 

[Or, promiſe payment to the aſſignee of a debt, if he has not a 
letter of attorney to ſue, or releaſe ; for the property remains in the 
aſſignor. R. 1 Kal. 20. J. 20.] | 

Or, promiſe payment to tht aſſignor after an aſſignment to the 
queen; for the queen may ſue. R. Mo. 701. Cro. El. 653. 1 Rel, 
26. J. 30. | 

Or, - romiſe payment to one, who has a note from a debtor to re- 
ceive the money of the defendant ; unleſs it appear, that the de- 
fendant was indebted to the debtor. R. 1 Vent. 9. 1 Sid. 396. 
Vide 1 Rol. 29. J. 5. | | L-3 

So, if a man promiſe payment to an aſſignee, in conſideration that 
he will accept him for his debtor. R. 1 Sand. 210, 

Or, promiſe payment of a debt due to 4. to whom the plaintiff's 
* was executrix; if it does not appear that his wife is alive. R. 

el. 84. 8 

Or, money which he himſelf owes. R. 1 Vent. 258. 

So, if a feme executrix make an account with A. for debt of her 
3 and a balance being due to A. promiſe payment. R. 

et. 1. iO 

So, if a man promiſe, in conſideration of relinquiſhing an aſſump- 
fit, which was void. R. 1 Kol. 26. J. 10. | 
hy Or, in 8 of a diſcharge, if an arreſt was tortious. N. 
Tel. 25 5 Vs | 
In conſideration, gud quer. multa beneficia intulit to the defendant, 

without ſaying what, K. 1 Sid. 413. | 

So, if he promiſe, in conſideration of a leaſe at will; for he may 
determine it at his pleaſure. R. 1 Rol. 23. I. 37. 

In conſideration of a ſurrender of a leaſe at will; for the 
leſſor might determine it, unleſs there was a doubt, whether it 
was a leaſe at will, or for years. R. 1 Rol. 23. J. 25. 35, R. 
1 Brownl. 6. 9 „ 

So, if a woman promiſe, in conſideration that he will permit her 

| | o 
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to take out adminiſtration to her huſband ; for it belongs to her. R. 
Mo. 685, 1 Leo, 240. . 

So, if a man promiſe, in conſideration, that goods are delivered to 
him to re-deliver them; for the bare cuſtody is more a charge than a 
benefit. R. cont. but judgment reverſed, Tel. 4. R. acc. Tel. 50. 
R. Tel. 128. Cont. 1 Sal. 26. tes | 

If a bankrupt promiſe to pay a debt, due before his bankruptcy, 
after he has obtained his certigcate , an action will lie. Cowp. 290.] 

[If a bankrupt, after having obtained his certificate, promiſe to pay a 
prior debt when he is able, in a general indebitatus aſſumpſit upon the 
promiſe, it is incumbent upon the plaintiff to ſhew the defendant's. 
ability to pay. Besford v. Saunders, C. P. Trin. 32 G. 3. 2 H. Bl, 
116. 6 | | | 1 

If the conſideration be void, the defendant may demur to the de- 
claration. 1 Vent. 9. | i „ 46 


(G) How an A init may be diſcharged. 


F a man make a promiſe, he to whom it was made, before a breach 
may diſcharge it by paro. Per Hought.' 2 Cro. (620.) Treſwaller 
and Keyne, R. Cro. Car. 384. R. 2 Leo. 214. Per Twiſd, 1 Sid. 
177. Adm. 1 Sid. 293. Adm. 2 Mod. 44. 1 Mod. 205, 6. Adm, 
3 Lev. 238. | 8 3 
| So, after part performed, he, to whom the promiſe was made, may 

diſeharge the reſidue by parol. R. Ray. 42. 3 

So, a ſubſequent inconſiſtent promiſe between the ſame parties diſ- 
charges the precedent ; as, if A. promiſe to marry B. within three 
months, and afterwards make a promiſe to her to marry her within 
four months. Agr. in B. R. 1658, between Hite and Chaplin. 
Otherwiſe, if the laſt time had been within the hre months. B. R. 
between Hite and Chaplin. | | 

| Bo, if A. be indebted to B. and afterwards they come to an ac- 
count for all matters between them, this is a diſcharge of the debt. R. 
2 Mod. 44. 1 Mod. 205. Vide in Pleader, (2 G 11.) 

So, if upon a loan a man promiſe the re-delivery of the thing, and 
afterwards a ſtranger, who has the property, by force without his 
conſent takes it out of his poſſeſſion, whereby he cannot re- deliver it; 
this taking is gua/e an eviction, and diſcharges the promiſe. R. Til. 
22. | ; | 
So, if an horſe was lent, which before the re-delivery dies. R. 
1 Fon. 179, Dan. 67. 3 ; 

So, if a man undertake to build an houſe before ſuch a day, 
and afterwards a plague happens, and continues till the day ; he 
ſhall be excuſed by this neceſſity for not doing it at the day, if he 
build it afterwards; for he is not obliged to hazard his life. R. 
1 Rol. 450, 1. 39. e 

But if the thing promiſed become afterwards impoſſible by the act 
of God, that does not excuſe him; for he took upon himſelf to do 
it. R. 1 Rol. 450. l. 20. 25. Jide Condition, (D 1.) | 

After performance, or after breach of a promiſe, a diſcharge by 
him to whom the promiſe was made, is not good without deed or 


yu conſideration, Adm, 1 Sid. 177. 2 Med. 44. R. 2 Med. 
9. want 
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As, if one promiſe 47. to another, if he goes to London, and 
ſearches for a will; and he goes and makes ſearch 15th April, ati 
agreement between him and the defendant 167 April, that he ſhall. 
not make the ſearch, nor have the 4/7, is not ſufficient. R. 2 Cro. 
(620.) Treſwaller and Reyne. $4 | 

If he Tre to deliver an horſe, or give 5 l. upon requeſt, a diſ- 
charge after requeſt is not ſufficient. R. 1 Med. 22. 

So, upon a. promiſe for finiſhing ſuc a buſineſs of the defendant, 
if after labour in it by the plaintiff, and before concluſion, he coun- 


termands him, that does not diſcharge his promiſe, but the plaintiff 


ſhall recover, as if he had not been countermanded before the finiſh- 
ing of the affair. R. 3 Lev. 244 a A | 
So, a diſcharge, or countermand by pare! by him, who made the 
promiſe, before any breach or performance, is not good. R. 2 Cre. 
483. 1 Rol. 32. J. 45. N 8 . 
So, payment of a ſum in ſatisfaction, after a breach; ſhall not be 
a diſcharge, R. 4 Mod. 250. Vide Accord, (B 1.) 


(H) The Proceeding upon an Aſumgſit. 
| (H 1.) Original; | | 
BY the Hat. 19 H. J. 9. like proteſs ſhall be in actions on the 
caſe in B. R. and C. B. as, in treſpaſs and debt. | 
And therefore, in C. B. (and likewiſe in B. R. when the proceed- 
ing there is by original,) the proceſs muſt be attachment, diſtreſs, 
and ſo to outlawry. 


(H 2.) Declaration. 
When a declaration in aſump/it ſhall be delivered. Vide in Pleader, 
(C 2, &c.) | | 
Is what county it ſhall be brought. Vide Action, (N 11, 12.) 
Diſtin& matter ſhall not be joined with it in the ſame declaration, 
Vide Action (G). | 


(H z.) Muſt be certain.) It muſt be certain; and therefore, if it 
does not ſhew the plaintiff, or defendant certainly, it is bad, | 
[If the declaration is, that the defendant-and another fecit a pro- 


miſſory note, it is bad. Neale v. Ovington, M. 2 G. 2. Ld. Raym. 


1544-] | | 
| "Os, that the defendant and another jointly or ſeverally promiſed, 
it is bad; it ought to be, jointly and ſeverally. Bid.) 

If the declaration ſays, guod def. ſolveret, omitting aſumgſit ſuper ſe, 
it is bad. R. 1 Sid. 246. Dan. 74. Semb. 2 Rol. 464. 

[If ſuper ſe aſſumpſit is omitted, it is bad, even after judgment. Let 
v. Welch, H. 1 G. 2. Str. 793. Ld. Raym. 15 16.) 

But, if the declaration ſays, that the defendant aſſumed ſolvert 
without ſaying to whom, it is good; for it ſhall be intended to him 


from whom the conſideration comes. Vide ante, (A 5.) R. Ney, 38: 


Vide 1 Sid. 246. | 
If it ſays, quod cum aſſumpſit, & c. without ſaying directly, quod 
afſumpſit, it will be well. R. Hard. 1. | | 

So, if the declaration ſays, that the defendant aſſumed to pay 


 eidem def. (inſtead of quer.) it is good. R. 1 Rol. 15. J. 20. 
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So, if the name of the defendant- be omitted, ſo that it does not 
appear who aſſumed; for it ſhall be intended, that the defendant af- _ 


ſumed. KX. cont. Cro. Hl. 913. Noy, 50. K. acc. Lut. 238. Vide 
Lut. 235. R. acc. 1 Sal. 26. 5 Mod. 308. 

So, if in the ſecond count the name of the defendant be totally 
omitted; for that is coupled with the firſt, R. Lut. 235. Sal. 663, 
Vide 5 Mod. 306. | | 8 

So, if it be ſaid, that the defendant being indebted for money re- 
ceived to the uſe of the defendant, (for the plainti t,) it is good after 
verdict. R. inter Palmer and Stavely, P. 13 W. 3. B. R. ( Reported 
Sal. 24. 1 Ld. Ray. 669.) | * 

So, if it be ſaid, that the plaintiff aſſumed, (where it ſhould be the 


defendant,) it ſhall be aided after verdict, as a miſtake of the clerk, - 


where the plaintiff and defendant were well named before. Vide 


Amendment, (T 2.) f 
And, by the Hat. 16 & 17 Car. 2. 8. after verdict, no judgment 


ſhall be ſtayed or reverſed for miſtaking of the Chriſtian or ſurname 


of the plaintiff or defendant in any declaration, &c. where the right 
name or ſurname, in the ſame or any preceding record, writ, plaint, 
or roll, is once truly alleged. Vide Amendment, (K 1, 2.) ; 

And therefore, if the plaintiff be named for the defendant, or 
e contra, it ſhall be amended after verdict, R. 1 Sid. 306. Vide 
Lut. 235. | | 

But, if a declaration be, guod cum quidam A. was indebted to the 
plaintiff, the defendant upon forbearance afſumed, c. it will be 
well, tho' no Chriiliaa name of A. be mentioned. Court divided, 
2 Lev. 197. | | 3 | 
S8o, a declaration in ſſumpſit muſt ſhew the certain time and place 
of the promiſe. Vide in Pleader, (C 19, 20.) | 

So, it mult ſhew, that the undertaking was certain. Vide ante, 
(A 3.) | 55 

Vet, if it be aſcertained by an averment, it is ſufficient; as, a 
promiſe to pay quantum mereret, with an averment gizod meruit tantum, 
is good. &. Cro. El. 149. X. 2 Cro. 370. 619. R. Cro. Car. 77, 
Vide ante, (A 4.) | : 
| To pay quantum diſpenderet for officers, with an averment, that he 
expended ſo much for them. R. Ray. 9. Vide in Pleader, (C 61.) 


So, it mult ſhew the certain cauſe of the debt for which the de- 


fendant made the promiſe z and therefore, indeb. af, for money ante 
tunc debit. is not ſufficient, without ſaying, for what cauſe due. R. 
10 Co. 77. a. R. 2 Cro. 207. 213. 642. Hob. 5, R. Noy, 146. R. 
1 Bul, 153. R. after verdict, Cro. Car. 6. 31. R. 1 Sid. 182. R. 
1 Sho. 347. Dan. 69. | 


[But in aſſunpſit on the judgment of a foreign court, it is 


not neceſſary to {tate the cauſe of action on which judgment went. 
Deug. 1.] | 
So, for money tam antea quam pr/tea recep is bad; for that goes to 
þ time after the action commenced. R. 3 Lev. 335. Vide Action (E). 
Or, guas ſelviſſe debuiſſet ſecundum agreamentum inter eas ; for per- 
haps the agreement was by deed, bond, &c. R. 2 Lev. 152. | 
But, for wares ſold, money received to his uſe, Cc. without 
ſaying, for what wares in particular, &&. is ſufficient. R. Hob. 5. R. 
2 Cro. 207. 245. K. 1 Kol. 24. R. Me. 854. R. Ow. 123. 
Vol.. I. | P An 
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An indeb. for guineas lent, without ſaying, how many, is ſufficient, 
Per Holt. Sal. 446. 
And, if it ſay indeb. in 131. 104. for nine guineas, it ſhall be intended 
guineas of 40 J. for there are ſuch. Sal. 446. 
Pig for diet pro diver/ts menſi bus, without ſaying, how many. 3 

1 

* pere fatto. R. 1 Mod. 8. 1 Sid. 425. 

So, if it be indebitatus pro ſalario; pro præmio upon a policy of 
ſuch a ſhip, Cc. it is ſufficient, without ſaying, how much, R. 


2 Lev. 153. 
For goods fold to the wife, for the uſe of the huſband. R. 1 Sid. 


42 
| fin action for meat and drink for a wife living ſeparate from 
her huſband, they muſt be deſcribed as found for the wife, and 
not for the huſband generally. Ramſden v. Ambroſe, MH. 5 G. Str. 
127. | 
32 if the action is founded upon another conſideration, as for- 
bearance, Qc. there is no need of ſhewing the cauſe of the debt. R. 
2 Cro. 397. 548. 593. R. Hob. 18. 216. R. 1 Brownl, 14. 1 Bul. 
152. K. 3 Bul. 207. R. Mo. 853. Dan. 69. | 

90, an indeb. aff. pro decimis, pro labore, pro ſervitio, &c. 1 Sid. 425. 
Dan. 69, 70. 

So, in an igſimul computaſſet for money due by the defendant to 
the plaintiff, it is ſufficient, without ſaying, for what cauſe due. R. 
Hob. 88. 2 Cro. 602. | 

So, it muſt allege the whole promiſe ; for inter alia promiſit is bad. 
R. Al. 5. Mar. 100. 

So, in conſideration, quod afſuraret terras prædict. (reciting quod cum 
uit ſeifity de divenſis terris,) is bad, without ſaying, what lands in par- 
ticular. R. Je. 110. | 

So, a declaration, that the defendant promiſed to pay his coſts, 
without ſaying how much he had expended, is bad. R. Cre. El. 276. 

That the plaintiff had done multa beneſicia for the defendant, with- 
out ſaying, 2%“. K. after verdict. 1 Sid. 413. | 

But, in conſideration, that at the requeſt of the defendant, feciſſet 
diverſa wf/imenta, without ſaying what in particular, is good; for 
the-defendant knew they being made at his requeſt. BR. per three J. 
Cro. Car. 573. R. 2 Sand. 373. 

Or, had found victuals for the defendant, his retinue, and ſervants, 
without ſaying for 20m, or for what time. &. Ray. 8. | 

Or, had found neceſſaries in his ſickneſs, without ſhewing what, 
R. 3 Bul. 31. 1 Rol. 173. 

So, a promiſe to pay tantat denarior. ſummas rationabiliter habere 
meruiſſet, without ſaying, guantas ipſe pro N, is ſufficient. K. 


Sal. 557. | 
Or, quantum habere meruit, for meritus fuit, or meruerit. R. . Sal. 


558. 
So, if the words, in conſideration, are omitted; where the action 
is founded upon a contract, which imports a conſideration. Lut. 
237 j ® 
So, if there are ſeveral counts for the ſame cauſe, without ſaying 
oliz, it will be good after verdict. R. 1 Sal. 213. 


(H 4.) 
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(H 4.) Other requiſiter.] $o, it muſt allege performance of the 


cauſe, or conſideration of the promiſe, Vide in Pleader, (C 51 ) 

Except where there are mutual promiſes. Vide in Pleader, 
(C. 54. _ 3 

Vet where there are mutual promiſes, if one thing is expreſſed to 
de done in conſideration of a thing on the other part, and is to be 
done at a day ſubſequent, performance of the conſideration mult be 
alleged. Vide in Pleader, (C 53.) | | 

Otherwiſe, if it be to be done at a day precedent, Vide in Pleader, 


(C 550) 1 . 
And it is not ſufficient, that the performance be alleged in the 


os 


words of the conſideration to be performed, if it be not alſo accord- 


ing to the intent. Vide in Pleader, (C 58.) | 

And it muſt ſhew an exact performance. Vide in Pleader, (C 59.) 

And ſo certainly, that the court may adjudgs it to be well per- 
formed. Vide in Pleader, (C 60.) 

But if it ſhew a certain and exact performance, it is ſufficient in 
general terms. Vide in Pleader, (C 61.) 

So, the declaration mult aſſign a breach of the promiſe. Vide in 
Pleader, (C 44.) | 5 

And it is ſufficient to be aſſigned in the words of the promiſe, Vide 
in Pleatder, (C 25.) | 

Or, if it varies from the words, if it be purſuant to the ſenſe and 
intent of the words, it is good. Vide in Pleader, (C 46.) 


But, if the breach aſſigned is larger or ſhorter than the promiſe, * 


is bad. Vide in Pleader, (C 47.) 
So, the declaration generally ought to aſſign a requeſt, and notice. 
Vide for this in Pleader, (C 69, c. 73, Sc.) | 
And ought to have a good concluſion. Vide in Pleader, (C 84.) 
But miſcaſting will not hurt it. Yide in Pleader, (C 84.) 

IIn aſſumpſit for a fine aſſeſſed on admiſſion to a copyhold eſtate, 
the plaintiff muſt prove that the ſum laid to have been aſſeſſed does 
not exceed two years improved value of the eſtate ; for he cannot re- 
cover a leſs ſum than that laid in the declaration, it being a preciſe 
duty. Doug. 731, 732.] 

[But the declaration in ſuch action may ſtate generally, that the 


defendant was indebted to the plaintiff, in ſuch a ſum (viz. the 


amount of all the fines due) for reaſonable fines due and payable to 
him. 41d. 727. in the notes. ] | ee 


(H 5.) Pleas in Aſumpfit. 


(H 5.) Nen aſſiumpſit.] To a declaration in an afſumpfit, the ge- 
neral iſſue is, non aſſiumpht. Cl. Af. 751. | 

And, if the defendant plead not guilty, it is bad upon a demurrer. 
R. Cro. El. 470. R. Pal. 393. | 

But it ſhall be aided after verdict by the flat. 32 H. 8. 30. Vide 
Cro, El. 470. _—_— v. Gibbs, M. 9 G. 2. B. R. H. 173. 
Vide in Amendment (G). | 5 

To ſeveral counts in an aſſumpſit upon ſeveral promiſes, the de- 
fendant may plead, non aſſumpſit generally. 1 Sid. 333. R. Cre. 
Car. 219. R. 2 Crs. 544. N | 
So, in an action upon the caſe upon an umgſit of the teſtator, 

h + | 


— 
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if the defendant ſay, nn afſumpſit generally, it ſhall be good, after 
verdict. R. 1 Sid. 292. Vide in Pleader, (2 D 8.) 

But, to an intire undertaking he cannot plead, non afſumpſit to part, 
and payment to the other part. R. Mur. 100. 


(H 6.) Non ofſumpſit infra ſex annos.] By the flat. 21 Fac. 16. 


all actions ef account, and upon the caſe, Sc. other than ſuch ac- 
counts as concern the trade of merchandize between merchant and 
merchant, their factors or ſcrvants, ſhall be commenced within fix 
ears after the cauſe of action, and not after. Fide ante (D). 
Provided, if any judgment be reverſed by error, or arreſted after 
verdict for the plaintiff, er be brought by original, whereon the de- 
fendant is outlawed, and the outlawry reverſed, the plaintiff may 
have a new aCtion ina yezr after ſuch reverſal, or arreſt of judgment, 
and not after. | EE. N 
Provided an infant, feme covert, non compos, a perſon in priſon, or 
beyond ſea, at the time of the cauſe of action accruing, ſhall have 
liberty to bring an action within fix years after being of full age, 
diſcovert, of ſane memory, at large, or returned from beyond the 
ſcas. | 
And therefore, if the cauſe of action aroſe fix years before, the 
defendant may plead, que non afſumpſit infra ſex annos. 2 Sand. 
. | 
[After a defendapt has obtained an order for time to plead, on the 
terms of pleading iſtuably, he cannot plead the ſtatute of limitations, 
becauſe it goes not to the merits z and if he plead ſuch a plea, the 
court will ſet it aſide on motion. Stadbolme v. Hodgſon, B. R. E. 28 
Geo. 3. 2 T. R. 390. Rucker v. Hannay, B. K. H. 29 Ge. 3. 
3 T. K. 124. contra. So that it is now conſidered as a good plea. ] 
[The court will not reſtrain a defendant from pleading this ſtatute 
on ſetting aſide a regular interlocutory judgment. Maddocts v. 
Holmes, C. P. E. 38 Geo. 3. 1 Bof. & Pull. Rep. 228.] 
And the plea does not vary, though ninety-two days by the far. 
1 V. CA. are excluded out of the fix years; for that ſhall come 
from the other ſide. R. 3 Lev. 283. | | 
And this plea admits a cauſe of action before the fix years. 2 Pet. 
151. | Y 
And therefore, the plea will not avail, if he promiſe within ſix 
years, tho' it be without a new conſideration. R. per ten J. H. 
10 W. 3. Semb. 2 Vent. 152. 5. Med. 426. Carth. 471. Sal. 29. 
If plaintiſl, as aſſignee of a bankrupt, declares that defendant 
was indebted to bankrupt, and premiſed to plaintiff, and defendant 
pleads the cauſe of action did not accrue to bankrupt within fix years, 
it is ill. Sinner v. Reb:wv, M. 5 C. 3. 3 Str. 919.] | 
[Io an action brought by an afſignce of an inſolvent debtor, to re- 
cover money owing to him before his inſolvency, in which the 
plaintiff declares, that in conſideration of the money being due to the 
inſolvent, the defendant promiſed to pay it to him as aſhgnee, it 1s 
a bad plea to fay, „that the cauſe of action firſt accrued to the in- 
ſolvent befors the plaintiff became aſſignee, and that ſix years had 
elapſed after the cauſe cf action firſt accrued to the inſolvent, and 
before the ſuing our of the writ of the plaintiff,” Kinder v. Paris, 
C. P. M. 36 Ges. 3. 2 H. EI. 561, . Whether in ſuch caſe 
| ; t::C 
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the defendant might plead, that the money was firſt due to, the in- 
ſolvent more than fix years before the action was brought, und that 
he had made no promiſe to the plaintiff within ſix years? Bid. Qu. 
alſo, Whether in ſuch an action the plaintiff muſt not prove an expreſs 
promiſe ? id.] r= 

[So, it cannot be pleaded after money is paid into court. Mead 
v. Wyndham, H. 1721, Bunb. 100.] 3 

Or, if he acknowledge the debt within ſix years, it is evidence, 
though not concluſive. R. per ten J. H. 10 V. 3. 5 Mod. 426. 
Carth. 471. 

Or, if he ſay, Prove it due, and I will pay you. Per Holt, and 
nine other J. H. 10 W. 3. Carth. 411. Sal. 29. 5 Med. 426. 

Yet, a conditional promiſe within the ſix years is not ſufficient. 
Per Holt, at Hereford, 13 W. 3. | 

Nor, in an action againſt ſeveral, who all plead nor aſſumpfit, is it 
| ſufficient for the plaintiff, that one of them promiſed within the fix 
years. R. per three J. Vent. cont. 2 Vent. 151. 

[The acknowledgment of one of ſeveral makers of a joint and ſe- 
veral promiſſory note, takes it out of the ſtatute as againſt the others, 
and may be given in evidence on a ſeparate action againſt any of the 

others. Whitcomb v. Whiting, B. R. E. 21 Geo. 3. Dougl. 652.] 
[One of two makers of a joint and ſeveral promiflory note having 
become a bankrupt, the payee receives a dividend under the commiſ- 
ſion on account of the note; this will prevent the other maker from 
availing himſelf of the ſtatute, in an action brought againſt him for the 
remainder of the money due on the note, the dividend having been 
received within fix years before the action brought. Fackſon v. Fair- 
bank, C. P. T. 34 Geo. 3. 2 H. Bl. 340.} 5 5 

[Where a bill of exchange is drawn payable at a certain future 
period, for the amount of a ſum of money lent by the payee to the 
drawer at the time of drawing the bill, the payee may recover the 
money in an action of money lent, although fix years had elapſed 
from the time the loan was advanced; the ſtatute beginning to ope- 
rate only from the time the money was to be repaid ; that is, when 
the bill became due. Witter/beim v. Carliſle, C. P. E. 31 Geo. 3. 
2 H. Bl. 63 1.] 1 | 

(nt there be a mutual account of any kind between the plaintiff and 
defendant, for any item of which credit has been given within fix 
years, that is evidence of an acknowledgment of there being ſuch an 
open account between the parties, and of a promiſe to pay the ba- 
lance, ſo as to take it out of the ſtatute, Carling v. Showlding, B. R. 
H. 35 Geo. 3. 6 T. K. 189.] 

The defendant muſt, plead the ſtatute, otherwiſe the plaintiff ſhall 
recover, tho' the declaration allege a promiſe fix years before. 
Vent. 191. R. Cro. Car. 160. K. cont. Gro. Car. 115. Dub. 
Cro. Car. 163. Vide Cro. Car. 294. where the ſtatute was pleaded 
after error brought. N. acc, Cro. Car. 331. 404. R. 1 Lev. 110. 

The defendant uſed in now a umpſit infra ſex annos to recite the ſta- 
rute at large. 2. Mod. Ent. 142. | | | | 
1 now it is not the courſe, nor is it neceſſary. 2 Sand. 118. 
Vet. nen aſſumgſit infra ſex annos ante billam, is not well; for the 
defendant ought to lay, quod cauſa attionis non accrevit infra ſex an not. 
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R. 1 Vent. 191. But the precedents are cant. 2 Sand. 118. 123, 
Lut. 243. 257. 2 Vent. 255. | | 

And therefore, if a promiſe be ten years before, to pay upon re- 
queſt, c. and requeſt be made within the fix years, the ſtatute is 
no good plea; for the cauſe of action was the requeſt. R. Cro. Car, 
139. R. 1 Lev. 48. Ws | 

So, where the conſideration of the afſumpſit is executory, the plea 
mult ſay, cauſa actionis non accrevit, &c. R. Sal. 422. 

So, in an action by an adminiſtrator, if the adminiſtration was 
granted within the fix years, tho' the inteſtate died before the fix 
years. Skin. 555, | 

[If a writ is taken out in time, and plaintiff dies, and his executor 
fuffers four years to elapſe before he proceeds, cauſa actionis non ac- 
crevit infra ſex annos, is a good plea. Wilcecks v. Huggins, T. 5 G. 2. 
Str. 907. | 8 : a2 

[Where this ſtatute is pleaded to an action brought by an executor 
on a promiſe made to his teſtator, the ſix years are computed from 
the time when the cauſe of action aroſe, and not from the time of 
obtaining the probate. Hickman v. Walker, C. P. M. 11 Geo. 2. 
Ville“ Rep. 27.] | | | | 

If defendant plead this ſtatute to an action brought by an executor 
on a promiſe made to his teſtator, and the plaintiff reply a ſubſequent 
promiſe to himſelf, it is a departure in pleading, and therefore bad. 
Bid. | | | | 

[On nan afſumpſit infra, &c, coverture, releaſe, ſet- off, cannot be 
pleaded, but on non afſump/it they may. Barnes, 361.) ' | 

[The ſtatute of limitations may be replied to a plea of ſet-off. 
Remington v. Stevens, T. 21 Geo, 2. Str. 1271. Vide Pleader, 
(2 G 16.)] 


(H 7.) Replication to non aſſumpſit infra ſex annos, ] To non of- 
ſumgſit infra. ſex anno, the plaintiff may by replication ſay, that he 


or ſhe was an infant, covert, &c. when the cauſe of action accrued, 


and ſued within ſix years after full age, &c. Lut. 243. R. 2 Sand. 
120. 2 Sid. 453. 

And, tho? in the proviſo for infants, &c. treſpaſs only is mentioned, 
and not zreſpaſs upon the caſe, yet all actions upon the caſe are within the 
equity of this proviſo. R. 2 Sand. 120, 121. 1 Sid. 453. R. Lut. 
243. K. per three F. 2 Mod. 72. ; 

And, though the fix years elapſe during the nonage, an infant may 
ſue afterwards during his infancy, without waiting till his age. R. 
2 Sand. 120, 121. 

So, the plaintiff may reply, that the defendant was out of the 
realm. R. cont. 1 Sho. 99. R. cont. Sal. 420. R. cont. Carth. 137. 
Adm. acc. by the flat. 4 & 5 Ann. 16. 

[That the plaintiff was beyond ſea, is good in an action on a bill 
of exchange. Kochiſchilt v Leibman, T. 3 Geo. 2. Str. 836.] 

But he cannot reply, that the defendant had privilege of parlia- 


ment. K. 1 Show. 99. Vide Carth. 137. 


So, the plaintiff may ſay by his replication, that he purchaſed an- 
other original, upon which the defendant was outlawed, and after- 
wards the outlawry was avoided, and he ſued within a year. Cro. 


Car. 294. Jon. 312. 
Jon. 3 NE 
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And this, when the outlawry is avoided by plea, or reverſed by 
error. R. per three J. R. Cro. Car. 295. | Ts 
Or, the plaintiff may reply, that heretofore he obtained a judg- 
ment, and that was reverſed, and he now ſues within a year after 
the reverſal, 

Or, that he obtained a verdict. | h 
So, another action commenced by his teſtator, who died. Sal. 425. 
Or, commenced in an inferior court, which was removed by ha- 

beas corpus. R. Sal. 424. 

[A plaint in the ſheriff of London's court, in indebitatus afſimpſit, 
is good, tho' the action in B. R. is on a promiſſory note. Per three 
J. contra Fort, Story v. Atkins, MH. 13 G. Str. 719. Ld. Raym. 
1427. e | | | 

Or, that he had ſued another original, which was returned and 
continued, and that within fix years before that original the defend- 
ant promiſed, Semb. Lut. 260. - Bos ws, Dogs 

Or, that the plaintiff ſued a latitat, which was continued, and was 
to the intent that the plaintiff might declare upon it for the ſame 
cauſe. 2 Mod. Int. 140. 1 Sid. 53, | 

[A latitat, without ſhewing a bill of Middleſex. Holliſter v. Coul- 
fon, P. 9 G. Str. 550. Crokat v. Jones, Str. 734. Ld. Raym. 
1441. Es 

84 writ of privilege continued. Carth. 144. | 

That he ſued a writ for a battery in Londen with intent to declare 
for treſpafs, upon which the defendant was outlawed, and within a 
year after the reverſal, he commenced this action for treſpaſs in 
Middleſex. N. 3 Lev. 245. R. Fon. 312. Vide Cro. Car. 294. 

But the plaintiff cannot reply, another original ſued by his teſtatar 
who died and fo is abated ; for that it is not within the proviſion of 
the fat. 21 Fac. 1. 16. R. Lut. 264. Semb. cont. Sal. 425. 

r, that he ſued a clauſum fregit with intent to declare in the ſame 
action. Dub. Lut. 254. 2 Vent. 255. Semb. Lut. 260. for there. 
it was R. cont. per three J. in C. B. but that was reverſed in B. R. 
and the reverſal affirmed in parliament, tho' principally upon another 
point; yet it was ſaid, that it was hard to be maintained. &. Lut. 
—_ 5 

{ Bankruptcy and aſſignment to plaintiff, and that the cauſe of ac- 
tion aroſe within ſix years before the a{lignment, is not good. Gray 
v. Mendez, T. 9 G. Str. 556.) . 

So, if the plaintiff reply, an original, it is neceſſary that he al- 
lege it to be returned, or the appearances or continuances upon 
it. R. Lut. 260. [Atwood v. Burr, B. K. E. 1 Ann. 7 Mod. 8. 
Brown v. Babbington, B. R. E. 2 Ann. 2 Raym. $83. LKuarver v. 
James, C. P. T. 14 & 15 Geo. 2. Willis, 25 5. 7 Mad. guo. ed. 
348. S. C. Harris v. Moolford, B. K. E. 36 Geo. 3. 6 T. K. 617. 

And he mult ſhew all the continuances at large; for zaliter pro- 
cſſum thereupon, is not ſufficient. R. Sal. 420. | 

do, he mult thew a good original, or bill of Middle/ex; for if it is 
returnable upon the day of the 4%, it is not ſuilicicnt, K. Sal. 421. 

| Stating that the party ſued out a capias, without an original, is 
ſuſſicient. Karver v. James, C. P. 7. 14 C15 Ges. 2. Willes, 
255. 7 Mod. Bog. ed. 348. S. C.] 

Even though tlie capias be returnable on a common return-day, 

| a P 4 | | and 
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and not on a day certain, for ſuch a writ is only voidable, not void. 
Karver v. James, C. P. T. 14& 15 Geo. 2. Willes, 265, 7 Mad. 
800. ed. 348. 8, C. 

Replication of a latitat or clauſum fregit muſt ſet out the proceſs, 
and continue it to the time of the declaration. Crokat v. Jones, M. 
13 G. Str. 734. Ld. Raym. 1441. | 

But replication of an original writ (and an attachment of privi- 
lege is in the nature of original writ) need only ſet out the zee, not 
the return, nor continuances. Finch v. Wilſon, T. 21 G. 2. 1 Will. 
167. ] . | | 
© So, the plaintiff cannot reply, that it was for an account between 
merchants, for this exception goes only to accounts current, not to 
ſtated accounts. R. 3 Sand. 127. Vide ante (D). 

So, the plaintiff may reply generally, quod cauſa actionis accrevit in- 

ra ſex annos. | 

If the defendant plead, that the cauſes of action, nor any of them, 
accrued within fix years, it is a good replication, that the cauſes of 
action, or ſome of them, did accrue. R. Lut. 1607. | 

And, if the plaintiff be intitled by adminiſtration, it 1s ſufficient, 
if the adminiſtration was granted within the fix years. R. Sal. 421. 
Carth. 337. | EET | 

But, a replication to non aſſumpſit infra ſex annos muſt conclude with 
an averment; not to the country. R. 4 Mod. 376. Carth. 337. 
Vide Pleader, (E 32.) | | Fr 

[In order to ſave the ſtatute of limitations, a bill may be filed in 
vacation againſt an attorney. Doug. 313.) 

[So, fraud may, in many cafes, be replied to the ſtatute of limita- 
tions. Doug. 656.] 

(An acknowledgment of the debt after the commencement of the 
action, takes it out of the ſtatute of limitations. 2 Burr. 1099. ] 

{And the leaſt acknowledgment is ſufficient. id.] 

Vide infra, Temps, (G 6.) | ; 


(H 8.) Pleas in diſcharge.) So, to an aſſumpſit, the defendant 
may plead in diſcharge, 1. 'Vender.— 2. Within age.—3. Outlawry, 
or recuſancy in the plaintiff.— 4. Foreign attachment.—5. Compo- 
ſition with creditors.—6. The ſtatutes of uſury.— 7. The ſtatutes of 
gaming. - 8. Accord with ſatisfaction.— 9. Arbitrament.— 10. In- 
mul computaverunt.—11, A bond given tor the debt.— 12. A diſ- 
charge of the promiſe.— 13. A releaſe.— 14. Performance of the 
promiſe. | | 

[Tender is pleadable to quantum meruit. Jobnſon v. Lancaſter, M. 
10 G. Str. 576.] 

As to theſe pleas, Vide in Pleader, (2 G 2, c.) 

But he cannot plead in abatement, that he was his bailiff to render 
an account. R. 1 Sal. 9. She. 71. | | | 
Nor, can he traverſe a conſideration, that is executed. 1. Sho. 78. 

To plead exoneravit generally will not do; for defendant muſt 
ſhew how he was diſcharged. Hillier v. Plympton, P. 7 G. 1. Str. 
422. | | 


* 
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' ACTION upon the Caſe for à Conſpiracy, 
(A) When it lies, 


WRIT of conſpiracy lies, when two or more by malice or 
covin conſpire to indi another falſely, who is acquitted, 
F. N. B. 114. D. 2 Bul. 271. 1 Sang. 2300. | 

If only one perſon labour the indictment, conſpiracy does not lie, 
but an action upon the caſe in nature of conſpiracy. F. N. B. 114. 
D. 116. I. Cro. El. joi. Fon. 94. 2 Cro. 193. TOs Oy 

So, if huſband and wife conſpire, without any other; for they are 
but one perſon. F. N. B. 116. L. | : 

But, for indicting for treſpaſs, or other falſity, conſpiracy lies 
againſt one; for it is properly an action upon the caſe. F. N. B. 
116. A. X. 1 Sand. 230. | | 

And conſpiracy, or an action upon the caſe in nature of confpi- 
racy, lies for a malicious indictment for felony, if the party be ac- 
quitted thereof, R. 1 Rel. 114. J. 30. 5 

[It lies tho? the court has not granted a copy of the indictment. 


Jordan v. Lewis, M. 13 G. 2. Str. 1122. 

Tho' after the. indictment an appeal is brought, and the plaintiff in 
the appeal is nonſuited after the declaration or before; for upon non- 
ſuit in the appeal, he ſhall be arraigned upon the indictment, and 
being acquitted, the action will lie. F. N. B. 114. E. 

So, it lies, if a man bring an appeal maliciouſly for felony, and is 
nonſuited ; tho' there was not any indictment, F. N. B. 114. F. 
Vide 3 Leo. 140. | | 

And, if an appeal be againſt one as principal, and another as ac- 
ceſſory, and the plaintiff is nonſuited, the acceſſory ſhall have the 
action, as well as the principal. F. N. B. 115. A. 

8o, it lies, for a malicious indicting of one as principal, and an- 
other as acceſſory, by the acceſſory, if the principal be acquitted, 
whereby the acceſſory is diſcharged. id. ; 

90, it lies, if the party be acquitted upon the indictment, tho? the 
_ be not determined; for his life was in jeopardy. F. N. B. 
115. H. 5 

And, by the fat. 8 H. 6. 10. if he be indicted or appealed for 
treaſon, felony, or treſpaſs, in a foreign country, and acquitted, he 
ſhall have conſpiracy, and recover treble damages. Bid. | 

So, by the Hat. 18 H. 6. 12. he ſhall have conſpiracy, if he be in- 
dicted, where there is not any ſuch place within the county. Bid. 

80, it lies ſor a malicious indictment for treaſon, Cont. 2 Cre. 
357- 2 Bul. 270. 1 Rol. 113. J. 5. But N acc. 1 Car. 1. 1 Kal. 
113. J. 10. Ero. Car. 15. 2 Bul. 271. Jon. 99. Lat. 79. 

90, it lies, for a malicious indicting for a treſpaſs. F. N. B. 116. 
. * 1 Rel. 112.1. 43. R. 2 Mod. 51. 306. D. Ray. 176. R. 
I Sal. 14. | : . 

Or, for barretry. R. 1 Rel. 112. J. 45. 2 Cro. 32, Semb. Ray. 
180. Dub. Cre. E. 564. a 

e for hunting in a park. F. N. B. 116. C. 
* for not arreſting a felon, who paſſed by the town. F. N. B. 

16. 4. 

Or, for indifting upon the fat. 8 E!. 2. for arreſting in another 
name. R. Ray. 135. . Or, 
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Or, for a reſcous.” Dub. Ray. 135. 180. in marg. 1 Sid. 261. 
Or, for diſcharging a vagrant contrary to law. R. Ray. 180. 
Or, for. any thing that prejudices his reputation. 1 Sal. 14. 
Or, for any thing that endangers his life or liberty. bid. 

So, it lies, for procuring an action to be brought againſt another 
maliciouſly. F. N. B. 116. E. Ray. 176. Vide Action upon the 
Caſe for a Deceipt, (A 4.) 

Or, for forging falſe deeds, giving them in evidence. F. N. B. 
116. D. 

Or, for preſenting to a benefice in the name of another, and cauſ- 
ing the clerk to be inſtituted and inducted. F. N. B. 116. G. 

Or, for cauſing a falſe office to be found for my land. F. N. B. 
716. H. 

So, it lies, for a malicious indicting before a mayor or bailiffs in a 
city, or borough, Sc. who have a power of gaol delivery; for - 
acquittal before them is a diſcharge of the felony. F. N. B. 115. B 
Reg. 134. b. 

So there may be an aCtion upon the caſe for a conſpiracy in an in- 
dictment, tho? he be not acquitted ; but conſpiracy does not lie with- 
out an acquittal. Per Dodr. 2 Rel. 49. | 

So, an action upon the caſe in nature of conſpiracy, lies for a ma- 
licious profecution, tho? ignoramus be found, or he be not indicted. 
R. ſpe, 1 Rol. 114. J. 15. 25. 35. Telu. 46. Lat. 79. 1 Sal. 14. 
R. 2 Cro. 490. 

Or, the indictment be inſylficient. 1 Sal. 14. R. 1 Sal. 15. in 
mar 

Or, tho' he be convicted. Adm. 1 Rol. 112. /. 50. 

So, if he was impriſoned, or received other damage upon it, tho? 
the party proceeded no further. 1 Sal. 14. Med. Ca. 179. 

If a nalle proſequi be entred upon the indictment. Dub. 1 Sal. 21] 
Vide Mod. Ca. 261. | 

So, it lies, quia crimen feloniæ e without cauſe. R. ſepe, 1 Rol. 
114. J. 40. : 

And without other act alleged. R. Sho. 282. 

Tho' he went before a juſtice of peace. R. 2. Cro. 191. 

As, if a man having loſt his ſheep ſees another driving twenty 
ſheep with twelve ſeveral marks, and upon that takes a conſtable and 
arreſts him. R. if the ſheep are not averred to be ſtolen. 1 Rl. 

113.44 

Or, 15 his goods are ſtolen, * he goes to a juſtice of peace, and 
falſely charges B. by expreſs name for the felony, me when he 1s 
bound to the ſeſſions does not proſecute afterwards. R. 3 Leo. 100. 

So, it lies for a maligzous conſpiracy to cauſe a tavern to be reputed 
a bawdy-houſe. R. 2 Mod. Ca. 215. 

(It lies againſt huſband, wife, and ſervants, for giving money ſe- 
verally to an apprentice to ſpoil his maſter's goods in the making, to 
ruin his trade, N 8 only one of the defendants preſent at a time. 

Rex v. Cope, H. 5 G. Str. 144. 

So, it lies, for a malicious preſentment i in the ſpiritual court for 
adultery by a churchwarden. R. 1 Rol. 112. l. 35. 

For a malicious exhibiting articles there, with an intent to defame, 
and a ſpecial damage. Semb. 1 Rel. 112. J. 5. 

For a malicious citation there, upon which he was excommuni- 
cated. R. 1 Vent. 86. Ray. 418. | | For 
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For a malicious citation there by an apparitor. R. Jen. 312. 
1 Rel. 63. Cro. Car. 291. | 2 
Vide poſt. (B). 


(B) When it does not lie. 


DUT, if a man be indicted for felony, and afterwards an appeal is 
ſued againſt him, and he is acquitted by verdict, he ſhall neither 

have conſpiracy, nor an action upon the caſe, becauſe he is not ac- 

quitted upon the indictment. F. N. B. 114. E. | 

So, if an appeal is ſued when there is not any indictment, and the 
defendant is acquitted by verdict, he ſhall not have conſpiracy ; for 
he has a remedy by the fat. W. 2. 12. F. N. B. 114. F. 

So, conſpiracy does not lie, nor an action upon the caſe, againſt a 
judge of aſſiſe, juſtice of peace, or other juſtice by commiſſion upon 
record, who is ſworn, for any thing done in public, as a judge, or 

juſtice. R. 12 Co. 24. Mo. 6. | | 

Tho! he do that which is illegal. Lut. 1561. XR. 2 Med. 219. 

Nor, againſt any of the grand jury, or petit jury, for a thing done, 

when ſworn, tho” the party be acquitted. R. 12 Co. 23. F. N. B. 

115. C. D. K. Bridg. 131. 2 | 

Nor, if the party be convicted. R. 12 Co. 23.  Semb. Ley. 69. 

Nor, againſt any one who comes into court, and diſcovers a felony, 
and gives evidence to the inqueſt, F. N. B. 115. D. 

Yet, if a judge, out of court, ſuborn witneſſes, and maliciouſly 
threaten indictors to find any one guilty, an action upon the caſe lies 
againſt him. R. 12 Co. 24. a. | 

So, if a jury conſpire, after he is diſcharged from the jury, con- 
ſpiracy lies. F. N. B. 115. D. 5 

So, if a juſtice of peace, without any accuſation, ſend his warrant 
againſt a man for felony, whom he knew not to be guilty. X. Cre. 
El. 130. 1 Leo. 187. | 

Or, refuſe to do that, which is miniſterial ; as, to give an oath to i 

the party robbed. 2 Mod. 220. Vide 1 Leo. 323, 4. 

So it does not lie for a legal proſecution. Semb. 1 Rol. 112.0. 25. 
114. J. 10. R. Tel. 105. 116. | CE | 

As, if a man, upon a juſt cauſe of ſuſpicion, cauſes another to be 
bound by a recogniſance to appear, and to be indicted. R. 1 Rel. 
113. J. 35. 40. K. 2 Cro. 130. R. Cro. El. 871. goo, | 5 

Tho' no felony was committed. R. 1 Col. 113. J. 30. 40. | 

Tho' he does not ſhew any cauſe for his ſuſpicion. Cro. Fl. $71, 

So, if a man complain to a juſtice of peace againſt A. for barretry, 
c. upon which proceſs is awarded againſt him to find ſureties for 
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his good behaviour. K. 3 Leo. 123. | 
Or, complain to a juſtice, that A. committed felony, and after- 

wards by the command of the juſtice proſecutes him. &. Mo. 6. 
So, it does not lie, for ſuing in London for a matter out of their 
Juriſdiction ; for it might have been pleaded there. Semb. Cartb. 
96 . | | | 
So, an action upon the caſe does not lie for a malicious proſecu- 
tion, where the judgment of the court is againſt the plaintiff; for by 
indirect means the judgment would be avoided; as after conviction, 
tho” the proſecution was malicious. Per Hale, Hard. 195. 1 

| or 
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Nor after a ſeizure for non-payment of cuſtoms, and condemnation 
upon proclamation. R. Hard. 194. 

Nor, againſt one exhibiting information for intention to land goods 
without paying duty, if the goods are condemned by the ſub-com- 
miſſioners, though the commiſhoners of appeal reverſe. the condem. 
nation, On * from Ireland. Reynolds v. Kennedy, M. 22 G. 2. 

1 Wil. 232. 

So conſpiracy does not lie, (tho an action upon the cafe will,) if 
the defendant be not /egitima modo acquietatus, Fon. 94. 

As, if he be pardoned by act of parliament ; altho' he plead, and 
be acquitted, and will not take advantage of the act; for his life was 
not in jeopardy. F. N. B. 115. G. 

So, the acceſſory ſhall not have ener, if the principal die, or 


be pardoned, F. N. B. 115. F. 
So, conſpiracy does not lie, if the jury find 1 upon the 


indictment. KR. 2 Cre. 8. 


Or, the indictment be diſcharged by nolle proſequi. Sal. 456. Mod. 
Ca. 262. 
Or, upon a miſpriſion of the action recited in an indietment of 
perjury. R. Cro. El. 725. 
V. 2 ante (2) 


(C) The Proceeding i in Contents or in an Action 
upon the Caſe in Nature of Conſpiracy. 


(C 1. ) The Writ. 


JN: an action os a conſpiracy, it is neceſſary that the writ be, con- 

ſpiratione inter eos habita. Reg. 134. 

t, in an action upon the caſe in nature of conſpiracy, theſe 
words are not neceſſary. x 

Yet theſe words may be in an action upon the caſe in nature of con- 
ſpiracy. R. per three F. But Morton Semb. cont. and fo Semb. Sand.; 
for he ſays, that theſe words ſhewed a formed en of conſpiracy. 
I Saund. 229, 230. 

An action for a conſpiracy muſt be againſt two or more; but an 
action upon the caſe in nature of conſpiracy may be againſt one. 
Vide ante (A). 

And therefore, in an action for a conſpiracy, if all are found by 
verdict, not guilty, except one, the plaintiff cannot have judgment; 
for his aQion fails. F. N. B. 115. E. 

[But if there is a ſpecial action upon the caſe for a malicious pro- 
ſecution, againſt two, and one is acquitted and one found guilty, 
plaintiff ſhall have judgment. Subley v. Mott, H. 21. G. 2. 1 Wil. 
210.] 

So, in an indictment or information; for doing a thing per conſþi- 
rationem inter eos habitam. R. 3 Mad. 220. 

Otherwiſe, in an action upon the caſe in nature of conſpiracy, R. 
1 Rol. 111. J. 15. 112. J. 35. R. 1 Sand. 230. 1 Vent. 12. 18. 


2 Ray. 176. 180. 


So, in a writ of conſpiracy, if one plead to the writ, and the other 
to matter in law, and it be found by verdict, againſt him who pleaded 


to the writ, and adjudged for him who pleaded to the matter in law, 
pes 
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yet the plaintiff ſhall have judgment againſt the one who pleaded to 
the writ ; for it may be that they conſpired, though the matter in 


* 


law is adjudged for the other. F. N. B. 115. E. 


(C 2.) The Declaration. 


(C 2.) Muſt be laid in the proper county.) The declaration upon 
conſpiracy ſhall be laid in the county where the conſpiracy was, or 
where the thing contrived to be done was done, F. N. B. 116. Md. 
7 Co. I. ö. Vide Action, (N 11.) N 

But, if the conſpiracy be in one county, and the indictment, 
without their privity, in another, it ſhall only be where the conſpiracy 
was, not where the indictment. F. N. B. 116. M. 7 Co. 1. . 

So, it ſhall not be in the Marſbalſea, or an inferior court, when 
the indictment was tried in B. R. 2 Mod. Ca. 307. 

The declaration may ſuppoſe the couſpiracy in two ſeveral plac 
F. N. B. 116. M. 


(C 3.) Mu ſuppoſe the fa to be 6440 and malicious.) The decla- 
ration muſt ſuppoſe the fact done by the defendants to be falſe and 
malicious; and this in an action upon the caſe, as well as in a writ 
of conſpiracy, | a 

And therefore in an action upon the caſe, if the plaintiff declare, 
that the defendant carried him before a juſtice: of peace, and when 
he was diſcharged by the firſt juſtice, carried him before another 
juſtice, and malitigſe cauſed him to be bound by recogniſance to the 
aſſiſes, and there fals9 et malitigſe conatus fuit to have him indicted of 
- felony, it is not good; for the fal et malitigſe is to endeavour to 
have him indicted, not to the procurement, which was malitigſe, and 
not fals). R. after verdict. 1 Rol. 111, J. 25. 

So, if the declaration ſay, als? et injurigſe procured, . c. it is not 
ſufficient. Semb. 1 Rol. 112. J. 25. 

But that the defendant ex malitid ſud defamare, &c. falisò et invidio/e 
 erimen felonie impaſuit, et malitioſe procured him to be indicted, is ſuf- 
ſicient; for upon the whole declaration, it appears to be malicious. 
R. 1 Rol. 115.1. 15. 5 

Or, that the defendant malitigſe intendens defamare, & c. indictari 
fecit, et falsd depoſuit, R. 1 Leo. 108. 55 


(C 4.) Muft fhew the plaintiff was indicted before a proper juriſdice 
tion, and upon à good indictment.] The declaration muſt ſhew that 
the plaintiff was indicted before juſtices who had authority to take 
the indictment; and therefore, if it allege an indictment for trea- 
fon before A. and B. juſtices of C. B. ad pacem et aud. et terminand. 
ad generalem gaole deliberationem, &c. it is bad; for it does not ſhew 
that A, and B. were jultices for gaol-delivery, but only that ihe in- 
dictment was found before them at a gaol-delivery. R. 2 Cro. 357- 
2 Bul. 1. : | 
And, if it be before juſtices of gaol delivery, it muſt ſhew that 
>a defendant was in gaol; but dude ad barram implies it. R. Cro. 
ar, 553. . : 
And, if it alle; e an indictment for barretry before A. and F. i. 
ices of afſiſe, i is bad, unleſs it ſay, jrtices of oger and terminer. &. 


Gro, {£l, 567. 50, 


4 44, - 


— — — — 
- 


222 ACTION upon the Caſe for a Conſpiracy, 


So, if the declaration do not ſay, before what judge. R. Cro. El. 
24, 5. | | 
: * if the declaration allege the indictment before zuftices oyer 
and terminer, it is ſufficient, though it do not ſhew that they were 
ſuch perſons as might be juſtices of oyer and terminer ; for that ſhalt 

be intended. R. after verdict. 1 Sid. 15. "2 

And, if the commiſſion be erroneous, yet the action lies; for it 
is a great ſlander. Semb. x Rol. 111.1. 45. 1 Sid. 15. 

So, if it do not ſhew the authority of the juſtices, ad generalem 
ſefſicnem, &c. ſupplies it. &. after verdict. Tel. 116. 

So, the declaration muſt ſhew a good indictment, otherwiſe he 
cannot be lawfully acquitted ; and this, in an action upon the caſe, 
which alleges that he was indicted and acquitted, as well as in con- 
ſpiracy. K. 1 Rel. 110. J. 45. D. cont. Tel. 46. 

And, therefore, if there be an indictment for deceipt in the ſale 
of one flocking, omitting, pair; an action for conſpiring ſuch indict- 
ment does not lie. N. 1 Kol. 110. J. 50. | | | 

The action lies, tho* the indictment was bad, and exception 
taken to it by the judge, and the party acquitted, without the ex- 


| amination of a witneſs; and advertiſements concerning it may be 


given in evidence, tho' an information granted on them as a libel. 
Str. 691.) | 

But, it is ſufficient if an indictment be for the goods of a feme- 
gert; for it ſhall be intended her goods when ſole. R. after ver- 


dict. 1 Rel. 111. J. 5. | 


So, if the declaration ſhew a good indictment, and before juſ- 
tices who have authority, if upon oyer by the defendant it appears, 
that the indictment was before other juſtices who have not the 
ſame authority, the declaration is bad: as, if an inditment is al- 
leged before juſtices of afſ;/e, and upon oyer it appears to be before 
N of gaol- delivery; tor they have a dictinct authority. Vide 
Fel. 46. | > 

Otherwiſe, if the indictment be alleged before juſtices ad diverſas 
ſelonias nec non ad pacem, & c. and upon oyer it appears to be before 
juſtices ad pacem only; for they have the ſame authority. Per four J. 
IWWilliams cont, Tel. 46. 2 Cro. 32. 5 

So, a ſmall variation between the indictment produced, and that 


alleged in the declaration, does not prejudice; as, if the name of 


a juror be Lancaſter in the record, and Lancęſter in the declaration. 
X. Al. 91. | 8 p 


(C 5.) And that he was lawfully acquitted.) So, a declaration for a 


\ . conſpiracy in an indictment, mult ſhew, quod fuit legitimo modo ac- 


quietatus. R. 9 Co. 56. 12 Co. 23. | 

And a declaration for a conſpiracy in an appeal, where he was non 
ſuited, muſt ſhew, quod per conſiderationem curiæ quietus receſſit ; for if 
it be, that he was acquitted, it is bad; for it ſhall be intended an ac- 
quittal by the country, Reg. 134. 6. Vide F. N. B. 115. 

And, an action upon the caſe in nature of a conſpiracy for in- 
dicting, mult ſay, that he was acquitted, or ignoramus found. Semb. 
upon demurrer, per Teiſd. 1 Sid. 15. | 

[It muſt be ſhewn how the indictment was determined. Lewis 
v. Farrel, M. 5 G. on demurrer, Str. 114.] | - 6 

6 ut 
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But the omiſſion is aided after verdict, in an action upon the caſe. 

Per Twiſd. 1 Sid. 15. 1 8 ON 
And, Juratores dixerunt quod ignorabant, is tantamount to ignora- 
mus. R. con. 20. | ; ; : 

And, quod fuit acquietatus, without * g. inde acquietatus, is ſuf- 
ficient in conſpiracy, or ation upon the caſe, R. in the one and 
not in the former. 2 Cro. 131.— K. in both. 2 Cro. 230. Tel. 161. 
E. in an action upon the caſe. Cro. Car. 286. 315. 419. 


_ The Plea. . 
Vide Pleader, (2 K.) : 


vide more of Conſpiracy, in Fuftices of Peace, (B 107.) 


ACTION upon the Caſe for a Deceipt. 
(A) When it lies. 
(A 1.) For Deceipt in Play. 


N aQion upon the caſe for a deceipt lies, when a man does 
A any deceipt to the damage of another.. | 
As, if a man play with falſe dice, and thereby win the money of 
another. Y. 1 Rol. 100. J. 40. F. N. B. 95. D. K. Cre. El. go. 
Tho' he do not intice the other to play; for the inticement is 
not the cauſe of the action, but the uſing falſe dice. F. N. B. 
95. D. 


So, if a man practiſe deceipt at cards, and thereby win money. 
X. Mo. 776. . | | 


(A 2.) Forgery, Ec. 


Zo, if a man forge a ſtatute merchant, c. in my name and ſue a 
capias upon it, whereupon I am taken. F. N. B. 96. B. Reg. 112. 6. 
114.6. 115.4, | | 
Or, forge a grant of a preſentation, and make uſe of it in a court 
chriſtian. F. N. B. 96. C. Reg. 112. b. 116, 6. 
Or, forge letters of reſignation of a beneſice. F. N. B. 99. K. 
Vide Reg. 114. 6. | 
| bo, if he obtain money from another by counterfeit letters to his 
ſervant. R. 2 Cro, 223. Ro 
So, if he raze the name of the obligor out of a bond, and inſert 
the name of A. and then ſue him. 1 Kol. 100. J. 15. 
Or, if a parſon raze the name of 4. and inſert B, and publiſh 


"2 12 church as excommunicated. R. 1 Rel. 100. J. 20, Cre. 
, 3 . | | | 


| | (A z.) Perſonating. n 
So, it lies, if a man falſely perſonate another; as, if a man ſue a 
writ in my name without my 2 for which writ a fine ought 


to be paid in Chancery (as the courſe is for every writ of debt. of 
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the value of 40 /. or more, and for every precipe quod reddat, except 
right patent, for land of the annual value of five marks). F. N. B. 
25. E. Reg. 112. 8. My | 
Or, purchaſe a guare impedit in my name, without my privity; and 
then abate it, or be nonſuited. F. N. B. 96. a. Reg. 112. a. 
Or, ſue a capias, &c. in my name againſt A. whereby he is ar- 
reſted. 7 Co. 4. b. | | | 
Tho! the proceſs be erroneous; for the defendant cannot take ad- 
vantage of the error. R. 7 Co. 4.6. 
So, if a man appear in court in the name of another, and confeſs 
the action. F. N. B. 97. a ; 
Or, acknowledging a fine. Reg. 113.6, 
Or, become bail in an action there depending. 
Or, acknowledge a ſtatute in the name of another. F. N. B. 100. a. 
1 Rol. Ab. 100. J. 5. | | 
Or a judgment or recogniſance. 1 Rel. 100. J. 5. 
So, if a man is ſworn upon an inqueſt in the name of another 
who is impanelted. Per two J. Mar. 81. | | 
So, if a man falſely affirms to A. who has money to deliver to B. 
that he is B. R. Mo. 538. | 


(A 4.) Tortious Proceedings in Law. 


So, if a man proceed againſt another at law deceptive ; as, if te- 
nant in ancient demeſne levy a fine in C. B. to make his land frank- 
free, the lord ſhall have deceipt, and ſhall avoid the fine. 2 ,. 
216, 217. in marg. F. N. B. 98. A. 10 Co. 50.a. Vide in Ancient 
Demeſne, (E 2.) Vide Action upon the Caſe for a Conſpiracy (A), 

So, if more lands are inſerted in a fine, than the conuſor intended, 
deceipt lies, and the fine ſhall be avoided. 2 Inf. 216. 

So, upon the far. M. Ch. 9 H. 3. 24. if the tenant purchaſe a 
precipe in capite, by which the lord loſes his court, the lord ſhall have 
deceipt, and recover his damages, but ſhall not avoid the judgment, 
2 Inf. 39. 1 Rel. 101. J. 25. F. N. B. 98. M. | 
So, if a man make uſe of the proceſs of law for delay; as, if A. 
having recovered againſt B. in an aſſiſe, remove the record into 
B. R. or C. B. to have execution of the damages, and B., to defraud 
the execution, ſues a writ to remove the record into Chancery, upon 
a ſurmiſe that he will ſue an attaint, but does not ſue an attaim. 
F. N. B. 96. E. Reg. 113. 

If a man ſue a protection ſor delay; as, a protection quia meraturus, 
when he is within the kingdom. F. N. B. 97. K. 1 Kcl. 100, 
4. 25. 35. | | | 

A protection ui prefecturus, when he does not go, 1 Kol. 100. 
J. 28. Reg. 113. 6. Vide F. N. B. 95. b. in margin. | 

Otherwiſe, if he be ſtayed by ſickneſs. 1 Rel. 100. J. 30. 

So, if he confeſſes a judgment to 4. to deſeat an action brought 
againſt him by B. R. Carth. 4. | 

So, if a man procure a vexatious ſuit; as, if a man ſue a capias 
u on a forged ſtatute, F. N. B. 96. B. + 

If a man procure another to commence an action in any court 
againſt A. to vex him. F. N. B. 98. N. 2 Inft. 444. 1 Sal. 14. 

Or ſue in the name of another upon a recogniſapce ſatisfied- 
F. N. B. 100, B. 

Or, 
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Or, ſue in the name of A. without his privity ; tho! it be for a juſt 
| debt. R. Mar. 48. I Rol. 101. J. 50. ; 25 

Or, procure a ſcire facias to be ſued, and two nichils returned 
againſt him, who was not bail. R. Cys. El. 628, + 

Or, proſecute the bail, when he knew the principal was ſurren- 
dered. &. 2 Cro. 667. | | | 

So, if a man chaſe A.'s cattle into B.'s cloſe, per quod he is ſub- 
jected to an action by B. 1 Rel. 100. J. 52. . 

Or, make uſe of proceſs vexatiouſly ; as, if after a debt levied by 
Feri faciat, knowing it, he ſues another Feri facias for vexation. X. 
1 Rel. 103. J. 5. 34. J. 5. 1 Brownl. 12. K. Hob. 205. 266. 

Otherwiſe, if he knew nothing of the firſt execution. Agr. Hab. 
266. | | | | | 
So, if he takes As goods ſcienter, upon an attachment againſt R. 
R. 1 Sid. 183. 1 Lev. 129. | | 5 | 

Tho' the ſcienter is omitted. I Lev. 129. 15 

So, if a man arreſt another in London, when he knows that he was 
formerly diſcharged upon an arreſt there by habeas corpus for a pri- 
ority of ſuit, 1 Rel. 102. J. io. 

If the bail remove a cauſe in London by habeas corpus into B. R. 
and there put in inſufficient bail, by which the firſt bail in London ' 
* diſcharged, after a procedendo. R. 1 Rol. 102. 1.40, R. Cre. 

l. 14. ä 1 JE | 
| 80, if the bail inform the clerks of B. R. deceptive, that the ſes» 
cond bail is ſufficient z though they do not procure the habeas corpus. 
R. 1 "ol. 102. J. 50 | 1 Rs 

So, if a man ſue yexatiouſly; as, if he ſue in an inferior court, 
and has judgment and execution, when the defendant knew nothing 
of the ſuit. Lut. 67. | | | 

Or, ſue in the ſpiritual court, tilt the defendant be excommu- 
nicated, who knew nothing of the ſuit. R. 1 Sid. 463. 1 Lew 
292. | 

"th ſue there upon the fame of incontinency, when there was na 
ſuch fame. R. Cro. Car. 291. | | 

* mai;ciouſly procure a falſe preſentment there. Dub. 2 Cra. 

11 he ſue in the ſpiritual court where it appears by the libel that 
the court has no juriſdiction. K. 2 Cro. 1 34. CO 

So, if he ſue in an inferior court, knowing that the cauſe of ac» 
tien aroſe out of the juriſdiction. Lut. 1571. 1566, 1567. K. 

_ Chon. 131. Vide poſt. (E 1.) 5 
Otherwiſe, if it be not alleged, that the plaintiff knew it. Lut. 


935: 937: 1566, 1567. | 8 | 
„if he lay his action in a county, where he knows the defendant 
does not inhabit, with intent to outlaw him. R. 1 Rol. 103. 1. 15. 
I he allege damages to 500 J. where he has not cauſe of action for 
more than 40 J. with intent to ouſt the party of bail, R. 3 Lev. 211. 
Kia 1 Sal. 14, 15. R. 1 Sid, 424. 1 Mead. 44 Vide peſt. 

But an attachment does not lie for this, as a contempt to the 
court. R. 2 Med. Ca. 227. | 


90, if a man exhibit falſe W. againſt 


Vox. I, d. upon 


* 
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A. upon which he is bound to his good behaviour. R. 1 Rol. 33s 


J. 30. 
If he ſue for tithes | in the ſpiritual on when he had made a 


compoſition, Hob. 205, 6. Vide poſt. (E 1.) 

So, if a man cauſe another to be arreſted malitigſe without . 
Dub. 3 Lev. 210. Semb. Lut. 68. Per Hob. 267. Per Pemb. 
2 Mod. 52. Semb per C. B. H. 8. Ann. inter Bird and Line, Fre- 
ported Comyns's Reports, 190. 193.) cont. 1 Sal. 14. Vide poſt. (E 1.) 

But it es not lie before the original action is determined. R. in 
C. B. H. 8. Ann. inter Bird and Line, ( reported i in Comyns's Reports, 


190. 193.) D. 1 Sal. 15. 


So, it a man join any one in a ſuit by colluſion as, if a man fue two 


as executors, and one of them is not an executor, and he confeſſes 
the action, the true «xecutor ſhall have deceipt, and recover ſo much 
in damages. F. N. B 98. H. 
So, if a man embezil a writ, deceipt lies againſt bim. F. N. B. 
8. E. 
: Or, procure another to embezil it, if it be embezilled. F. N. B. 
8 E. 
: (As.) For Deceipt in his Truſt. 

So, if a man being entruſted in his profeſſion, deceive him who 
entruſted him; as, if a man retained of counſel, become afterwards 
of counſel with the other party in the ſame cauſe, 1 Rol. 91. J. 34. 
Or, diſcover the evidence, or ſecrets of the cauſe. 

Or, being retained to attend at ſuch a day at Guildhall, _ not 
come; whereby the cauſe js loſt. 1 Rel. gr. J. 36. 
| So, if an attorney act deceptive to the prejudice of his client ; as, 

if by colluſion with the demandant he make default in a real ac- 

tion; whereby the land is loſt, F. N. B. 96. D. 1 Rel. 95. I. 40. 
Reg. 113. 4 

So, if he appear without warrant, and make default by colluſion, 


F. N. B. 96. E. g. 113. 4. 


Or, file a writ of ſeiſin with the ſheriff, when there was no judg- | 


ment; whereby his client is ouſted of his land. 1 Rol. 93. J. 2. 

So, if the ſervant of a merchant put goods upon land before 
the cuſtoms paid; whereby they are forfeited. R. 1 Rol. 105. J. 40. 
2 Cro. 265. 

If a ſhepherd procure ſheep committed to his care to be ſeized as 
eſtrays. R. 1 Rol. 101. J. 10. Al. 3. 


(A 6.) In his Office, 


So, if an officer, being entruſted by the law, act deceptive in "Bis 
office; as, if a ſheriff return the tenant ſummoned, by which he loſes 
the land, when he was not ſummoned: the tenanf ſhall have de- 
ceipt, and be reſtored to the land. F. N. B. gy. C. D. 

And, the tenant ſhall have deceipt after judgment for the de- 
mandant before his entry; otherwiſe, he may delay his entry till the 
viewers and ſumroners are dead: but, whether he was ſummoned 


or not, cannot be tried but-by examination of the viewers, ſummon - 


ers, and pernors. F. N. B. 97. C. 


And, if the demandant makes à feoffment, deceipt lies againſt | 


him, his feoffees and the ſheriff, F. N. B. gy. C. 
And ui the demandant and ſheriff are dead, it lies againſt the 
heir of the demandant, F. N. B. 97. C. 80, 


1 
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So, in an execution upon a recognizance, if the ſheriff return the 
defendant ſummoned, when he was not ſummoned, by which the 
plaintiff has execution; the defendant ſhall have deceipt againſt the 


laintiff, and the ſheriff, and ſhall have reſtitution ; and the ſheriff : 


all be puniſhed for his falſity. F. N B. 97. D. oy 

do, if the plaintiff recover in waſte, where the defendant was not 
ſummoned. F. N. B. 98. B. | | | 
| So, if huſband and wife loſe by default, the land of the wife, de- 


ceipt lies for them; or for the wife after the death of her huſband, 


F. N. B. 98. C. 99. B. 
So, if a plaintiff in a quare impedit recover by default, when the 
_ defendant was not ſummoned; he ſhall have deceipt, and thereypon 
a writ to the biſhop. F. N. B. 98. G. INS 
So, in an annuity, and ſcire facias upon it, if the plaintiff recover 


by default, when the defendant was not ſummoned. F. NM. B. 98. S. 


So, if a vouchee loſe by default, when he was not ſummoned. 
F. N. B. 98. A. | | 


And, if a defendant loſe by default, not being ſummoned, deceipt 


lies; tho' the king was demandant. F. N. B. 99. F. 

80, if the eſcheator return a writ directed to him, without 
taking an inqueſt; though he be an officer of record. F. N. B. 1oc. 
C. D. Reg. 115 6. 9 
_ So, if the under-eſcheator make a return different from the of- 
fice found by the eſcheator. F. N. B. 100. C. 1 Rel. 92. J. 20. 
9 H. 6. 60. | | | 
So, if a ſheriff act wrongfully in the county-court, without the aſ- 
ſent of the ſuitors. 1 Rol. 92. J. 10, 


If bailiffs in ancient demeſne proceed after the record removed. 


I Rol. 92. 2 15. ; 

So, if a ſheriff make a falſe return, 1 Rel. 92. J. 23. 35. 94-1. 10. 
2'Infl. 452. | 

If an officer of a corporation make a falſe return upon a mandamuz. 
11 Co. 99. b. | | | 

So, if a ſheriff return a juror, who has no iſſues ; by which his 
ſucceſſor is charged with the iſſues. 1 Kel. 92. J. 30. 

Or, commit the return of a pannel to another who has not the 
return of writs whereby the pannel. is quaſhed. 1 Rel. 93, /. 5. 

So, if a ſummoner in the Spiritual Court cite any one into the 
1 Court for vexation, without proceſs againſt him. R. 1 Rel. 
9. 430, *: | | | | | 
Or, return any one warned, when he was not; whereby he is ex- 


communicated, R. 1 Ret, 92. J. 45. D. Mar, pl. 169. R. 2 Cra. 


351. R. Mo. 835. 2 Bul. 264, 
Vide for misfeaſance in an officer, Action upon the Caſe * Misfea- 


once, (A 1.)—For neglect in an officer, Action pon the Caſe for Ne- 
bligence, (Az.) | | 1 


(A 7) In his Trade. 

So, if a man, who profeſſes ſkill, deceives him wha confides in 
- as, if a ſmith lame my horſe, 1 Ro, 91, {+ 51+ 1 Sandy 
ta farrier take upon him to * my horſe heing gravelled bp 

1 feet 
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fert, and by his neghgence and imprudence kill him. R. 1 Ka. 91. N 


J. 54. 105. J. 15. 
Or, kit him by bad medicines, 1 Rel. 91. J. 45. . 
80, if a common ſerjeant maim my hand, by his ignorance in the 
cure. Vide 1 Rol. 91. J. 47. 105. J. 17. 8 | 
IA. breaks his leg, it is ſet, the callous formed, he can ſet his 
foot te the ground and walk with crutches; ſends for B. an a 
thecary, to take off the bandage: the apothecary defires C. a fur- 
geon to be ſent for, who puts an unknown ſteel inſtrument on the 
leg. Afterwards C. takes up the leg and nods to B., who puts it 
bn his knee; the leg cracks, the callous is broke: action lies againſt - 
B. and C. jointly, though both eminent in knowledge and good 
character. They were trying experiments; that is, acting raſhly 
and acting raſhly is acting ignorantly. Slater v. Baker, M. 8 G. 3, 
2 Wil. 359. ; 
So, if a taylor have cloth delivered to him to make cloaths, and 
make them inartificially. Semb. 1 Vent. 268, 9. Aft. Ent. 12. 


ide paſt. (F 3.) 


(A8.) In a Sale. 


(A 8.) By falſe affirmation.) So, if a man by a falſe affirmation 
of a thing within his knowledge deceive in the ſale of goods : as, if 
a taverner ſell wine for found and good, which he knows to be cor- 
rupt. 1 Rol. go. J. 30. 2 Rol. 5. 

Or, give any one to eat corrupt meat; or drink. 1 Rol. go. J. 35. 
for it is ordained, that no one ſhall ſell corrupt victuals, if he knows 
it. Kit. 174. a. | ; | 

If a merchant fell cloth, that he knows to be badly fulled. 1 Rel, 
90. J. 38. Kit. 174. a. Dd 
* So, if one fell ſtone for bezoar, when he knows it not to be ſo. 
R. 2 Cro. 469. Vide 2 Cro 4. | 

So, if a man fell goods as his, when they are the goods of a 
ſtranger, without an expreſs warranty. Per two J. cont. 2 Cro. 19). 
K. acc. 1 Rol. 90. J. 45. 50. K. 2 Cro. 474. 855 
So, if the ſeller ſay, that they are the goods of A. which he has 
authority to ſell, when they are the goods of another; tho' it is 
not averred that he knew them to be the goods of a ſtranger. R. 
1680. 1 Rel. 91. J 5. 

So, if he ſell an horſe, affirming him to have been his horſe from 
2 colt, when he was not. R. 1 Rol. 91. J. 10. 5 

If he ſell a ſtone or je wels, affirming them to be good, when they 
are not. Cent. without warranty, but And. acc, 2 Cro. 4. Semb, ace. 
2 Cro. 469. Per Poph. Dy. 75. a. in marg. 9 

So, if he ſell land, affirming the rent to be ſo much, when it is 
not ; for the rent is certain, and lies within his own knowledge. R. 
1 Sid. 146. 1 Lev. 102. R. 1 Sal. 211. | | 
If he ſell land, affirming that he had a good title, when he knew 
he had no title. R. Mo, 126. 

If he ſell tithes, knowing that he had no right to them. R. 

Me. 467. | | 
Anil dal the ſeller has the poffeffion of goods, the bare affirma- 
tion that they are his, is ſufficient to have an action of deceipt, 
they are not. R. 1 Sal. 210. R. 3 Mod. 261, Sho. 68. * 


13 


— 


* 


And in theſe caſes action lies before the goods are taken by the 
owner, R. 2 Cro. 474. | | raps 
And tho' the money is not paid for them, R. 9 H. 7. 21. l. 
[A falſe affirmation, made by the defendant with intent to defraud 
the plaintiff, whereby the plaintiff receives damage, is a ground of an 
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action in the nature of deceipt. Paſley v. Freeman, B. R. H. 29 G. 3. | 


It is not neceſſary in ſuch an action that the defendant ſhould be 
benefited by the deceipt, or that he ſhould collude with the perſon 


who is. Did. 
(A 9.) Or other Falſity. 


37. K. 56] 


So, if a man contract to enfeoff A. of ſuch land; and afterwards | 


enfeoff another. F. N. B. 98. F. 1 Rol. 101. J. 35. 
Or, before feoffment to A. acknowledge a ſtatute, Wc. or make 
other incnmbrance. | | 
So, if a man enfeoff another, upon condition to re-enfeoff him, 
who before acknowledges a ſtatute, &c. 1 Rol. 101. J. 32. | 
So, if a woman give a man blanda verba æguipollentia to a promiſe of 
marriage; whereby ſhe obtains of him preſents and other ſervices, 
R. Cro. El. 79. 


If a man, being married, pretend himſelf ſingle, and inveigle ans 


other to marriage. R. Skin. 119. 
So, if a clothier ſell bad cloths, upon which he put the mark of 
another, who made good cloths. R. 2 Ore. 471. 


(A 10.) For a falſe Affirmation upon other Occaſions. 


So, if a man by a falſe affirmance of a thing within his knowledge, 
procure a fact to be done, which otherwiſe would not be done: as, 
if A. ſend his ſervant to buy an horſe, who buys it and pays for it, 
and the ſeller affirms to A. that he was not paid, whereby A. pays 
him. X. 1 Rol. 106. J. 20. | 3 
If a man affirm himſelf of full age, when he is an infant; and 
thereby procure money to be lent to him upon mortgage. 1 Sid. 


183. | | 

it a man affirm, that a defendant arreſted at his ſuit, owes him 
Sooo J. when he does not; whereby he lies in priſon for want of bail. 
R. 1 Sid. 424. Per Twiſd. 1 Sid, 463. | | 


(A 11.) For a falſe Warranty. 


So, deceipt lies, when upon a ſale a man warrants that which af- 
terwards appears to be falſe : as, if he warrant the cloth ſold to be of 
ſuch a length. F. N. B. 98. K. R. 11 Ed. 4. 6. 8 | 

If he warrant an horſe to be ſound. 1 Rol. go. J. 20. 97. J. 15. 

Or, a ton of wine, 1 Rel. 96. J. 15, 

Lo wool to be merchandizable, when it is full of moths, 1 Rel. 

J. 40. i 

80, if a common carrier of cattle over the Humber warrant the car - 

nage of an horſe ſafely; and he periſhes by the boats being over- 

loaded with other horſes. 1 Rol. 96. J. 47. TOY. 

if a man watrant a bale to be only of 860 Ib. weight, which is of 

; 20006b, weight; whereby the cartier loſes his horſes by the exceſs of 
weight. R. 1 Rol, 97. . 5. FR 2 
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If he warrant rent to be ſo much, when i it is not. R. 1 Sid. 146. 


Or, land to be of ſuch a value, when it is not. Yelv. 20, 5 
8 3 the action lies, though the warranty be by paral. F. N. B. 
98 


And ſaying, that the goods are his, is ſufficient, where the ſeller 
has the poſſeſſion. R. 1 Sal. 210. 

But, where the ſeller has not the poſſeſſion, there muſt be an ex- 
preſs warranty, that he has the property of the goods. Bid. 

So, a warranty of land muſt be expreſs, whether the {eller be i in 
poſſeſſion or not. Bid. 

Though the warranty extend to a future time. F. N. B. 

As, if a man warrant that a ſhip ſhall return ſafe. R. 1 Rel. 97. 
1 27. 

That A. ſhall live for a year; tho! it is uncertain, and not in his | 
power. K. 1 Rol 97. l. 30. 

That ſheep are ſound and will continue fo for a year. Per two 7 
1 Rol. 97. J. 25. 

Though the ilineſs was ſecret and not known to the ſeller. Semb. 
Dy. 75, a. in marg. 

So, if the malady by poſſibility was not viſible ; as, if a man war- 
rant an horſe to be ſound, (wind and limb,) and he had but one eye; for 
that perhaps was not diſcerned, and it ſhall be intended that it was 
not, when the jury find quad warrantizavit. N. 1 Sal. 211. 

But, the words of a warranty ſhall have a reaſonable conſtruction; 
as, if a man take ſheep to depaſture, and warrant that he will keep 
them ſound in his land; that ſhall be intended, that his paſture 
ſhall not infect them; but an action does not be. if they were un- 
ſound at the time of the warranty. R. 1 Rol. 97. J. 35. 

The warranty muſt be made upon the bargain, and at the time of 
the bargain; otherwiſe, it is not good, without deed. F. N. B. 98. K. 
R. 2 Cro. 630. Vide paſt. (F 3.) 

And therefore, if a man affirm himſelf owner, and ſell ſeven days 
— 8 z deceipt does not lie upon this affirmance. Semb. 2 Cro. 
I 

685 if A. offers a fend to ſale to B. with warranty that the hilt is 
ſilver, refuſes the money offered, and goes away, then returns and 
ſells it to B. ſor leſs money without warranty, the firſt warranty wilt 
not extend to this ſale. Anon. H. 7 G. Str. 414.] 

If he ſell poods to be delivered afterwards, and at the time of the 
delivery warrant them to be good, the warranty is void. Dy. 7G. as 

So, it muſt be made by him who ſells ; and therefore, if a ſervant 
or apprentice, upon a ſale of goods for his maſter, warrant them, it 
will be a void warranty; for it is the ſale of the maſter. 2 Rok 
270, 6 

Yet, if a man warrant an horſe to be ſound before ſale, upon which 
the other buys him; an action lies; for the warranty was the cauſe 
of the buying. Adm. 1 Rol. 96. J. 5. 

Or, before the money paid ; for that completes the bargain. R. 
1 Sal. 211. 

So, a warranty to do a thing in ſuturo does not bind without deed 
for it ſounds in covenant; as, if a man warrant, that he will pur- 
chaſe ſuch-a manor z an action dces not lie, if he do not, 1 Ro. 96. 


J. * 
7. or, 
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* Or, if a counſel warrant, that he will gain ſuch a cauſe, and do 


mot. 1 Kol. 96. J. 32. * 


* 


Or, if a man warrant that ſuch ſeed will grow. 11 Ed. 4. 6. 
That an horſe will carry him ten miles in two hours. Kit. 174. l. 
11 Ed. 4. 6. | | 4 3 
So, a warranty does not bind, when it is apparently falſe in the 
view, or knowledge of the vendee: as, if a man warrant a horſe ap- 
parently blind to be ſound, and the vendee ſees him. Kit. 174, 4. 
2 Rol. 5. | 
Or, . cloth to be murry, when it is blue, and the vendee ſees 
it, Kit. 174. 6. 11 Ed. 4. 6.6. a 
But, if a man ſell an horſe, that has a falſe or counterfeit eye, an ac- 
tion lies. 2 Rol. 5. [Vide ſupra, Action on the Caſe upon Aſſumpſit 
an)} 3 
a [ Wikre a horſe has been ſold warranted ſound, which, it can be 
clearly proved, was unſound at the time of ſale, the ſeller is liable to 


an action on the warranty, without either the horſe being returned, or 


netice given of the unſoundneſs. Fielder v. dtarkin, C. P. T. 28 G. 3. 
1 H. Bl. 17.] 5 Trip 
[Though on the ſale of a horſe there be an expre/s warranty by the 
ſeller, that the horſe is ſound, free from vice, &c. yet if it be accom- 
panied with an undertaking on the part of the ſeller to take the horſe 
again, and pay back the purchaſe money, if on trial he ſhould be 
found to have any of the defects mentioned in the warranty, the 
buyer muſt return the horſe as ſoon as he diſcovers any of thoſe de- 
fects, in order to maintain an action on the warranty, unleſs he hag 


been induced to prolong the trial by any ſubſequent miſreprgſentation 


of the ſeller. Adam v. Richards, C. P. M. 36 G. 3. 2 H. Bl. 573.] 
In ſuch caſe the term trial means a reaſonable trial, Thid.} 


(B) Againſt whom it lies. 
Drerirr ſhall be brought againſt all the parties to the deceipt. 


As, if a ſheriff return the tenant ſummoned, when he w 
not ſummoned ; whereby the demandant recovers by default ; it 
1 brought againſt the demandant and the ſheriff. F. N. B. 
e. | | | p 

And if the demmdant afterwards enfeoff A., it ſhall be brought 
againſt the demandant, feoffee, and ſheriff. Bid. | 
And if the demandant die, it ſhall be brought againſt his heir, 

F. N. B. 97. C. | 8 
So, if one of the coroners fees the party, and they all return non eff 
inuentus; an action upon the caſe lies againſt them all for a falſe re- 


turn. Semb, 2 Mod. 23. 


- *# Rol, 95. 1. 15. 


So, if one of the coroners permit an eſcape. Dub. if the other 


knows nothing of it, nor joins in the return. 3 Lev. 399. 


So, if an attorney file an habere facies poſſelſonem with the ſheriff, 
when there is no record of it; it ſhall be brought againſt the attor- 
ney and the ſheriff, F. N. B. 98. O0. Shs 

If a man a only as ſervant, the action ſhall be brought againſt his 
maſter : as, if the ant of a taverner ſell corrupted wine; tho' his 
maſter do not command him to ſell it to ſuch particular perſon. 


Q 4 | Tho? 
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Tho the ſervant knew it to be corrupted; for he did it only as a 


ſervant. 1 Rel. 95. J. 20. 
So, where a ſervant in any caſe ſells by the command and eovm of 


his maſter; for it is the ſale of the maſter. 1 Rol. 95. J. 10. 

If a ſervant of a goldſmith, by order of his maſter, ſell plate, or 

els for good, which are falſe. K. 2 Cro. 471. 2 Rel. 5. 26. 

So, in all caſes, where a ſervant acts in execution of an authority 
given by his maſter, the maſter ſhall be charged by his act. K. 1 Sal, 
282 2 Gal. 440. 
I a factor ſell one ſort of goods for another, the merchant ſhall be 
charged. R. 1 Sal. 289. 

So, if a bailiff permit an eſcape, an action lies againſt the ſheriff, 
1 Kol. gg. L 30. 1 Sal. 18. 

| So, if an under ſheriff make a mandavi ballivo to one, who has no 
return; whereby the pannel is quaſhed. 1 Kel. 94. J. 25. 
Or, if the ſheriff take upon him to return the anſwer of an old 
» bailiff of a franchiſe after his removal, which is. falſe. R. 1 Rel. gg. 
1 35. 
Bee, if a ſervant is guilty of a cle without the covin of his 
maſter, an action lies againſt the ſervant; for it is a perſonal wrong, 
and falſity : as, if a ſervant, who is my merchant, ſell falſe mer- 
chandize in a fair of his own head; for the maſter does not command 
him to ſell » any one in particular, 9 H. 6. 53.6. R. Bridg. 127. 
T Rol. y. | 

[It lies againſt the maſter for a fraud of the ſervant in his trade, 
tho' the maſter was ignorant of it. Grammar v. Nixon, M. 11 G. 


Str. 653• 
If. an under-ſheriff imbezil a writ, an action lies againſt him. 


Semb. 1 Rol. 94. J. 20. 

Or, upon a writ delivered to him to make a ſummons, and do not 
return the writ; for perhaps the ſheriff had not notice of it. R. 
1 Rel. g. I. 35. I Leo. 146. Cro. El. 175. 

If an under bailiff upon a warrant levy the debt, and afterwards 
concrals the writ. R. 1 Rel. 94. J. 45. 

If an under-ſheriff ſuffer an eſcape, the party may charge bim, if . 
he will. R. 1 Leo. 146. 

If the under-ſteward of an ge court proceed after an habeas 
corpus delivered. R. 3 Leo. 9g 

If the ſervant of a poſt-maſter ſteal goods delivered to him to be 


carried by the poſt. Sz/. 441. 

If a ſervant act contrary to the direQiieg of his maſter, and liis 
maſter diſagree to it. R. Sal. 442. | 

So, if a ſervant make an expreſs warranty : as, if a ſervant leaſe 
land for his maſter, reſerving the rent to his maſter, and to invite 
the leſſee to take the leaſe, promiſe that he ſhall enjoy it without in- 
cumbrance; if the land be incumbred, an action may be againſt the 
ſervant, R 1 Fol. gs. J. 30. 

Sb, if a gaoler permit a voluntary eſcape, an action lies again 
him; tho? not for a negligent eſcape, Sal. 18. 
If a ſervant, directed by a goldſmith, his maſter, to, ſell a falſe 
jewel to the king of Barbary, procure A., without the privity of his 
maſter, to ſell it, who was afterwards impriſoned till he refunded the 
money paid, A. ſhall not have an action againſt the maſter, E. 


2 Rel. 5. 26, 2 Cro. 468. 


s «2685. 
* 

> TOE 
1.5 A 
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(C) By whom it lies. " 

FF a man loſe by default in a precipe quod reddat, his heir after his 

death may have deceipt. F. N. B. 98. 2, 1 8 

So, if there be execution by default upon a recognizance, and the 
defendant die, his executors ſhall have deceipt, and ſhall be reſtored. 
F. N. B. 98. R. | IP 

If tenant for term of life, or in fee in ancient deme/ne, levy a fine 
at common law, the lord being only tenant for life ſhall have deceipt 
to annul the fine. F. N. B. 99 E. 3 

And, after his death, he in the reverſion. Bid. 

But, he in the reverſion ſhall not have deceipt, if the tenant for life 
loſe by default. Jbid. 83 
| $0, if a man apply bad medicines, to the maiming of a ſervant, the 
maſter ſhall have an action; for he has a prejudice by the loſs of his 
ſervice. R. 1 Rol. g8. J. 15. . the 15 

So, if a ſervant be cozened of his maſter's money, the maſter ſhall 
have the action. R. 1 Rol. 98. 4. 12. ö | l 


ö (D) At what Time it lies. 


FF there be judgment againſt the tenant by default, who was not 
ſummoned, deceipt lies before the entry of the demandant ; other- 
wiſe, he may delay his entry, until the ſummoners and viewers are 
dead. F. N. B. 97. C. : 

So, if A. ſell goods as his, when they are not, deceipt lies before 
the owner ſeizes the goods; for if he wait till an interruption by the 
owner, the party may be dead. R. 1 Rol. 98. D. e 

If a man make a ſale with warranty, an action lies before the mo- 
ney paid; for the defendant may have debt for his money. Kt. 174. . 
Vide 1 Sal. 211. I 2h 

Vide ante, (A 4.) 


(E) When Deceipt does not lie. 
(E 1.) For a judicial Act. 


Bur deceipt does not lie againſt him, who acts judicially; altho? | 


he prejudices another: as, if a judge of record give a falſe judg- 
ment. 1 Rel. 92. J. 7. Vide ante, (A 4.) OE | 

If the ſheriff, with the aſſent of the ſuitors, quaſh an eſſoin erro- 
ncouſly. 1 Rel. 92. J. 10. | : 

If a ſheriff has a court by preſcription, and executes proceſs, an 
way does not lie for any thing that he does there. R. 1 Rol. 29. 
J. 25. 18 | 
Nor againſt him, who ſues in a proper court without cauſe ; as, 
if one ſue in the ſpiritual court for tithes, after payment. R. Cre. 
i ap — Hob. 205, 6. Vide nA 4.) * 

or, for tithes of groſs trees. R. 2 Cro. 134. 205. in Marge 
Fer Hale, Hard. "6. 18 


If he ſue in an inferior court, without auy cauſe of action, within 


the juriſdiction. Lut. 1570. Semb. Sho. 254. 4 Mad. 13. 
antr, (A 4+) | 57 A 4 l . 29 
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(E 2.) For a Prejudice without a Truſt. 


Nor, againſt him, who is not ſpecially intruſted, nor profeſſes ſkill ; 
tho' he does a prejudice : as, if 4 man not retained, diſcover the er | 


dence ſhewn to him. 1 Rol. 91. J. 40. 

Or, afterwards become of coutiſel with the other party. Bid. 

If a man not profeſſing the cure, kill an horſe by _ medicine, 
1 Kol. 91. 1.4 


45. . 
Or, main the hand of another by 1 ignorance in the eure. I Rol. gr. 


J. 47. 
(E 3.) For an e Endeavour in his Truſt, c. 


Nor againſt a man intruſted, if he does his endeavour ; tho' he do 
not ſucceed: as, an action does not lie againſt the counſel retained in 
ſuch 7 cauſe, if he does his duty, tho he do not Prevail. 1 Rel, 
91. J. 30. 

Nor, againſt a * who uſes his diligence 3 tho' he do not 
cure. 1 Kol, 105. . 20. 


Nor, does it lie againſt a man entruſted, for the negle& of 


thing, which he was not bound to do: as, if an attorney make de- 
fault at N/ Prius; for he was not bound to go to N/ Prius. 1 Kol, 
95. 1. 4 

So, 1 conuſance be demanded by a franchiſe, and he make default 
there; for tho' he remains attorney, he is not bound to 80 thither. 
1 Rel. 95. J. 45. 


(E 4.) For a Falſity, without Warranty. 


Nor, does it lie againſt him, who ſells without warranty, if the 
thing ſold had a viſible malady, which the vendee had an opportunity 
of diſcovering ; as, if a man ſell a horſe, that he knew to be lame, 
or that had ſplint, ſpavin, Sc. which the vendee might perceive by 
inſpection, Kit. 174. 

So, if a man ſell corrupted wine, if the vendee or his ſervant taſte 
and approve of it. Kit. 174. 

If he ſell land, to which he had not a good title; when he does not 
offer it to ſale, but the other proffers himſelf to be a purchaſer. Per 
Gawdy, Mo. 126, 

So, if the malady be internal, and not viſible to the yendee ; as, if 
a man ſell a horſe ſick in his body. Cont. 20 H. 635. Semb. acc. 
1 Rol. 90. J. 41. 

Nor, does it lie, tho' the vendor affirm falſely of the value; as, if 
he affirm, that land, or jewels, are of ſo much ralue, when they are 
not. R. 1 Sid. 146. 1 Lev. 102. R. Tel. 20. 

So, if he affirm falſely of his right, when another has the pof- 
ſeſſion : as, if a parſon ſay, that he is incumbent, and has a right to 
ſell the tithes, and upon that ſells them; when he was not incum- 
bent. R. per two F. 2 Cro. 


\- 


197- 
So, if — affirm, that he was offered ſo much by 4. for the thing | 


fold ; when he was not. R. 1 Rol. 101. J. 40. 1 Sid. 146. 
| So, if he knew not the defect at the time of the fale, an action 
does not lie. So, if the vendor affirm, and ſell an horſe for his own 
goods, if he did not know the contrary, R. Al. i. 
If he affirm a ſtone fold by him to be bezoar, when it was not ; he 
| | perhaps 
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perhaps he did not know it. R. cont. in B. R. but the judgment was 
reverſed. 2 Cro. 4. 2 Rol. 5. 4 5 


(E 5.) When there is another Remedy, 


Nor, does it lie for a falſity, when the party may avoid it by plea 3 
us, if a man counterfeit my name to a bond; for I may plead, non eff 
faftum. 1 Rol. 100. J. 10. $8 * 
If a man ſue for tithes in the ſpiritual court, and when the defend- 
ant had two witneſſes to prove payment, diſcontinues, and aſter the 
death of one of the witneſſes, ſues again. R. 1 Rol. 102. J. 2. Cre. 
El. 8 56. for the defendant may have a prohibjtion, 120 
So, if a man after the payment of a debt, and a releaſe given, be 
taken in execution again; for he may have an audita querela. R. 
1 Rol. 102. J. 15. | 8 34 ' 
So, if a man be taken up by erroneous proceſs; for he may be 
aided by writ of error. R. 1 Rol. 102. J. 25. 9 
Otherwiſe, when he cannot take advantage by writ of error. R. 


7 Co. 4.6. | at 
So, if a bailiff make a falſe affidavit upon an arreſt ; whereby A. is 


committed to priſon. R. 1 Rl. 33. J. 35. for he may be indifted 
for perjury. | | | 

So, if an executor, pending an action againſt him, make a frau- 
dulent ſale of his goods; for it will be a devaſiavit. Dub. 2 Rol. 


292, 3. ” 


F) The Proceeding in an, Action for a Deceipt. 
(r 1,) The Original, D 


AN action for a deceipt ſhall be ſued by original out of the Chane 
cery. F. N. B. 99. G. | 

And the writ is without vi et armis z as, in the other actions upon 
the caſe. F. N. B. 92. E. . E. Ha > | 
And, if the deceipt be to the court, the writ ſhall be ad reſpendens 
dum tam regi quam parti, F. N. B. 95. E. Reg. 112. a, 113. 6. 
116. a. : | 8 
And the proceſs in a writ of deceipt is attachment, and diſtreſs. 

F. N. B. 100. D. N Ie | 

But, ſcmetimes the party may ſue by original, or by a writ judicial 
out of the court, where the deceipt was committed, at his election: 
as, if the tenant loſe by default, not being ſummoned, he ſhall ſue 
by 383 or by writ out of C. B. at his pleaſure- F. N. B. 
99. 6. Hh NY Bs 
So, in a ſcire faczas upon a recognizance, if the plaintiff has exe- 

cution by the default of the defendant, who was not ſummoned, the 
'defendint ſhall ſue by original, or by writ out of B. R. or C. B. 

F. N. B. 99. H. | | mee”. 
And ſometimes a writ of deceipt ſhall' be in nature of an audita 

guerela, F. N. B. 99. J. LOT 

As, if the demandant and his attorney file a warrant of attorney 
for the defendant, who was cflvined ; whereby the eſſoin is quaſhed, 
and the tenant loſes by default. F. N. B. 99. I. Reg. 114. a. 
D 7 it a man ackgowledge a ſtatute in the name cf another, Reg, 
| » Eo Or, 
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Or, ſue a pracipe in capite upon a falſe ſuggeſtion. Reg. 114. 
115. | Fen 


FF 2.) The Declaration. 


(F 2.) Muft be laid in the proper county.} Deceipt ſhall brought in 


the county where thc deceipt is ſuppoſed to be done. F. N. B. 98. L., 
Vide Action, (Ny) 
And, the venue ſhall not be changed. Vide Action, (N 13.) 


(F 3.) With a ſcienter, &c.)J The declaration regularly ought to 


charge, that the defendant was /ciens of the matter, by which he de- 


ceived. | | 
And that he did it ald et fraudulenter. 
It ought regularly to ſhew, in what the deceipt conſiſted : as, if 


it be for requiring extravagant bail, it ought to ſhew how mych the 


debt was, what proceſs was ſued, and what bail demanded. R. 
x Sal. 15 


But it may be ſupplied by matter tantamount : and therefore, if the 


plaintiff declare, that the defendant improvide et incautè aſque conſide- 


ratione loci drove his horſes upon the plaintiff, it is well: tho' he 
do not allege, that he knew the horſes to be unruly. R. 2 Lev. 172, 
So, if he allege, that the defendant did it falsò et fraudulenter, that 
imports, that he was /ciens after verdict. Dan. 178. 
So, ſcienter ſupplies the omiſſion of falso et fraudulenter, aſter ver- 
dict. R. 1 Sid. 146. | 
And, if he allege, that the defendant was /ciens of the defeCt, there 


is no neceſſity for a more expreſs averment, that there was ſuch a 
defect. R. Mo. 467. Dan. 178. | 


So, if /cienter, and falsò et fraudulenter are omitted, it is good after. 


verdict. R. 3 Mod. 261. | 

If the plaintiff declare upon a warranty, he muſt ſay, warranti- 
zundo vendidit ; whereby it may appear to the court, that the war- 
ranty was at the time of the ſale, Per two J. 2 Cro. 630. Vide 
ante, (A 11.) | | 

If he declare of a deceit by one, who profeſſed ſkill, as of a taylor 
for inartificially making his cloaths, he muſt ſhew, that he delivered 


materials to him for the making of them. R. 1 Vent. 269. 


So, he muſt ſhew the particular defects. R. 1 Jem. 269. 


(F 4.) The Plea. 


To an action for deceipt the defendant ſhall plead generally Ne 
Guilty. Pal. 393. | | | 
Vide in Pleader, (2 H.) 


Vide more of Deceipt, in Covin.— Fraud. — Juſtices of Peace, (B 30, 


Sc.) Ter, (L 6, Sc.) Parliament, (L 38.) 


n 


Ex 1 
ACTION upon the Cafe for Defamation, 

(A) When an Action for Defamation lies. 
A action upon the caſe lies for defamation, if a man deſame an- 


| other by ſlanderous words. | 8 22 
Gr, if by any means he publiſn flander of another; as, if a mini- 
ſter in his pulpit pronounce a man to be excommunicated, when he 
was not. 1 Rel. 37. J. 5. [6 1 
If a man by letter write flander of another, to a third perſon, 
1 And. 119. | 03 Pt Gs 
[A letter written to a third perſon, calling plaintiff « a villain," 
held actionable without proof of ſpecial damage. Bell v. Stone, C. P. 
M. 29 G 3. 1 B/ & Pull. 33 1.] EY | 
CA * 5 5 and padlicbed, throwing contumely on the 
party, are ackionable. id.) 
If he inſert ſlander of him in an affidavit, foreign to the matter of 


the affidavit. Dub. 3 Med. 18. 
(B) Ape Magnatum. 


6 1.) For whom it lies. 


BY the fat 2 R. 2, 5. confirmed by the ſtat 12 R. 2. 11. none ſhall 
deviſe or ſpeak falſe news, hes, or other ſuch falſe things of the 
prelates, dukes, earls, barons, and other nobles, and great men of the 
realm, and of the chancellor. treaſurer, clerk of the privy ſeal, ſtew- 
ard of the king's houſe, juſtices of the one bench or the other, and 
other out officers of the realm; amd he that doeth ſhall incur the 
pain of fat. V. i. Vide Libel, (C 5.) | 

Any great man, or officer of the realm, ſhall have an action fam 
pro rege quam pro gane upon the Hat. 2 R. 2 5. if words are ſpoken 
to the ſlander of him. 4 Co. 13. a. Cromwell. R. 2 Mod 152. 159. 

1 Rel. 78. Vide Vid. Ent 72. 4 Vide Action upon Statute, (E 2.) 

90, a viſcount may have it; tho' this dignity was created ſince the 
ſtatute. R. Cro. Car. 135. Ley. 82. Pal. 565. 

So, a baron of the Exchequer ; tho' the ſtatute mentions only juflices 
of the one bench or the other. Per Crew, Pal. 565. Semb. 12 Co. 
134. | \ 

But an action upon the fat, 2 R. 2. 5. does not lie for words to the 
flander of the king; but they ſhall be puniſhed by the fat. V. 1. 34. 
2 Inft. 228. 12 Co. 133, 134. 

So, it does not lie for a peer; if he was not ſo at the time of the 
ſpeaking. Pal. 566. | 


(B 2.) For what Words, | 


Scandalum magnatum lies, if a man ſpeak againſt them any words 
which are actionable when ſpoken againſt a common perſon, 

So, tho" the words are not ſo certain, as to maintain an action 
againſt a common perſon ; yet if they ſound in flander, ſcandalum 
magnatum lies; as, if a man ſay, My ird P. ſent after me to take my 
Purſe ; tho he do not ſay, feloniouſly, R. 1 Leu. 277. 1 Sid. 434. 
K. I Vent, 60, | ; Ys 

My 
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My lord P. is an unworthy man, and acts againſt law and reaſon, R. 

per three F. Athins cont. 2 Mod. 150. 167. 1 Mod. 233. 
My lord has no more conſcience than a dag. 3 Bul. 226, Dan, 

16 

; 355 lord is no more to be valued ton a dog. 2 Med. 260. I Lev, 

148. 

If a man ſpeak of a biihop, You writ a letter which is againſt the 
—_ of God, the queen 's authority, and to the maintenance of ſuper ſiition, 
R. Cro. El. 1. 

My lord impriſoned me, till I made him a releaſe. R. 1 Lee. 336. 
Ms lord A. ſent for us, and put ſome in the fects, and me in a Place 
called Lil Eaſe. 1 Leo. 336. 
If he ſpeak of a biſhop, he is a papi if. Did. 
He is @ wicked man. D. 2 Med. 160. Vide infra. 


68. 

My herd cares not how he comes by goods, 2 Mod. 164. 

I met N whom 1 do not know, but my lord ſent after me to take my 
purſe... R. 1 Lev. 277. I Vent. 59. 1 Sid. 434. 

1 * hernt your unchriſtian dealing to take my good name, 5 4 ife, land, 
goods, & c. R. 1 And. 121. 

He is a baſe earl, and a paltry lord, and keeps none but rogues and raf- 
cals like himſelf. Semb. 2 Cro. 96. 

- So, it lies for words in the courſe of a judicial proceeding, where 
the court has no juriſdiction. 2 Inf. 228, Vide poſt. (F 22.) Vide 
Action upen the Caſe for a Conſ\ iracy (B). 

But an action upon the fat. 2 R. 2. 5. does not lie for a judicial 
proceeding againſt a peer by action, appeal, indictment, &c tho 
he be acquitted. 2 Inf. 228. Hb. 226. E. Kel. 26, 27. Dy. 
285. a 
So, it does not lie, where the words do not import ſlander ; as, 
if a man ſay, the ears men by his command took goods by a forged war- 
rant; for if he did not know it to be forged, it is no offence. Dan, 4 
3 a man ſay of an archbiſhop, he is a covetous malicious biſhop. 

0 
i 7 ſay, that a peer, being a ſubiect, ought to obey the king's order; to 
which B. RY that is his grief. Poph. 67. 


(B 3-) How the Proceeding ſhall be. 


If in the declaration the ſtatute: be miſrecited in a material point, 
It is bad. R. 4 Co. 12. . Pal. 565. Vide Cro. Car. 136. 

As, nuncia, for mendacia. 4 Co. 12. 3. Vide Action upon Statute 
(1). 

But, the declaration need not recite the ſtatute at large. Vid. Ent. 
74. Vide Action upon Statute (H). 

90, if it ſay, debates for landen it it is not « material variance. Crv 

ar. 135. 

Nor, if it ſay, diſcordia inter e et communitatem, for, diſcordia 

infra hoc regnum. R. Cro. Car. 135, 6. 


Nor, miſrecite the preamble, or a part, that does not vary the Me 


fence. R. Ley. 82. Pal. 565. 
Nor ſay, mendacia for ſcandalum. Jon. 194. 


Incendia 


Q 
7 


My lord bid 1 me compound the robbery, 2 Mod. 164. R. Cro. El, 


+» FAO 


hon. Per Hale, Al. 3. 


18. a. Per two J. 1 Rol. 409. Cro. El. 197. R. Cre. El, 427. 


ing that he himſelf has title. Per tauo J. Poph. cont. 


4 
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Incendia 3 where the fat. ſays, incendia _— 2 Mod. . 
If it ſay, contrafaciat mendacia, for deviſe lies. 2 Mad. 98. | 
If it omit, {and other] great men, &c. bid. 


(C) To the Slander of a Title. 
(C 1.) When it lies. 


80 an action upon the caſe lies for ſlander of a title ; as, if a man 
intending to ſell land, another ſays, that he has a leaſe of it for 
ninety-nine years. Semb, Cro. El. 197. 2 Cro. 163. | 


Or, that A. has a rent-charge out of the land; whereby the owner 


cannot ſell it. Cro El. 197. | | "= 
Inoue one who hath two leaſes of this land, which he will not part 
evith, R. Cro. El. 427. | | 5 0 
I is troubled with more incumbrances than it is worth. 2 Leo. 112. 
Think you the land is his; It is a compact between his brother and him. 
R. 2 Leo. 111, 112. | | 
B. forged a deed to cheat me of my eſtate, and gave A. 40s. for in- 
groſſing it. R. Ray. 4. 1 Sid. 16. | | | 
So, if a man ſay, B.'s land is lawfully aſſured to C. tho! C. has a 
yoid limitation of it, which might give a colour for the words; for he 


takes upon him the knowledge of the law. R. 1 Co. 177. 


So, if a man knowing A. to be in communication for ſelling his 
eſtate, publiſh a leaſe, which he himſelf has, and which he knows to 
be counterfeit, for a good leaſe. R. 4 Co. 18. 5. Vide Dan. 164. 
Vide Cre. El. 197. 2 Cre. 163. 

So, if he ſpeak of a leaſe as ſubſiſting, without mentioning of his 
title toit, R. 2 Cro. 164. | | | 5 

So, an action upon the caſe lies for ſlander of a title, when the 
words are ſpoken to a ſtranger, and not to him who intended to pur- 
chaſe. R. 2 Leo. 112. Dan. 164. a | 

So, an action upon the caſe, lies for the ſlander of a title, tho? the 
party has a remedy againſt him who wrongfully diſturbed his poſſeſ- 


* 


(C 2) When not. 


[But it lies not if there is not malice expreſs or implied: or, if the 
words do not go to defeat plaintiff's title; or if ſpoken to protect de- 
fendant's property, or to prevent another's being cheated : nor againſt 
attorney delivering ſuch meſſuage, tho' he varies in immaterial circum- 
ſtances. Hargrave v. Lebreton, P. 9 G. 3. 4 B. M. 2422.] 5 

So, if a man ſay, that he himſelf has a title to the land, tho' it be 
falſe, an action upon the caſe does not lie for the ſlander. R. 4 Co, 


1 Sal. 14, 


And, tho! it appears by the bar of the defendant himſelf, that he 
has no title; for a bar ſhall not make a count inſufficient to maintain 
the action td be a good one. R. 4 Co. 18. ö. 


So, if a man ſay, 1 bnow one who hath title, he may j = by ſhew- 
N 5 * 410. 
So, if the words themſelves appear not to impeach the title, 5 


> 
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action upon the caſe does not lie; as, if the plaintiff declare; that 4. 
by tine ſettled land to himſelf for life, remainder to the firſt ſon then 
after to be begotten in tail, remainder to the plaintiff, and that the 
. defendant after the death of A. in ſlander of his remainder ſaid, at 
B. is the lawful fon of A., begotten after his marriage, ubi revera he ig 
not ſo; an aCtion upon the caſe does not lic, for if he was his ſon 
after marriage, unleſs he was born after the fine levied, it is no pre. 
Judice to the plaintiff's remainder. R. Dal. 103. 

So, if the words are not a direct ſlander to the title: as, if 4, had 
ſold land to H., who had a mind to ſell it to D., and a man ſays to a 
ſtranger, That A. was a _— whereby D. did not purchaſe it ; 
2 action does not lie by B. Per Poph. Cro. El. 346. Vide poft. 

11, 12.) | 
80, if A. and his wife were in treaty for the ſale of lands in right 
of his wife to B. and another ſays, That the wife has another huſband, 
Dub. Cro, El. 346. | | 

He hath no authority to ſell. Per three F. Yel. 80, 

A. ſhall be brought to inherit that eſtate. R. Tel. 88. 

So, if it does not appear, that the plaintiff has a damage, the ac- 
tion does not lie; and therefore, the plaintiff ought to aver, that by 
the ſpeaking he could not ſell, or leaſe, &c. R. Cro. El. 197. X. 
Cro. Car. 140. K. 2 Cro. 484. 2 

So, if the plaintiff ſay only, that he had an intent to ſell, without 
alleging a communication for a ſale. R. 1 Rol. 244. 2 Cro. 484. 

Or, if he ſhew only an intent to make a voluntary ſettlement. 
1 Kol. 244. Tel. 89. | 

So, if the words are ſpoken by a counſel to his client, who adviſes 
with him upon the purchaſe. R. Mo. 187. 

Or, by an attorney, with whom he adviſes upon the purchaſe, 
K. As. 187. | 


(D) To the Slander of a Common Perſon. 
(D 1.) Words which endanger his Life. 


(D 1.) Charge gO an action upon the caſe lies for words ſpoken 
of treaſon.] againſt a common perſon, which charge him 

with treaſon ; as, Thon art a traitor. 4 Co. 17. ö. Vide poſt. (F 1.16.) 

He hath committed treaſon. 1 Sid. 53. 

Fhou art a traitorly knave, K. 1 Sid. 103. 

He did treaſon in the Low Countries ; for it is triable by St. 35. 
H. 8. . 1 Rol. 63.4. 45» 

4 accuſe fuſtice Hutton of high trea/on. R. Hut. 131. Cro. Car. 

04. | 

N He it a traitor, and rebel. Ray. 23. 

Jam no traitor, but have ſeen thee in rebellion. R. 1 Sid. 381. 

Thou art a rebel, and all that keep thee company, and no friend to the 
queen. R. 1 Rol. 69. J. 16. | | 
He would have talen away the king's liſe; for the intent is treaſon- 
Semb. Ray. 20. | 

T hou haſt ſet thy hand t bring the late king to juſtice, R. Sid. 131. 

Thou, and thy crew brought the late keng to death. R. Hard 203 

Theu did harhaur A. the Feſuit, knowing him to be one: without 
ſaying, that he was born in Anglaud, R. 1 Rol. 69. J. 30. LA. I. 
Jen. 68. . That 
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| That the plaintiff ſaid, 10 Fac. There is no prince in England ; for it 
ſhall be taken, that he denied the ſon of the king to be prince. R. 
1 Rel. 69. I. 5. Vide 1 Rol. 444. For | | 
He is to be hanged for counterfeiting the king's hand and ſeal. R. Ray. 
17. 6 ö 
TDyon art a clipper, and ſhalt be hanged for it! for it ſhall not be in- 
tended a clipper of any thing but money, K. 3 Lev. 166. Skin. 
184. 4 5 
Thou wer't burnt in the haiid for coining ; though he could not have 
clergy. R. 2 Cro. 536. | | SR | 
Thou art a clipper, and thy neck ſhall pay for it. R. Skin. 183. 
3 Lev. EY , 1 | | 
1 will hang him, for he hath ſpoken treaſon. 2 Cro. 276. | 
He hath ſpoken treaſon, and I will prove it. R. 2 Cro. 275, 6. 


(D 2.) Of murder.] Ot, which charge with murder, as, You 
Foiſaned your huſband ; if the huſband be dead. R. 1 Rol. 71. J. 58. 
72. J. 5. 20. Vide pgſl. (F 2.) | 

Thou hafl killed A. R. 1 Rol. 14. 1. 10. R. 2 Mod. Ca. 24. 

Thou didſt help to murder A. X. 1 Rol. 72. J. 15. | 
He hath killed a man ; without mentioning any one in particular. 
R. 1 Rel. 77.1. 30. | 
He broke his father's fibs of 4which he died: he may be hanged for the 
murder: R, 1 Vent. 117. | | 
* killed my wife ; without an averment that ſhe is dead. R. Cro 

823. | in, 

He Tiharchet his wife, and will diſpatch me to. R. 1 And. 120. 
You did ſhut up my ſiſter, ( plaintiff 's wife, defendant's ſiſter,) am 
murder her, and I will prove it. Rivers v. Lite, P. 13 Geo. 2. Str. 
1130. | | B 
[1 am thoroughly tonvincet that you are guilty, (innuendo of the death 
of D. D.) and rather than you ſhall go without a hangmati, I will hang 
you. Peake v. Oldham, B. R. E. 15 Gto. 3. Coup. 275.] | 


D 3.) Of ether felony. By flatute.) Or, which charge with other 
felony ; as with witchcraft within the fat. 1 Jac: 12. As, if a man 
lay, He is a witch, and did bewitch my child. K. 1 Rel: 44.1. 40. Vide 
poſt. (F 3. 17.) | 
Though he do not ſhew any damage conſequent., 1 Rel. 44. J. 40. 
45. J. 5. 46. J. 5. 50, Cro. El. 571. * 0 
He is a witch, and bewitched me. D. 1 Rol. 44. J. 45. Cont. 17 Jac. 
but R. acc. 8 Car. 1 Kol. 45. J. 20. | | 
He is a witch, and betvitched my wife's milk. R. 1 Rel. 45.1. 32. 
Or, my mother's drink. R. 1 Rel, 45.1. 25, Cro. Car. 14t. 
Or, my cattle, mare, &c. R. 1 Rol. 46. J. 25. | 
Or, He is a firong witch, and bewitched me, and my aunt, therefere 
L will not marry him. E. Cro. Car. 474. 480. 1 Rol. 46. J. 5. 
* a witch, and was convicted at the afſiſes. R. 1 Rol. 45. I. 52. 
on. 325. Et | 5 + 
The devil appears to thee and thou conferreſt with him, and whatever 
thou oſeth, he giver thee. R. 1 Rel. 46. . * Mo. 868. | 
She ſacrifiet ber child to the devil, of intent to bewitch A. R. 1 Kol. 


Vel. IJ. * TY 
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So, if one ſay, Thou art a witch, and ſhalt ſuffer for it. Per three 
F. Povel cont, 3 Lev. 394. x 
Or, Thou art a witch, and deſerveſt to be hanged. R. 1 Sid. 53. 

| 655 She is a witch, and if be croſs me I vill hang her for it. R. 

1 Sid. 386. 1 Lev. 255. [But now that the ſtatute of witchcraft is 
repealed, (by the fat. 9 G. 2. c. 5.) ſuch words are clearly not action- 
able: yet words accuſing one of pretending to witchcraft, &c. it is 
conceived are actionable, ſince by the far. of G. 2. ſuch pretence is 
made puniſhable by impriſonment and pillory, ] 

So, if he charge with felony within any other ſtatute ; as, if he 
ſay, He hath two wives, and I will hang him, R. 1 Rol. 76. J. 5. 

If he ſay, He hath harboured a Jeſuit, ſeminary prieſt, &c. R. Lat. 1. 
Jon. 68. 1 Kol. 69. l. 30. 35- ; | 

Tho' he do not ſay, that he was born in England; which is neceſ- 
ſary to make it felony. R. Lat. 2. Fon. 68. 1 Rol. 69. I. 30. 35. 

Tho' he do not ſhew, that the words were ſpoken before the far, 
27 El. 2. for it ſhall not be intended before, at this time. Lat. 2. 


Fon. 68. 1 Rol. 69. I. 30. 35. Anno 1 Car. 


(D 4.) By the common law.) So, if he charge with burglary ; 
He is in the 4 robbing the church. N. 1 Rol. 76. IJ. 20. Vide 
729%. (F 4. 17.) | 
He is a rogue, and broke open an houſe. R. Shin. 364, 

So, if he charge with robbery ; as, if he ſay He went 10 A. and 
would have him rob B.'s houſe and he did rob him, without ſaying, who 
did the robbery. R. 2 Lev. 205. | 2 855 

He ſet on me in the highway, and took my purſe ; though he did not 
ſay, that he robbed him. R. 1 Rol. 74. I. 5. Fon. 302. 

He would have given D. money to rob A. and be did rob him. R. 
1 Vent. 323. | | | 

He lay in wait 10 rob him, and fet on him in the highway. X. Cre. 
Car. 140. 
le ſet upon me to rob me. Cro. Car. 140. | 

He hath picked my pocket of filver and gold. R. 1 Rol. 68, J. 45. 
Cont. 73: I. 40. | N | 

So, if he charge with larceny ; He is a thief, and flole, or (for he 
foole my trees, furze, dung, turnips, corn, grass, or other thing of 
which felony may be committed. R. 1 Rol. 51, 1, 40. 50. 52. J. 5. 
10. 15. 20. 70. J. 35. R. 2 Cro. 39. 166. R. cont. Hob. 331. 
R. acc, 2 Cro. 114. 2 Rol. 440. Jon. 43. Vide Al, 31. 

Tho' the charge amounts only to petit larceny. R. 1 Kol. 43. J. 40. 

As, He flole my corn out of my barn, without ſaying the value. K. 
1 Rol. 43. J. 47. | | | 
le feloniouſly flole my corn. 1 Rel. 70.1. 45. 

He ſtale corn from A. 1 Rel. 10. J. 47. 

He flole three pecks of corn ſent to his mill, R. 1 Rol. 73. I. 25. 

He did break open my cheſt, and fleal my deeds, for that is felony. 
K. 1 Rol. 73. 1.30. . 3 

He hath flolen my word. R. t Kol. 70. 1, 27. 30. Per three 7. 
- tao cont. 2 Cro. 66. Vide 2 Cro, 166. ; | 
He flole my box-wword. R. Mod. Ca. 23. Sal. 695, 6. 


Stat lead out of my maſter's houſe, R. 1 Lev, 156, © K 
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Stole our bees and art a thief. R. Ray. 33. 

By a feme-covert, You ſtole my faggots 5 for ſhe may have property, 
and it is a common way of talking. KR. Pal. 358. 

So, if one ſay, He was a thief, and flole my gold. R. 2 Cro. 622, 

So, if he ſay, He is a thief and flole lead off the houſe, which is not 

felony; the former words are actionable by themſelves. R. 2 Cre: 
114. 154. 231+ [To ſteal lead is now felony, and conſequently the 
latter words are actionable as well as the former. ] pe | 

So, if he charge with felony generally; as, He is a thief. R. 
1 Rel 42. J. 45. | : 

* Theu art a thief - Of what 2” — Of every thing: it ſhall 
be intended to be of every thing he can be a thief of. Morgan v. 
Williams, H. 5 G. Str. 142.1] SRI 

Thou art a whore, and a thitf. R. 1 Kol. 42. J. 51. 

Thou art a whore-thief. R. 1 Rol. 42. J. 49. 

I charge thee with felony. R. 1 Rel. 43. J. 5. Cont. 73. I. 50. 

He flole the colonels cloth, without ſaying, what colonel: R. 3 Mad: 
280. 5 5 

So, an action upon the caſe lies, guia crimen feloniæ impꝛſuit gene- 

rally, without ſaying, what felony: 1 Vent. 264. BEES 

So, if he accuſe one of an attempt which makes him acteſſory ta 
a felony ; as, He lay in await to rob, &c. K. 1 Kol. 50. l. 45. 50. 
Jon. 195. Cro. Car. 140. | | 2 

He ſet them on to rob me. R. 1 Rol. 51.1. to. Vide Mo. 63. 

He perſuaded A. to rob me. K. 1 Rel. 51.1. 20. Cro. El. 710. 

She attempted to kill. R. 1 Rol. 51.1. 25. | 

-_ Nele ſheep, and R. by compact took a meadow to cloak the felony. R. 

.8:Kol. 65+ . 48. „ 

Thou didft — goods knowing them to be flolen. Cont: for that 
does not make him acceſſory, unleſs he aids felony. 1 Rol. 68. J. 10. 
Cont. 1 Vent. 18. But now by the flat. 3 & 4 V. & AH. c. 9. ſuch 
a receiver is an acceſſory. | | 

He maintains thieves or pirates, &c. againſt the law and proclamation : 
tho' he does not ſay, that he knew them to be pirates; for, again/# 
law, imports it. X. Cro. El. 52. | 5 | 

A. Aale, & c. and thou wer't partner with her. R. 1 Sid. 413. 
1 Vent. 18. "SE Hs N 

He ꝛuculd have robbed me, if A. would conſent ; he perſunded A. to do 
it. R. Cro. El. 710. 1 Kal. 51. 1. 20. 3 

He writ a letter to A. to defire him to kill his wife. R. Cre. El. 747. 

He is a ſmotherer, and maintainer of felonies. K. 2 Cro. 267. 


(D 5.) Words which endanger corporal Puniſhment: 


(D 5.) Charge of perjury.) Or words which charge with a ctirhe, 
that ſubjects one 2 uniſhment ; as, if he ſay, He ir per- 
jured. R. 1 Rel. 39. J. 25. 2 (D 7.—F 5. 18.) 

Ican prove him perjured. R. 1 Rol. 39. J. 30. 35. ; 

I will prove him perjured by two witneſſes ; without ſayings in what 
court, or how. K. 1 Rol. 39: l. 40. 2 

She is a perjured whore. Je. Hard. 7. 

He was perjured in Tottenham Court ; ſor it ſhall be intended a 
court ſufficiett. R. 1 Rel. 39-4. 47 Se o. 

| | = X 


* 
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Or, in the hundred court; for that is within the fat. 5 EI. R. 1 Rel. 
42. J. 40. | 

Thou art a perjured knave ; for thou ſweareſt at the leet, I bake bread, 
when Ido not. R. Cro. El. 709. 
HFle is forſworn, and took a falſe cath at T. in his depoſition, when he 
 evaged his law againſt me. R. 2 Cro. 204. | 
He is perjured in A. g will; for it ſhall be conſtrued concerning that 
will. K. 1 Rol. 39. J. 5. | | 


(D 6.) Or ſubornation.] So, if he charge with ſubornation of 
perjury. Vide pol. (F 12.) | 
' As, if he ſay, thou haſt procured falſe witneſſes to ſwear in ſuch a 
cauſe. Mod. Ca. 201. Cro. El. 93. | | 
He ſuborned A. to forſwear himſelf before the chief juſtice, R. 2 Rel. 
410. | 
T hou procuredſt A. to come thirty miles to commit perjury before the 
biſhop of W. and haſt given him 1ol. for that purpoſe, R. though the 
perjury is not alleged to have been committed. 2 Cro. 158. (In 
Pp Vide S. C. cont. in 3 Fac. Tel. 72. 1 Rol. 5 1. J. 5. And 
Mod. C. 201. cites it both ways.) | | 


(D 7.) Or. words that import perjury.) So, if we ſay, that A. was 
forſworn, and add ſuch words, as denote him to be perjured ; as, if 
he ſay, he was forſwern in the Eccleſiaſtical Court; for it is a court 
well knowh. . X. 1 Rel. 40. 1.6. Cre. El. 185. Vide poſt, (F 5. 
18.) Ante, (D ;.) | | 

In the court of requeſts. 1 Rol. 40.1. 50. 69. l. 54. Cro. El. 135. 

In the court of the counſel of the marches of Wales. R. 1 Rol. 40. 
J. 10. Hard. 151. Hob. 283. | | | 
In Chancery ; for it is a court of record. R. 1 Rel. 40. J. 53. 41. 
J. 10. 

He gave 10l. to B. for forſwearing himſelf in Chancery. R. 1 Rol. 
41. J. 20. 

He was for ſworn in his anſwer to A.'s bill in Chancery ; if he allege, 
that 4. exhibited his bill, to which the plaintiff anſwered, tho' he 
do not ſay, in a point material; and it ſhall not be intended another 
ſuit. K. 1 Kol. 42. J. 5. 78. J. 40. Cro. Car. 322. 

Forſworn in the Star- Chamber. Cro. El. 135. 8 

He is a forſworn fellow, and hanged as honęſi a man as himſelf by his 
falſe cath. R. Cro. El. 572. 

Thou wer't forſworn in the action at the aſſiſes, having diſcourſe of 
an action, and his teſtimony there, tho' he do not ſay, in what par- 
ticular. R. 1 Rol. 41.1. 25, | | 
At the ſeſſions, having diſcourſe of the ſeſſions of P. tho' no action 
was tried there, R. 1 Rel, 39. J. 10. 41. J. 40. 

At Hereford afſiſes, if he allege, that he was a witneſs there, R. 
1 Rol. 42. J. 25. | | 

Thou art forſworn. Where ? in Ilſton court, innuendo a court-lects. 
R. Cro. El. 720. 

T hou waft forſworn in the leet. R. Cro. El. 492. Mo. 404. 537. 


Noy, 34- ö 

| Thou tokeft a falſe oath before Juſt. W. having diſcourſe of articles 
{worn before him. R. 1 Kol. 38. J. 50. D. 3 Lev. 166. K. * 
352. : 5 
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Tho' the perjury is not within the Hat. 5. El. for he ſhall be 
puniſhed by the common law. K. 1 Kol. 42. J. 15. | 
So, he is forſworn in a court of record, without ſaying, in what court. 
$523 Rob. 43-4. 16 5 | | 
He is for ſworn on record. R. 1 Rol. 42. J. 30. Cro. El. 583. 
He aba forſworn, indicted, and compounted for it. R. 1 Kol. 40. J. 2. 
Thou wer't forſworn, and 1 will ſet thee on the pillory jar it. K. 
oi Rob. 40. I. Ig. 970.1. 25» 
He is for/worn, and ſhall loſe his ears. R. 1 Rol. 70. l. 10. . 
He was forſiuorn, and 1 will prove him perjured, or pay Bit charges. 
R. Cre. El. 429. | | 
He is forſworn in every thing he ſwore in the cauſe, without ſaying, 
upon what matter the iſſue was. K. 2 For. 5. $4 
So, with an inducement, that he was a witneſs in a ſuit in the 
county court ſuch à day againit the huſband, if his wife ſay, h 
art forſworn, thou toobeſt a falſe oath againſt my huſband and me this day. 
R. Hard. 151. . | 


(D 8.) Charge of forgery, &c.] So, if he charge with forgery; ' 
as, if he ſay, ; 1 R. 1 Rol. 65. 1.25. Vide poſt. 
(F 6, 7.) 7 | 0 
f 1 found the record he forged. R. 1 Rol. 65.1. 5, 

He forged an acquittance. R. 1 Rol. 66. J. 11. 

A privy-ſeal, and commiſſion. R. 1 Rol. 68. J. 35. Tan. 325. 

A licence I had in the Exchequer. R. 1 Rel. 65. I. 35. 

He forged two writs; tho the forgery of a writ is not within the 
fat. 5 El. nor 1 H. 5. R. 1 Rol. 65. J. 15. | 

T hou haſt forged a deed to cheat A. of bis land. R. 1 Sid. 16. 

That deed is forged, and B. made it. R. 1 Rol. 65. J. 45. 

So, thou haſt forged a deed, generally. 1 Sid. 16. 

Thou haſt cauſed a deed to be forged. - R. 1 Rel, 66. I. 20. 

T hou haſt forged my father's will to decerve me. Semb. Lat. 21. 

[You are a rogue, and I will prove you a regue, for you forged my 
name. Tones v. Herne, P. 32 G. 2. 2 Will. 87. | 
Thou haſt forged a warrant in ſuch a ſuit. Per Twiſd. 1 Sid. 16, 

He forged B.'s will. 1 Vent. 149. 

You made a falfe record, &. R. 1 And. 121. 

This it a counterfeit warrant made by R. for the word, counterfeit, 
is known in the law. R. 2 Rel. 266. wy 

So, if there be a diſcourſe of the plaintiff, and his office, as de- 
duty clerk to A. and the defendant ſay, he ia cozening knave, 4 
cheater, and hath cozened his maſter. R. Cro. Car. 563, 480 Vide 
p29. (D 21.—F 7.) 08 ; | | 
So, if he ſay, thou art a branded rogue ; for it ſhall be intended, 
that he was branded according to the ſtatute. 1 Rol. 43. J. 25. 

YT hou art a rogue on record. R. 1 Raj. 43. J. 30. 

Fy 777 rogue, and deſerveft be hanged, Qu. 2 Lev. 214. Vide 
l. (F 7: | 


(D 9.) Charge with words, that ſubje to an indictment.] So, if he 
 fay, he made ſuch a libel, and ſhew the effect of the libel ; for, for that 
he ſhall be ned, and impriſoned. Semb. 1 Rel. 46. J. IS» Vide . 
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He conſpired the death of B. 4 Leo. 54. | | 

He is a falſe poller, and extortioner. R. 1 And. 120. c 

So, if he ſay, „be keeps a bawdy-houſe ; for it is indiftable, R. 
1 Rol. 44. J. 15.61. J. 15. R. cont. Cro. El. 643. R. 1 Bul. 138. 
Per Glanuil, Anderſon cont. Ney, 73. K. Noy, 117. 

An houſe worſe than a baway-houſe. R. 1 Kol. 68. J. 15. | 

Mi fortiori, if the party keeps an inn. Adm. Cra. El. 582. Vide 
1 Bul. 138. 

So, FOR ſay, Pe kept a bawdy-houſe ; for it ſhall not be intended 
of a time before a general pardon, c. R. 2 Lev. 233. 

[So, to print of any perſon that he is a fwindler, is a libel, and 
actionable. Janſon v. Stuart, B. R. E. 27 Geo: 3. 1 T. K. 784. 


dnfra, (F 4.) 


D 10.) Or, to puniſhment by the cuſtom of a place.] So, in London 
where by the cuſtom a common harlot ſhall be carted, if he fay, thou 
art a common whore, and I wilt have a baſon tinged before thee. R. 
1 Kol. 36. J. 40. Vide 1 Rol. 550. A. 

A bawd, and I will have thee carted. R. 1 Rol. 36. J. 50. ä 

Thou art a whore, and my huſband's whore, Per three F. Hide cont. 
Ray. 81. Vide 1 Rol. 550. J. 22. | 
So, in Southwark, &c. where there is the like cuſtom, Semb. 
1 Sid. 97. 


So, if ſuch action for theſe words be commenced in London, it 


ſhall not be removed by habeas corpus: or after removal, a procedendo 
ſhall be awarded. R. 2 Rol. 69. B. cont. 4 Co. 18. a. Cont. Cro. Car. 
350. KR. acc. Gro. Car. 487. 

But the defendant may plead the ſpeaking in another place, and 
traverſe the Tpeaking in London. I Lev. 116. 

Or, if it appears upon the evidence, the defendant ſhall be found 

not guilty. Semb. 1 Lev. 116. | 

So, if the plaintiff do not ſhew, that her reſidence in London con- 
tinues, judgment ſhall be ſtayed. 1 &d. 97. ; 

Or, if ſhe allege the cuſtom to be, quod gxercentes artem meretricis 
et conſervatores lupanarum ſhall be carted, in the conjunctive. &. 
1 Sid. 97. | h 

So, if the words do not charge directly, that #he woman is a whore, 
but only tantamount, the cuſtom of London does not extend to them, 
Semb. Lut. 1042, ; wut | 
So, if a woman has a copyhold, dum caſta; and one ſay, thou 
13 4 whore, I will throw thee out of thy living.. R. 1 Sid. 214. R. 
1 Lev. 134. | 

So, when the ordinance was in force againſt adultery to ſay thou 
art a whore, and getteſt thy living by thy tail, was actionable. Hard. 
e | | ; f 

So, in Toriſbire, to ſay, thou haſt frained a mare, with an aver: 
ment, that in that county, that imports ſodomy. Pal. 664. 


(D x1.) Words, which tend to his Diſberiſon. 


Ox, words which tend to his diſheriſon ; as if he ſay of one hg 
takes land by deſcent, he, i a baſtard. R. 1 Rol. 37. J. 27. | 
Or, of an heir apparent who has an expectancy, which is en- 

s- "W--7 & BOS 6 66 2 x. * — * * » „. | þ . , : fo dangered 
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dangered by the words. R. 1 Rol. 38. J. 5. 15. Jen. 388. R. 
Godb. 451. e eee | 
Or, of one who purchaſed land; for then his land will not deſcend 

to the heir general. Per Chamberlain, 2 Rol. 249. . 
So, if he ſay of a woman who has a copyhold dum ſola et caſla 

vixerit, ſbe is a whore, an action will lie, R. 1 Lev. 134. F Sid. 214. 
And the action lies, tho' he do not allege, that he loſt his eſtate, 

or ſuffered other ſpecial damage. R. 2 Rel. 249. | 

And tho' he has no preſent eſtate, or title. R. 2 Cro. 213. 


(D 12.) But where the diſberiſon is not apparent, they are not action. 
able.) But the words, he is a baſtard, if they are ſpoken of an heir 
apparent generally, without other averment, are not actionable; for 
he has no preſent damage. 1 Rol. 37. J. 35. 

So, if he ſay, he is baſe born ; for it ſhall be taken in mitiori ſenſu. 
R. 1 Rol. 37. 1. 30. | | 


(D 13.) Words, which ſlander a Man in his Office. 


(D 13:) 4s, a judge.) Or words which flander a man in his of- 
ſice ; as if he ſay of a judge, he is a corrupt judge, R. 4 Co. 16. a. 
19.4, 1 Lee. 336. | 


(D 14.) Member of parliament.) If he ſpeak of a member of 
_ parliament, he is a papiſt, and goes to niaſt, and was a penſioner, R. 
2 Vent. 265. | | 5 
Or, of any candidate for an election to parliament. R. 3 Lev. 30. 
R. 3 Med. 26. „ | | 

Or, he is a Facobite, and for bringing in the Prince of Wales and 
popery. K. Sal. 695. = 

[But if defendant ſays at a county meeting to conſider of ſup- 
porting the rights of election, as to inſtructiug our members to obtain 
redreſs, I am totally againſt that plan; for as to inſtructiug A. 2 of 
the members) wwe might as well iuſiruct the winds ; and ſhould he even 
| promiſe his aſſiſtauce, I ſbould not expect him to give it ut. It is not 
actionable; and judgment was arreſted, On/low v. Horne, P. 11 G. 3. 


3 Will. 177. 


(D 15.) Fuftice of peace] If he ſpeak of a juſtice of peace, he 
— felomes, and is not worthy to be a juſtice. R. 4 Co. 16. 4. Vide 
poſi. (F 8.) | > 
. He hath taken money of a thief to keep him from gaol, R. 1 Rol. 57, 
15. | | | " 

By your means I had «wrong at the ſeſſions, you cauſed one to ſiuear falſe 
egainſt me. R. 1 Rel. 57. I. 25. | 

I could never have juſlice of him, but always inffice. R. 1 Rel. 57. 
4. 52. Cro, Car. 14. | * 
ed, V dl lic, commiſſn ts worry men wut of thr fat 

3 Med. 71. - 2 

He is a forſworn juſtice, and not fit to be a juſtice. | R. 1 Med. 22. 
Vent. 50. 1 Sid. 432. | . 

Speaking about a warrant granted by him / he is a ſworn juſlice, 
be ts a rogue, and a for ſworn rogue. Kent v. Fact, Z. 15 C. 2. Str. 


1168, ] | wh 
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[Speaking of him concerning his office—A. is a raſcal, a villai 
4 liar. alia V. 4 e 11 C. Fort. 206. 2 Ld. Raym. 1369, 


$6 17.J 
partial j uſtic . 2 Cro. yo. 


He e 1 A, arre 15100 as accgſory to a felony by an agreement of 31, 
R. Cro. El. 5 536. 
He uſes corrupt practices, &c. none of gonſcience, or who fears God, 
would do the like. R. 1 And. 120. 
He ſent a warrant for A. for ſuſpicion of felony, and Leue B. zo give | 
him warning to be abſent. K. 2 Cro. 143. 
He wrefts the lau, and perverts juſtice to ſerve bis own turn. R. 
2 Cro. 2 49, | 
He of his oꝛun head put into A.'s examination, that he confe fed he flog 
a lamb, R. 1 Rol. 58. |. 5. 
He is a papift, R. 2 Vent. 265. Rays 483. Vide 3 Mod. 103. 
3 Lev. 30. Dub. 2 Sho. 140. Vide 2 Sho. 250. R. cont. 2 Cro, 
484, 5. K. acc. Skin, 68. 88. 
H mai / ſaww a Prigſt give him the euchari riſty and extreme unction. R. 
kin, 98. 111. 
| He is a corrupt man, a vermin, &c, Dub. 1 Rol. 57. J. 20. 
A. twice attempted to murder me, and this qvas by infligation of Fuſtice 
B. Fer three F. tao cont. 2 Cro. 56. V. el. $7: 
He is a buſy knave for ſearching after me, he Hall give me ſati faction, 
Dub. 3 Mod. 163. 
His witneſſes were perjured, and he 1s the upholder of them. R. per 
40 Bar, cont, Hard. 501. 


D 16.) Clergyman.] If he ſpeak of a clergyman, he preacheth lies 
in the pulpit ; for it is a cauſe of deprivation, K. 1 Rol. 58. J. 30. 
Londer is doctor A. ig the church ; be hath robbed the church. 


K. Jon. 366. 
(D 17.) Commiſſioner for examining witneſſes.) If he ſpeak of a 


commiſſionef for examining witneſſes, he hath taken bribes to Favour 
B. in the execution of this commi ion. R. 1 Kol. 56. J. 20. 2 Cre. 65, 


Tel. 62. 
He hath put out ſome depoſitions, and added bert not talen. R ' 
1 Kol. 57. l. 30. Pal. 67. 


[Di.) Receiver. ] If he 3 of a receiver in the court of wards, 
* r. decei ver hath cozened the linz. R. 1 Kol. 57. I. 40. 


(D 19.) Pariſh-efficer.] If he ſpeak of an overſeer, or EY 
3 thou hoft cheated the Pari of 4ol. R. 1 Rol. 58. J. 20. R. 
rt. 3 . 3 vis | 


(D 20.) Juryman. ] If he ſpeak of a juryman, thou art a common 
Juror, and haſt for many , 2 thy falſe and ſubtle means, X. 
i Rol. 41. 1. 35. Mo. 876. 


(D 21.) Steward, &.] If he ſpeak of a ſteward of a dine, 
or court-baron, he put a preſentment into the jury's — without * 


een 9 the j fury. * 1 Kol. 1 . 4 . 
They 


4 L 
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Thou art a bribing corrupt inave, haft wronged me in the court of P. 


(where he was ſteward,) and haſt not men thy office according 2 


Jaw. K. 1 Rol. 56. 1. 10. 
Of a cuſtomrhouſe officer, he took brites, 1 "Sig. 34% 
* ante, (D 8.) 


We 22.) Words, which flander him in his Profeſſion. 
(D 22.) As a ccunſellor.] Or words, which flander him in his pro. 


feſſion; as if he ſay of a counſellor, thou art no lawyer, canſt not male | 


@ leaſe, they are fools who come to thee for law. R. 1 Kol. 54. J. 47. 


hou a barrifter ? thou a barreter ? thou Ow put from the bar, R. 


1 Rol. 55. J. 40. 


He is a dunce, and will get mebinh by the law. R. 1 Kot. $5: 5. 


(ro. Car. 382. 

He has no more law than a jackanapes, &c. Gods. 441. | 

He will deceive qou, he was my counſel, and revealed the ſecrets 7 ”y 
"cauſe, R. 1 Rol. 57. I. 50. Co. Ent. 22. 

He will give vexatious and ill counſel, fir up ces and milk your 
purſe (written in a letter to his client). Per ha rer J. Vau. cont 
2 Vent. 28. 

He is a daffy-down-dilly ; which Ggnifies a an antidote, E. I Rel. 
55. J. 15 
* He — undone many. Mar. 8. 


But it is not actionable to ſay of a counſellor be has no more wit 


"than a jackanapes, Godb. 441. 

He hath nothing but what he got by ſwearing and forfwearing. . 
'Ent. 21, 22. | 

He is a paltry lawyer. R. 2 Cro. 267. 


(D 23.) Ay 2-0, ke. If he ſpeak of a phyſi, he ts 6 quack 
a | 


ſaber R. 1 Kol. 54. J. 25. Vide poſt. (F 15.) g 

, is. an empirick, a mountebank, R. 1 Kol. 54. J. 35. 

Thou never waſt a ſcholar. R. 1 Kol. 54. I. 30. Godb. 441. 
r. Thou gaveſt phyſicb, which thou kneweſt to be mo zo the . 
K. 1 Kol. 71. J. 2 

If he ſay to a - ITY 4 art na good ſubject, for thou foiſonet As 
wound to get more money of him. R. Sav. 126. 

E.. a midwife, /he' is ignorant and i rh wm in her uay. K. 
1 ent, 21. ; 


(D 24.) Attorney. ] If he ſpeak of an attorney, you may * aſhamed to 


employ that knave, & c. R. 1 Kol. 52.35. Vide Mo. 61. Vide poſt. 


F g. 1 
f He is a baſe knave, ond maintains his wife by Inavery, and cheating 
tricks, K. 1 Kol. 52. l. 50. 
Ae is a cozening, cheating knave. R. 1 Rol. 53. J. 5. 15. 

Thou art a knave, and ſuch knaves made my byſbond ſpend his effate. 
R. 1 Rol. 53. 1.52, Al. 13. 


ar. 5 15. 
. R. Hob. 9. Mo. 855. 1 Rol. 53. . 4. L. 
4 my man and deal; — Bib. 9. W fg 


* 


He is a cheating nave, as maintains his family by cheating, X. Cre, | 


4 
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Thou art an ambidexter, R. Godb. 214. 

He is a cheating attorney. R. 1 Rel. 53. l. 25. 

Your attorney hath taken 20 l. of you to cozen me. K. 1 Rol. 53. J. 35. 
54. . 40. Hab. 9. Mo. 855. 


He hath cozened him 10 l. in a bill of cofls, R. 1 Rel, 53. J. 50. 55, 
J. 4 


Ney, 11. 
(Mr. H. is a rogue for taking your money, and has done nothing for 
it; he has not entred an appearance for you. He tis no attorney at law ; 


be den't dare to appear ore a judge. What ſignifies my Bim £ 


he is only an attorney's clerk, and a rogue ; he is no attorney rdwicke 
v. Chandler, T. 13 G. 2. r. 1138. ] 
e is a forging attorney. Lat. 21. 

He is a forging kyave. R. 1 Brotonl. 16. 

Tell the naue R. I wvill teach him or any attorney to, [ſue out a writ; 
far i it is tantamount to knave attorney. I Vent. 117. 

He is a champertor. R. 1 Kol. 53. 1. 40. 55, J. 30. 1 Brownl. 15, 
16. Mo. 867. 8 

A common barretor. E. 1 Kol. 54. 1. 51. Cro. Car. 192. Vide 
Hut. 104. | 

He flirreth up men to ſuits. R. 1 Rol. 54. 1. 10. 

He is a common maintainer of ſuits, and a champertor, I will have 
_ thrown over the bar. R. Mo. 867. 
rg i raſcal, I will make him loſe his ears, R. Ley. 70. 
He hath the falling ſickneſs ; for that diſables him in his profeſſion, 
r Rol. 55. J. 35. 

He cannot read a declaration. R. 1 Med. 272. 1 Lev. 297. Dub. 
1 Jem. 98. K. Ray. 196. ; 

He hath no more law than a gooſe, bull, &c. R. 1 Sid. 327. 

{What ! does he pretend to be a — he ts no more a lawyer than 


the devil! Day v. Buller, P. 10G. 3. 3 Wilſ. 59.] 


(D 25.) Words, which flander him in his Trade, 


0 25.) Ar, if they import, that he is a bankrupt.) Or words, 
which flander him in his trade; as, if he ſay of a merchant, or tradeſ- 
man, he is a bankrupt. R. 1 Rol. 61. I. 35. 40. 

He is a broken bankrupt, and run his country ; without mentioning 
any certain trade, R. 1 Rel. 60. J. 40. 

He is a beggarly knave, not able to pay his debts ; with an averment, 

that this imports a bankrupt. N. 1 Rol. 61. J. 10. 1 Sid. 424. 
I Lev. 276. R. Cro. Car. 472. R. Carth. 330. Vide Ray. 184. 
— not . y 28. 6d. in the pound, R. 1 Rol. 61. J. So 
[You are a ſorry, pit ellow, and a rogue, and compou 
debts for 5,8. in the — Smith, P. 13 G. Str. 762. td, 
Raym. 1480.] 

no more bios, he vill never and is not worth a , 

R. 1 Rol. 61. #5 = cs 

T hou oweft —_ than thou art worthy whereby he could not be 
truſted. K. 1 Kol. 61. J. 50. 


Of a ſerivener, he is a broken — and dares ant flow his face. 


R. 1 Rel. 5 1 
9. -08 


45+ 
He deals on both Ader, and deceives thoſe who put him in truft, 
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Of a farmer, carpenter, & c. R. 3 Mod. 112. Dub. 3 Mad. 25. | 
He is fled and gone, and 1 Ball loſe my money. R. 1 Lev. 276, 
8 
2 He i is run away, and never will return. "Gin. o 
Many merchants have lately failed, and I expeft no 5 FA. E. 
ay. 20 
1 He * bankrupt ſlave. R. 2 Cro. 578, 9. 
Or, a bankrupt rogue. R. Cro. Car. 31. 
He is broke, and dare not appear at the trial, Pal, 63. 
He is a broken merchant. fon. 321. 
Of an innkeeper, deal not with A. he us broke z there bs 1 enlertaiy- 
ment for nay er horſe. R. Ray. 231. 


2 D 26.) That he uſes deceipt. So, if he charge him with 
in his trade; as, if he ſpeak of a weaver, he patuneth the goods of l 4. 
euftomers, and is nee to be trufted.  R. 1 Rol. 59. J. 25. 
Of a bailiff, you cozened your maſter of a buſhel of barley ; mu 
barley intruſted with him. R. 1 Rol. 59. . 
of a journeyman ſhoemaker, whoever hath 1. Be will cut him out 
F doors; with an averment, that the words ſignify, he will undo his 
maſter. R. 1 Ro/. 60. J. 35. 
He hath cozened his maſter of 6001. R. 1 Rol. 60. J. 15. | 
Of a partner in trade, he hath cheated his partner, for he received 
201. in partnerſhip, and gave account but of 51. R. 1 Rol. 60. I. 30. 
Of a goldſmith, he is a cozening knave, he fold a chain of copper for 
gold. K. 1 Rol. 62. l. 35. 
Of a leather-ſeller, he will cozen you, he fold lamb for ſhamois ſkins. 
R. 1 Rok, 63. J. 15. 
Of a malifter, he is a cheat and will cheat you; he cheated all the far- 
prers at A. and is come to cheat at B. R. 2 Lev. 62. 
A cheating knave, and keeps a falſe book. R. 1 Vent. 117. 263. 
A cheating knave, and hath cheated me with braſs money. X. 
Kay. 62. 
He keeps falſe books, deal not with him. Pal. 65. 


D 27.) Or other malqpractice.] Or, if he charge him with mal- 
ractice in his trade; as, if he ſay of a brewer, his beer it unwholeſome. 
4 I Rol. 62. J. 40. 
Of one who Tells woad, he mixes black mould with his <woad, and 
ſells it for uad. R. 1 Rel, 63. J. 25. 
Of one who keeps a boarding-houſe, * have flarued children, you 
ftarved A. I child to death. R. 1 Rol. 63. J. 5. 
So, words that defame a man in his trade are aQionable tho, the 
trade be mean or baſg. Per three F. 1 Lev. 115. Ray. 87. 
But words, not actionable in themſelves, are not actionable when 
ſpoken of one in an office, profeſſion, or trade, unleſs they touch 
him in his office, c. Mod. Ca. 202. Ray. 75. 
So, words of a groom, porter, —— in refpeth 
of his employment. 1 Vent. 275, 6. | 
Or, words ſpoken of a woman, who taught dancing, that He is 
4 8 and got A, with child ; without a ſpecial damage. 
33˙ 


(D 28.) 
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O 28.) Words, which charge him with an infectious diſeaſd. 

(D 28.) As leproſy, plague, & c.] Or words, that charge him with 
an infectious difcate, which prevents his converſing with others; as, 
be is a leper. R. 1 Rel. 44. 1.5. Vide poſt. (F 11.) . 

A leprous knave. X. 2 Cre. 144. I Rol. 44. J. 5. 

He buried people, who died of the plague in his bouſe ; whereby gueſts 
refuſed his houſe. Kit. 173. b. [but thoſe words are actionable only 
on account of the ſpecial damage. ] 


(D 29.) French pox.) He hath the grand pox, or French pox. R. 
1 Rel. 43. J. 50. 53. Vide pft. (F 19.) 
She us a whore, and hath the pox ; for that, by the word whore, is 
explained to be intended of the French pox. R. 1 Kal. 66. J. 37, 45. 
1 8d. 50. 2 Cre. 430. 

She is eaten up, or rotten with the pox. 1 Rol. 66. l. 41. 67. . 15. 
25. Per Dod. 1 Rol. 420, Vide Cre. El. 648. 


& 55. | 
He war laid of the pox. R. 1 Rel. 67. J. 5. Lat. 2. 2 Cre. 430. 
Infected of the pox, and his wife is laid of it. R. 1 Rol. 67. I. 10. 
Cro. El. 289. 5 
A pocliy rogue, and for aught I know hath filled my bed with French 
fox. R. 1 Kol. 67. 1.35. | 
A pocky-ars'd whore. R. 1 Sid. 50. | 
He got the pox of a red-haired wench. R. I Lev. 20g. 
Hie us burnt and hath the pox. R. Cro. El. 2. | 
She is a lewd woman, or common woman of her body, and hath the pox, 
Per Croke, 1 Rol. 420. 1 Kol. 66.1. 37. 


He is pocky, and the pox haunts him twice a year. R. 1 Rol. 66, 


Go to thy pocky wife, her noſe is eaten with pox, and thou art a pocly 


| Enave. K. in an action by the huſband for the words ſpoken of him. 
_ Gro. EL. 878. | | 

She is a whore and a pocky whore, R. Cart. 55. 

He hath the pox, and lives incontinently. Pal. 64. | 

[But the words which charge a perſon with an infectious diſeaſe 
muſt ſpeak of the preſent time, for with reſpeC to defamation the 
diſtinction is this: the charging a perſon with having committed 2 
crime is aCtionable, becauſe the perſon charged may ſtill be puniſhed, 
it affects him in his liberty. But charging another with having had 


a contagious diſorder is not actionable, for unleſs the words ſpoken 


impute a continuance of the diſorder at the time of ſpeaking them, 
the giſt of the action fails; for ſuch a charge cannot produce the 
effect, which makes it the ſubject of an action ; namely, his being 
avoided by _ And unleſs ſome ſpecial damage be alleged in 
conſequence of that kind of charge, the words are not actionable. 
. Therefore, theſe words ſpoken of a woman, I have kept her com- 
mon theſe ſeven years, ſhe hath given me the bad diſorder and 
three or four other gentlemen,” are not actionable becauſe they 
may refer to a time paſt. Carſſale v. Mapledoram, B. R. E. 28 Geo. þ 
'2T. K. 473+] | ia | 


D zo.) Words, by which the Party has a ſpecial Damage. 
Or, any words by which the party hay a ſpecial damage; as, wy 
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art a whore ; whereby ſhe loſt her marriage; 1 Kol. 35. J. 15. 34. 
J. 40. Het. 18. fat, (F 20, 21.) * 

Or, A. had uſe of thy body. 1 Rel. 35. L. 5. 

Or, A. did get thee with child, 1 Rol. 35.1.2. 4 Go. 16 

She had — baftards, or ſbe had a child. R. Gro. El. 639. . Vids 

Bul. 48. 
g Thou art a whore, and thy children by thy Aft huſtand are A. baſe 
tards ; per quod, & c. R. Cro. Car. 322. 

She lay with A. in a ditch, and his breeches were down, and * were. 
at it; per quod, Kc. K. 1 Ral. 66. J. 32. 1 Kol. 420. 

She is a burſten-bellyed quean ; by which ſhe loſt her marriage. 

She is a man, net a woman ; per quod, &c. N 

So, if he ſay of a man, thou art a whore-maſter, and haft laid with : 
A.'s wife; whereby he loſt his marriage. 1 Rel. 35. J. Ink R. 
2 Cro. 323. 2 Bul. 89. R. 3 Bul. 48. 

Or, was found in bed with A. f — R. 1 Kol. 35. l. 25. Gro. | 


| Car, 269. 


So, he had tao baſlards. 1 Rol. 35. l. 45. 3 Bul. 48. | 

He was harſþ to his former wife, and would not allow her neceſſaries, 
per quod, & c. 

So, if the words are written in a letter. Vide Libel, (B 1.) 

So, if ſhe loſe her marriage, it is a temporal damage, tho' the 
words are not ſpoken to the ſuitor, but to a ſtranger cont, Cro. 


EI. 787. 


So, if by the words the party loſe conſertium vicinorum : 28, foe is 
with child. 1. Rol. 3 5. J. 20. Semb. cant. 1 * 396. 1 Vent. & 
1 Lev. 261. 

If he loſe the place of chaplain to a nobleman. R. 1 Lev. 248. 

So, if by the words the party be accuſed, and put to expence for 


purgation ; as, he had uſe of my wife's body by force: whereby he was 


necuſed of a rape. 1 Kol. 35. Vide Lut. 337. 

If a parſon declare a man to be excommunicated, when he was 
not; whereby he was removed from the church and lacraments, | 
and put to expence for his vindication, R. 1 Rel. 37. l. 5. 

But it is not a ſufficient ſpecial damage, that a diſcord happened 3 
tween him and his wife, and he war in danger of a divorce, 1 Rol. 34. 
J. 45. Vide poſt. (F 20. ) | 

That her father was in a paſſion, and put her out of his houſe. R. 
1 Vent. 4. 1 Sid. 396. 1 Leu. 261. Vide poſt. (F 20.) 

. That ſbe leſt conſortium vicinorum. 1 Sid. 396, 7. Vide ſupra. 

That the plaintiff himſelf, of whom tlie words were ſpoken, refs uſed 
the marriage. K. 1 Rol. 35. J. 50. 

That "a was in danger of the flat. 18 Eliz. for having a baftard. 
16, But this ee was added by Cote, and not by the 
court. 1 Vent. 4. 1 Sid. 397. 
Dat all perſons ref ſed — with him ; without alleging any 
particular 3 . 1 Rol. 36. L 15. Vide poft. (F 21.) 
That be bot the n of. his _— who intended him 1001. N 
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(E) Manner of Speaking. 
| (Ei.) In an Oblique Way. 
Ap if words are flanderous, it is not material, tho' they ate 
ſpoken indireQly, and obliquely : as, I will make thee an example 
For a perjured knave. , R. 1 Rol. 49. I. 45. Tel. 160. * 
| : She went to the Spaw to be cured of the French pox. R. 1 Rol. 49, 
Fo. 

IT accuſe thee of peiſoning A. R. 1 Rol. 49. I. 54. 

Of high treaſon. R. Hut. 131. 
+ T uill prove, or, I make no queſtion to prove he poiſoned A. R. 1 Rol, 
50. J. 1.5. Tel. 160. Cro. El. 569. | | 

He was whipt for flealing, &c. 1 Kol. 50. J. 11. 

1 arreſt thee, or, I charge thee with felony. 1 Rol. 72. J. 45. Cont, 73. 
J. 50. R. Jon. 302. | 8 

He is in gaol to be hanged for counterfeiting the king*s hand and ſeal, 

R. Ray. 17. | 
IA. was in Wincheſter gao!, and tried for his life ; and would have 
, been hanged, had it not been for Leggat, for breaking open the granary 
of farmer B. and ſtealing his bacon. Carpenter v. Tarrant, M. 10 G. 2. 
B. K. H. 339] | 

Du will lie with a cow again as you did. R. 1 Sid. 220. 

You deſerve to be hanged for flealing. K. Pal. 68, 9. | 
You may well ſpend, &c. for you can coin, &c. for that imports that 
he had coined ; otherwiſe he could not ſpend, &c. R. Sal. 697. 
» So, you have forgot fince you lived at B. there you could clip, &c. N. 

Sal. 697. 

ou never thought. well of me, fince B. flole my lamb ; B. ſhall have 
an ation. &. Cro. El. 289. | | 
If you had had your deſerts, you had been hanged before now, R. Cre, 
. 62. | | 


Bear witneſs, he did fleal. 2 Rol. 165. 
Was that all the fpight that baſtard could do me? 2 Rol. 165. 
Bring home the 40 J. you flole. R. 2 Rol. 165. 
He is in gaol for flealing. R. cont. Hut. 2. K. acc. 2 Cro. 247. 
He was arraigned at the afſiſes for flealing. R. Jon. 299. Vide 
oft. (F "pe | | 
(E 2.) By Way of Queſtion. 


Or, by way of queſtion : as, 2vhen wilt bring the ſtolen ſheep thou 
oleft from A.? R. 1 Kol. I. 5. Mar. pl. 18. K. Pal. 2 Rok 


165. | 
2 will he hang A.? For Healing, &c. R. 1 Rel. 50. J. 20. 
Where is young A.? He ts a thief. R. 1 Rol. 82. I. 10. 
Did you not hear A. flole? &c. 12 Co. 134. 
Vide ante, (E 1.) | 
[Proof of words ſpoken interrogatively, will not ſupport a count 
for words ſpoken affirmatively. Barnet v. Holloway, B. K. H. 39 Geo. 3- 
8 T. K. 150.] | | | 
(E 3.) Or, ConjeQure. 
Or, by way of conjecture: as, I think in my conſcience, if be might 
have his will, he would kill the king. R. 1 Kol, 49. J. 20. 2 Gre: 407 
Vide poſt. (F 13.) | Or, 
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"06 if he fay, if be might have hir will, be would do fo. R. 1 Rol. 48. | 
J. 26..49. J. 5. 2 Cro. 407. 

So, if he ſay, he will be a bankrupt, or will rob A. Ke, in no day 
K. 1 Rol. 49. JI. 10. 15. | 

I do not know but A. ſent B. to rob, Kc. R. 1 Vent. 59. 
ii hides, and for alt I brow in  bankrap 1 Vent. 60, 


(E 4.) As, Epithet, 
Or. by way of adjefive, or epithet to other. words : as, "Kg art a 
bankrupt knave. 1 Kol, 47. J. 15. 20. un.. a 
A fieal ſbecp. R. 1 Rol. 47. J. 35+ 1 5 
A murdering rogue. R. 1 Kol. 77. 1. 40. Cre. Car. 3 18. Jen. 
26. a 
l 4 traitorly naue. R. 1 Sid. 103. 1 Lev. 90. 
A thieving rogue. 1 Sid. 373. 1 21. 
A buggering rogue. R. 1 Sid. 373. 
A perjured whore. R. Hard. 7. 
So, if the epithet be 1 to the ſcandalous words: 1, thou art 
a whore-thief. 1 Rol. 47. l. 55. 
i * cheating thief. 1 Rol. 47. J. 50. ( Vide Hard. +) 


(E 5.) Or, Report. 


Or, by way of report: as, if he ſay, A. ſpoke ſuch words; an action 
lies with an averment, that A. did not ſpeak them. X. 1 Rel. 64. 
J. 5. K. 12 Co. 134. K. 2 Cro. 162, 3. 406. 3 Bul. 2238. 

Or, A. told him B. ffole, &c. when A. did not ſay ſo. * 1 Rel, 
64. J. 15. R. 1 Lev. 82. 2 Kol. 165, 6. | 

A woman told me ſhe heard one ſay. R. 1 Rol. 64. I. 25. 

1 heard a bird ſing, or, I dreamed, &c. 1 Lev. 277. 

So, if he ſay, A. told me B. flole, & c. but I do's ue © its 
Mar. 8. 

But if a man fay, A. told me B. fole, & e. when A. did really ſay 
fo, an action lies againſt A. but not againſt the relator; for he names 
his author. R. 1. Rol. 64. J. 20. | 
You flole a mare, unleſi A. S for ſworn. Vide 2 Cro. 5 30. 


(E6.) Or, Exclamation. 


Or, by way of exclamation ; as, that perjured villain ! R. 1 Rol. 76. 
J. 46. 84. J. 40. | 


(E 7.) Where the Perſon is indireAly deferided. 
So, it is not material, if the perſon of whom the words are ſpoken 
be deſcribed indireQtly, when the perſon is — as, > aſe 1 


ter, Mr. B. hath robbed, &c. an action lies by B. with an — | 
that he was maſter to the 8 aking. K. 1 Rel. 75. J. 
82 the averment. 1 Aal 79. J. 50. 80. % 5. Fo 
I 
: _ Il be fay, tha ſervgf trait, the maſter ſhalt have an a8on, 
75. J. 25. 
One of us is perjured; B. anſwers, ir ir nut I A. replies, nor I; B. 
have an action. Dub. 1 Rol. 75. l. 40. If | 
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II, upon a diſcourſe of a bill in Chancery, a man ſay, thoſe defend. 
ants murder d, &c, each defendant ſhall have an action. 1 Ref. 75. 
J. 45: 82. 4.26 KR. Cm. Car, 312. Nd ai. o. 
y landlord A. is d thief; A. ſhall have an action, with an aver- 
ment, that the ſpeaking was of him. R. 1 Kol. 79. J. 50. 80. J. 5. 

This baker hath perjured himſelf. A. a baker ſhall have an action, 
with an averment, that the ſpeaking was of him. R. 1 Rel: 80. 
d. 15. | | SIE | 
4 thy brother, ot thy ſon, is a thief; the brother, or the ſon, ſhall 
have an action with an avetment, that the ſpeaking was of him. R. 
1 Rol. 80. J. 20. 35. 84. 1.35. K. 2 Cro. 107. 

He that goes before thee is perjured ; A. ſhall have an action with an 
averment, that the ſpeaking was of him, er quod ile praivit, &c. R. 
1 Kol. 8 1. J. 5. | | 

Where is that long-lockt murdering rogue ? And being aſked who? He 
anſwered A. A. ſhall have an action. K. 1 Rol. 81. J. 11. 

Mer. receiver hath deceived the king; with an averment that he was 
b fz receiver, and the ſpeaking was of him. R. 1 Rol. 82. I. 35. 
He | the plaintiff) aud one Allen are perjured. R. 2 Cra. 
102. 58 | | 


(E 8.) Where the Slander is by Antitheſes. 


$0, where the words are ſpoken by way of amithgſit: as, J am 
0 traitor, but have ſeen thee in rebellion. R. 1 Sid. 381. 1 Lev, 
1 ö | HS | ; 
"He ſaith, I am perjured, be is perjured as well as J. R. 1 Lev. 65. 
Ray. 51. | | 

7 brow what I am, I know what A. is, I never buggered a mare. 


R. 2 Lev. i150. 1 Vent. 276. 
Jam a true ſubjett, thou art none. Godb, 441. 


(E 9.) Ot the Words import a Time paſt. 
So, if the words import a time paſt: he was a thief, and flole, &c. 
R. 2 Cre. 622. f | 
He came a broken merthahnt from H. R. per three F, Civ. Cat. 
317. Jen. 321. Hut. 125. | 8 


(F) What Words are not actionable. 
CF i.) If they do not import a certain Charge. 


(F i.) BU words are not actionable, if they do not import . 
O treaſon.] certain charge of ſome offence : as, he is diſalfected to 
"the government. R. cont. and affirmed upon error in the Exchequer, 
10 reverſed in parliament. Ca. Parl. 14. Vide ante, (D 1.) pop. 
e b | 75 
+ . Thou ſerveſt no true ſubject. Cont. per two F. Fenner acc. 1 Ln. 
336. 2 Cre. 202. ITT | 2 
. LOT true ſubjeft to the kiag, and that I will prove. R. 205. 
202. Tel. 104. | 8 | _ 
Who.is nat the queen's friend, ner a true ſulje®, R. Cro. El. agb. 


(F'Z) 


_ 
* 


* 
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F 2.) Of murder.) So, if a man ſay, Be poiſoned A. without an 
zverment, that he is dead. Semb. 1 Rol. 77. 7. 45. 50. Cont. Cro. 
El. 823. Vide ante, (D 2.) pot. (G 9.) Ts : 
She threw her baſtard into the dock, with an averment that a dead 
child was found there; for it does not appear that the ſame child was 
intended. R. 1 Rol. 79. J. 10. 1 | 8 
She had a child, and made it away. Per three J. Bridg. cont, 
Cart. 55. | nd 
He + "WP his head, one part lay cn one ſhoulder, another part on the 
ether; without ſaying, that he was dead. X. 2 Cro. 184 
He murdered A.'s child modo defunct. without ſaying, that the child 
was dead at the time of the ſpeaking. X. 2 Cro. 215. 343. 


(F 3.) Of felony. By flatute.) So, if he ſay, you bewitched. my 
ware, 2 LE no fiſh. 1 Rol. 45. 1.18, Vide ante, (D 3.) gf. 
F 17. „ | | 
| | 2 art a witch, I will make thee ſay, God ſaved my mare. R. 1 Rol, 
45. J. 40. Cro. Car. 320. | 3 

T hou art a witch, and by thy means I loft my mare ; without ſaying 
that he loſt her by her ſorcery. R. 2 Cro. 531. 3 
Thou inchantedſt my bull, and made him run mad about the common.. 
R. 1 Sid. 424. 1 Lev. 276. | | 

Thou art a ſorcerer, and inchanter. 1 Rol. 45. I. 10. | 

He ran away from his captain, and deſerves to be hanged, without ſay- 
ing, that he was prefled. K. 1 Rol. 63. J. 50. 


(F 4.) By the common Iaw.] So, if he ſay, he was whipt for fleal- 
ing, or burnt in the hand, or ſhoulder ; for he ſhall not be burnt in the 
ſhoulder for felony. R. 1 Kol. 48. J. 30. Jan. 308. Vide ante, 
(D. 3.) 7%. (F 17.) | i | 
He is in gaol for ſtealing ; for perhaps he is not guilty. R. 1 Rel. 49. 
J. 30. Pal. 61. 9. KR. cont, 2 Cro. 154. 247. Vide ante, (E Y 
He was taken for flealing, and I have long ſuſpefted him. R. 1 Kal. 
49: J. 35. A. It he avers that he never was taken. 1 Rol. 64. 
45. | . HS 
J charge thee with felony, 1 Ral. 73. I. 50. [Vide ante, (D z.) 
contra, and with reaſon. | 
He flole by the highway-/ide ; for it might be a ſtick or an apple. 
19.7% LS -* 5 | 
He pilfered away my goods. . R. 1 Rol. 73. J. 15. | 
He did filth 4 from A. R. 1 Rol. 5 l. i, 3 
You uſe me as your wife did, when ſbe fiole my cuſhion, without an 
averment of the ſtealing. 1 Rel. 78. J. 25. | 
He is infected with, or ſmells of the robbery of A. Kit. 173. . 
He was arraigned for ſtealing. Pal. 68. Vide ante, (E 1.) 
A. boft plate, and he hath it, and will be hanged for it. Pal. 65, 
* rr and received the cloth back, and bears with the thief. - R. 
2 Kel. 67. |. co. | 0 | 
I war robbed of a cloak and A. was preſent, and carried home the cloak, 
ad nd compounded for the robbery. R. 1 Rel. 68. J. 5. 
He was in Newgate for a Rhone, Dub. Sho. 291. 
T hou haft committed burglary in breaking his houſe ; without ſpeaking 
of any one. R. 1 Rel. 71. 1. 30. | | 
ES Vol. JI. = 8 He 
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He is a cheat and ſtole two bonds from me. R. 1 Sid. 35. 
v. Robery, B. E. E. 10 Will. 3. 2 Salk. 694. 5 Med. kep. * 12 
Tamlin v. Hamlin, B. R. M. 3 Will. 3. 1 Show. 181. Todd v. 
ins ings, B. R. E. 23 Charles 2. 2 Saund. 307. 1 Vent. 117. Davis 
| iller, B. R. T. 15 Geo. 2. 2 Str. 1169.] 

| " (The ſaying to another, © you are a /windler,” is not afionable. 
Savile v. Jardine, C. P. T. 35 Geo. 3. 2 H. Bl. 5 

He is a thief, and flole my furze ; of which hoy cannot be com- 
mitted. K. Fon. 11. Vide 2 Cro. 114. 

And ſſole my corn in my field; for it ſhall be intended fanding corn. 
2 Cro. 205. | 

And ſtole iron bars out of my window ; for it ſhall be intended, bars 
fixed to the houſe. K. 2 Cro. 205. ns 

He ſtele lord A.'s deer. R. Sal. 696. [But ſince the ſtatutes have 
made theſe offences felony, ſuch words would now be aQionable. 
Vide flat. 4 Geo. 2. g. 32. and 7 Geo. 1. c. 22. 25 Geo. 2. c. 10. 

He is a thief, for he broke the cheſt of A. and too gl., for it does not 
appear that he took it feloniouſly. &. 2 Cro. 687. 

[He was put in the round-houſe for ſtealing ducks at Crowland ; are 
"aCtionahble, if laid to be ſpoken 18 lſely and maliciouſly, otherwiſe not, 
Beavor v. Hides, P. 6 G. 3. Viiſ. 3o0.] 

' [This child can hang you, Hm 480. ] 


g. Of n So, if he ſay, be is 1 generally. 

11 — (D 5. 7.) ef. (F 18.) 

He is forſworn, for he 2 his hand to a bond, and ſwore nay, R. 
1 Kol. 70. 1: 5. 

He delivered untruths in his anſwer in Chancery. R. 1 Rel. 70, 
J. 1 on 

2 was reproved in his cath at the ofſiſes, R. 1 Rol. 73. "by > 

He perjuredly preſented, & c. tor this is not a direct charge. R, 
2 Cro. 80. 120. Tel. 72. 

I have indicted A. of perjury, and doubt net to prove it. R. 1 Sid. 
220, 
S8io, if he ſay, & perjuredly preſented me at a viſitation ; and do not 
ſhew for what offence, by which it may appear to be within his of- 
fice. R. 2 Cre. 80. 120. Tel. 72. [Vide ſupra.) 
He is perjured, for he was forſworn in the b hap of Glouceſter: | 
court, without ſaying, what court. K. 2 Cre. 436. 190. 


ih 6.) 95 forgery.) So, if he ſay, he forged the queen's evidence. R. 
ol. 65. J. 30. Vide ante, (D 8.) 

""h for 220 writings, (without ſaying, what, ) for which he 1 25 
his cars. K. 1 Kel. 66. I. 9. 1 Sid. 16. 

He forged this warrant ;, for the word (warrant ) is uncertain. R. 
1 Rol. 60. J. 25. 1 Sid. 16. 

He put preſentments into the jury verdict without their conſent ; if he 
be not an officer. R. 1 Rel. 65. J. 50. 

B. hath found forgery againſt him, and can prove it. R. Hob. 305. 

He hath recovered 4001. by forgery, &c, R. 3 Leo. 138. 

He forged falſe litters. K. 1 Sid. 155. Vid. 1 Lev. 112. 

He gave me a falſe and forged acquittancs. 1 Sid. 1 55. I Lev. 112. 

He 7 ued rpon forged bonds, R, 1 Vent. 3, | 1 

e 


in 
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He is a knave upon record, a forgering knave. Dub. Lat. 21. 


(F 5.) Of general eee So, if he ſay, thou art an errant 
regue. R. 1 Kol. 43. 1. 22: Pide ante, (D 8.) x 
A cezening rogue, and cozened me of 30l. R. f Rol. 68. 7. 24. Kit. 


te. 173. 6. 

| A ſcurvy bad fellow. 1 Rol. 43. I 1. 
88 A common wrong-doer, or villain. Kit. 173. Vide Mo. 29. 

A falſe knave, rogue, uſurer, &c. Kit. 173. 4. b. Mo. 29. 79. 
25 ' (Your father was a horſe-flealing rogue, and you are a great rogue, 
Bellamy v. Barker, P. 6 G. Str. 304.] | | | 

"y A cheating knave., R. 1 Sid. 35. 48. R. She. 181. 

| A forſfworn fellow. R. 1 Sid. 48. 
" Of a trader, he is a very varlet and a knave. R. 2 Cro. 204. 
e. You be a cheat, and have been a cheat many ears. R. Sal. 694. 

| A cozening roguc, a cut-purſe rogue. K. 2 Cro. 536. Pal. 10. 
ot Of a merchant, without a callaguium of his trade, he is a cheating 

| rogue, a runnagate rogue. R. Hard. 8. Vide 2 Lev. 214. 

re You are a cheating old rogue, and have cheated the fatherleſs and the 
t. widow ; if laid without a collaguium of his trade. Ludwell v. Hole, 


P. 12G. . Str. 696. 2 Lord Kaym. 1417. $3 
Tou cheated the lawyer of his linen, and fload bawwd to your daughter to 
make it up with him. You cheat every body. You cheated me of a ſheet. 
4 Du cheated Mr. S. and I will let him know of it : not aQtionable, with- 
out a colloquium of plaintiff's trade. Davis v. Miller, T. 15 G. 2. 
. Str. 1169. | | 5 
He is a filching fellow. R. Pal. 29. | 
ö. Ar. mayor hath cozened the town and county. R. Jen. 308. 


. (F 8.) So, General Words of any in Office. 


(F 8.) As juftice of peace, & c.] So, if he ſay of a juſtice of peace, qe 
ii a bloxod-ſucker, and will take a couple of capens. 1 Nel. 56. J. 52. Vide 
ante, (D 15.) | | 
He is not wvorthy to live in a commonwealth, N. 1 Rel. 57. I. 5. 
T hou loft the preſentation by being à recuſant. 1 Kol. 56. J. 40. 
He is not worth a groat, and gone to the digs. e. 1 Vent. 258. 
He is a raſcally villain, and keeps a company of thieves and traitors to 
do miſchief. R. per three * to cont. 2 Cro. 59. | 
You would be a juſtice like A., a fol, an aſs, a buffle-headed juſtice. R. 
1 Sid. 67. I Lev. 52. | 1 
He was a debaucht man, not fit to be a juftice; for he ſpeaks of a 
time paſt, 1 Vent. 50. . | = | 
So, want of ability in a juſtice of peace is not actionable ; for it 
is an office of honour only ; as, he is a beetle-headed juſtice, an a, a 
coxcomb, & c. Sal. 6g;. 1 Sid. 67. 1 Lev. 52. 
He is a vermin, corrupt man, and a hypocrite. K. 1 And. 120, 


(F g.) Attorney.) So, if he ſay to an attorney, I'll have thee lick- 
* 1 the bar, R. 1 Kol. 55, l. 20. Vide ante, (D 24.) poſt 
18. | | 
H. hath found forgery againſt him. N. Hob, 30g. 
He keeps his houſe, and compounds with his creditors, Pal. 65. F 10.) | 
| 8 2 | (F 10, 
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(F 10.) Trader.) So, if he ſay of a man, who does not buy, nor 
ſell, he is a bankrupt. 1 Kol. 44. J. 10. Vide ante, (D 25.) 

So, if he ſay of a tradeſman, he cheated me of a noble in ſuch goods ; 
for if he eozened him in the price it is no ſlander. R. 1 Kol. 55. 
J. 50. 62. J. 1 

His ſhoy-beok is a falt book. R. 1 Pol. 62. I. 2. Pal. 65. 

Hie hath cozened me in my meaſure. R. 1 Rel. 62. |. 10. | 

He hath cozened me of 5001., without ſpeaking of his trade. R, 

1 Kol. 62. 1.20. 30. 68. J. 26. Jon. 366. 

He knows not how to make a good piece of work ; without laying what, 
or a diſcourſe of his trade. 1 Mod. 19. 

He is a cheat, and I will prove him a cheat, R. 5 Mod. 398. R. Ray. 


169. Hard. 8. 24 
He is a varlet, ſutpreſe 'd his brother's will, and is a bypecrite. R. 6 
Pal. 21. | | 


[Of a carpenter — he has charged A. fer forty days work, and re- 
ceived the money for the work, that might have been done in ten dar, 
and he is a rogue for his pains. | Lancaſter v. French, P. 1 G. 2. Str. 8 
| / 

7557 a brewer, my mare piſſes as good beer as he brews. E. 1 Rol. 58. 
L 35. Jon. 441 

Of a livery-l|lable-keeper, he buys only An rotten hay ; ſor it is 
not a trade. R. 1 Rel. 5. J. 52. 

Of a carrier, Ie is a barretor. 1 Rel. 59. I. 20. 


(F 11.) A perſon offefted by a malady. ] So, if he ſay, Thou haſt the 
falling fickneſs. 1 Kel. 44. J. 7. Vide ante, (D 28, 29.) poſt. ay 19.) 


(F 12.) Or, which charge only with an Inclination. 


Or, if he charge only with an inclination : as, thou art a thievi ib | 
rogue. 1 Sid. 373. Pal. 64, 
T hou wouldſt have killed me. R. 1 Rol. 51. I. 23. 
Thou art a murd reus qucan. 1 Rol. 47. I. 30. 
T hou keepeft men to rob me. R. 1 Rel. 51.1. 1. 
T hou procureft A. to come thirty miles to commit perjury ; without ſay- 
ing, that the perjury was committed. R. 1 Rel. 51. 4. 5. Vide ante, 
1 6.) 
. T hou didft go to D. and vu, have given him money to rob A. and he 
did rob him, &. Jen. 84. 
Theu didſt ſuborn witneſſes to ſwear, & c. if he do not ſhew a perjury 
committed. Semb, Mod. Ca. 202. 
Or, he is a rare chancellor to ſuborn witneſſes, & e. for it is only 2 
deſcription of the perſon, and Joes not charge him with any offence 
in his office of chancellor. Per tus J. tauo cont. Sal. 696. od. Ca. 
202, 3. 
T hou art a bankruptly knave. 1 Rol. 47. J. 25. 
T hou haſt thieviſhly talen. 2 Cro. 81. 
T hou haſt dealt traitoroufly, Did. 


(F 13) Or, denote only the Opinion, or Suſpicion of him who 
: ſpeaks. 


Or, if the words denote only the ſuſpicion of him who ſpeaks: as, 
be deſerves to be * 1 Rel. 43. 1, 10. * I count 


89 + * 
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J count thee to be a witeb. 1 Rol. 46. J. 35. 

If a man adviſe another to call in money from a tradeſmen, and to. 
take heed haw he truſts him. R. 1 Rel. 61. J. 30. 

if he ſay, I will prove thee a thief, I will prove it by thy fon, or ſnd 
him to the devil ; for the laſt words denote his doubt, K. 2 Cro. 
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(F 14.) Or, charge no Perſon certain, 
Or, if the words charge no perſon certain : as, one of my brothers ir, 


Ke. 8 he had ſeveral brothers. * I Rol. 8 1. I. 25. Vide ante, 


E 3. 

Iff he ſay to three witneſſes, one of you 25 ; perjured ; none of them 
ſha!l have an ation. V. 1 Rel. 81. J 35. 

So, if he ſay, my enemy is, &c. no one ſhall have an r 1 Kol. 

81. { 40. 


The Boxes are traitors ; none of that name ſhall have an action. 


1 Kol 80. J. ao. 
She had a child, and ſbe or femeted; elſe made it . Per three J. 
Bridg. cont. Cart. 55. 


It words are uncertain, and cannot defi ign any particular perſon, . 


no averment thall make them aQionable. K. 1 Kol. 81. J. 25. Pi - 
peſt. (G 9.) | 


(F 15.) Or, are explained by other Words. 


Or, are explained by other words to a different ſenſe: as, he i 


a thief, and fieleany corn of my land. 1 Rol 70. |. 37. 

Or. half an acre of my E for & it ſhall be intended growing, R, 
1 Rol. 70. . 41. 

He is a thief, and took my goods in execution. R. 1 Rol 51. J. 45. 

He is a thief, and ſlole my furze, corn, tree, &c. R. Hab. 331. 

And ſtale my bonds. 1 Sid. 35, [But now it would be pores, 
for ſtealing bonds is made felony, } 

Of a phyſician, he Filled A. with phyſick. R. 1 Rel. 71. I. 1s. 

So, if they are explained by precedent words: thou art drunk, and 
T ſhall not hold up my hand at the bar, ar thou didft ; for that perhaps 
was for drink. 1 Kol. 71. J. 

* is a knave, and conſented to take 20 5. out of A. 4 pocket. 1 Rol. 
71. 1 10. ä 


He flale my piece, and I charge Bim 18255 felony ; ; for the firſt wordg 


are inſenſible. R. 1 Rol. 72. J. 50. 
Yet where defamatory words are in a diſtin clauſe, they ſhall 


not be explained by the addition of another clauſe, which ſeems. 
to make a qualification: as, thou art a perjured whore, and forſworeſt 


thyſelf at W. X. Hard. 7. 
(F 16.) Or, may be taken in mitiori gel. 


F 16.) Tho' they ſound near to treaſen | Cr, may be taken in mi- 
riori ſenſu ; as, you are no true ſubje to the king ; for perhaps he had 
not paid taxes. 1 K.. 43 J. 20. 69. J. 20. Vide ante, (D I — 


F x.) 


Thou art a relel; for it may be that a commilſc n of * 


ü ed out of Chancery, R. 1 Rel. Gy. l. 12. K. Grd. Zl. 878. 
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 Thoeu art a coiner of money ; for it ſhall be intended in the mint. R, 
1 Rol. 72. I. 40. 1 t 75 
A rebel againſt the king. R. 1 Sid. 132. 
T hou haft ſitten on the pillory. R. Cro. El. 62. | 
Thy warrants (to ſerjeant Heale) have undone many; for his 
warrant as a juſtice of peace may be intended. X. cont. in B. R. but 


reverſed in the Exthequer. Pal. 65. 


(F 17.) Or, to felony.) So, if one ſay, you are a witch, generally, 
without charging with an act within the fat. 1 Fac. 12. R. 1 Rol. 
44-4. 2. 45. l 2. 16. 26. K. 181d; 52. R. cont. 2 Cre. 150. 
306. RN. acc. 2 Cro. 531. K. acc. Cro. Car. 282. 324. Pride ante, 
(D 3, 4.— F 3, 4.) | 

She can witch, and unwitch. R. 1 Rol. 45. I. 10. | 

Thou committeſt ſacrilege every day. R. 1 Sid. 376. 1 Lev. 250. 

So, if he ſay, thou haft ſtolen my furze ; for it ſhall be intended, 
growing. R. 1 Rel. 70. J. 51. Hcb. 331. | | 

He burnt my barn; for it ſhall not be intended, with corn. R, 
1 N 73. l. 38. 39. ü 

I charge him with felony fer taking money out of A."s packet ; for it 
might be only areſpaſs. N. Hob. 395. 

He flole my lead from my houſe. 1 Sid. 104. [but now this would 
— actionable ſince the ſtealing of lead from the houſe has been made 
elony.] 

Or, he flole the ſhutters of my window; for they are parcel of his 
houſe. . 1 Sid. 104. | | | 

He ts a pick-pocket, he picked my pocket, and tock axvay my money. R. 
2 Lev. 51. I Vent. 213. | | alta 

It fhall go hard with him for his life, but his gflate he ſpall loſe for 
marking my ſheep. Ray. 12. G ; | | 


(F 18.) Or to perjury, &c.) If he ſay, thou art forſworn, gene- 
rally; for it ſhall not be intended in a caſe, where perjury may be 
committed. K. 1 Kol. 39. J. 45. Vide ante, (D 5. 7.—F 5.) 

Thou art forſworn in L. court ; which docs not appear to be a court 
of record. K. 1 Kol. 39. J. 50. 40. J. 20. 41. J. G. 69. J. 50. 

Or, if it do not appear, that the matter in which the oath was, 
was within the juriſdiction of the court. 1 Rel. 40. J. 25. 

Or, if it is not averred to be at a trial, Cc. K. 1 Rol. 42. I. 25. 
79. | 15. 25, | 

(Saying of plaintiff, that he has for/avorn himſelf, and that the de- 
fendant had three evidences who would prove it, is not actionable 
without ſhewing that the words were ſpoken in reference to ſome 
judicial proceeding in which the plaintiff hd been ſworn. Holt v. 
Schelefield, B. . J. 36 Geo. 3. 6 T. K. 691. 

Or, if he ſays he is forſruos u, for he ſaid, the word was warth 408. 
when it was dear of 13 8. ſor he does not directly ſay, that it was not 
worth 40. K. 1 Kol. go. J. 40. | | 

So, if he ſay, you loft the patronage by being a recuſant ; for it ſhall 
not be intended a popiſh recuſant. R. 1 Kol. 39. J. 35. 

If he ſay to an attorney, you are a maintainer of ſuits, it ſhall 


be intended, in his practice. Hes. 117. 1 Rel. 53. J. 40. 55. 
L. 35s N | 
; (F 19-) 
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. (Fig. ) Or, as charging with a diſeaſe.) [To ſay a man has had 

the pox is not actionable. Tayler v. Hall, T. 16 G. 2. Str. 11694 
Vide ante, (D 28, 29.—F 11.) 

So, 0 he lay, he is full of the fen. 4 Co. 15. 1 Rol. 67. J. 20, 
Mo. 573. £43 
That art a pocky awhore, go to the leach for the pox. 1 Rol. 67. J. 30, 

- A ſeurvy pocky whore ; tor it does not appear by any nan, 
that he meant the French pox. R. 2 Cre. 499. 

Thou art M.'s hackney, thou art a thieving avhore, a pocky whore. R. 
2 Cro. 514. Godb, 278. 

So, it Cerniſb or Welſh words have a double intendment, and im- 

ort ſometimes a mere taking. ſometimes a felonious taking, they 
ſhall be conſtrued in mitiori ſenſu. Pal. 64. Vide 1 Kel. 71.1. 37. 
Yet, words ſhall not be itrained contrary-to the uſual conſtruce 


tion of them. K. 1 Kol. 71. J. 45. 


(F 20.) Or, do not import any temporal Damage. 


Or, if the words do not charge with an offence, for which the 
party ſhall have a temporal damage, tho' they are contra bonat mares 5 
as, you are a whore. 1 1 dl. 34. J. 40. Vide ante, (D 10. 30.) 

A whore maſter. 1 Rol. 34. 1. 40. Vide Mo. 10. 29. 

A baſtard bearing whore. K. 1 Kel. 36. J. 5. Sy 

An adulterer. Ait. 173. a. R. Mo. 29. Vide 27 H. 8. 14.6. 

You are a whore, and A. had the uſe of thy 4 Cro. El. 582, 
R. 1 Sid. 61, 62. Cont. 3 Med. 120. 

You was got cuith child by A. ae ber father diſcarded her, 
K. 1 Vent. 4. 1 Sid. 396. 

Thou art a whore, and Bad a baftard by A.; for it is no temporal 
damage, if no charge to the pariſh. X. Sal. 696. 693- 

T hou art a common whore, and N. i whore. &. 2 Mod. 296. . 

Thou hadfl a baſtard , if it does not appear that it may be a charge 
to the pariſh. K. 1 Rel. 37. 40, 38. J 25. Sal. 693. 

He is 8 reputed father of A. c bſtard. R. 1 Rel. 37. J. 45. Cro. 
Car. 4 

T, 797 tuo baſtards thirtygſiæ years ago; whereby there was diſ- 
cord between him and his wife. 1 Aol. 34. J 50. 2 Cro. 473. 
2 Kol. 24. Pepb. 140. Godb. 273. 

Thqu art a bawd. K. 1 Kol. 44. J. 22. 1 Sid 241. 

A pimp. KR. 1 Rel. 44. J. 30. 35. Cro. Car. 393. | 

Thou tookeft 5 8. 4 help two rogues and whores to a clean pair of /heets. 

1 Sid. 241. Ray. | | 

A bawd 3 pars and broug htefl young thi 2 gentlemen, R, 
1 Sid. 438. 1 Vent. 53. 1 Med. 31. cont. [Is not this an indictable 
| offence ? If it be, to caarge one with it, is actionable. ) 

T hou art an heretick, Kit. 173. 6. K. 27 H. 9. 14. ö. 5 
: So, if he ſay of one not a my yon are a bankrupt. 1 Rol. 44, 

10. 

Of one not of a profeſſion, you are a common borretor. 1 Rol. 44. 
J. 12. Kit. 173. 4. 


F 21.) Or, the temporal Ne remote. 


80, if che temporal 2 of moment, or is remote: as, if 
aug . * 
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the party allege, that by reaſon of the words all honeft perſons matrimo- 
nium hucuſque — et adhuc recu * without ſpeaking of 
any particular marriage. K. 1 Rel. 36. J. 15. tho' it be found by 
verdict. Vide ante, (D 30.) 

T hat fhe lift her marriage, without alleging any particular ſuitor, 


K. 2 Cro. 499. 
That he ſaid of a butcher, ſpeaking of his meat, the cow died in 


calving, whereby he loſt his cuſtomers. H. Sal. 693. 


So, if the temporal damage is not preſent : as, if one ſay, he was 


N . be a juſtice ; for he may be now fit. 1 Kol. 48. J. 15. 


if he ſay, he bot the _ by fimony ; for he lolt i it only, uni- 


cd vice. „. 1 Rel. 38. J. 
So, he had the French pox ; for he may now be cured. R. 1 Rol. 


48. J. 20. 67. I. 31. R. Ney, 151. Per tao J. al. 30. 

So, if the damage be by accident, and not a direct conſequence of 
the words: as, if a man ſay to a ſervant, thy miſtreſs is a whore, 
whereby ſhe loſes her marriage ; if the words are not ſpoken to the 
perſon in treaty for the marriage. K. Cro. El. 787. 

If he ſay of a ſchool · miſtreſs, you are a whore; if no ſpecial damage 


is alleged. 1 Vent. 21, 
So, if the verdict find for the defendant as to the ſpecial damage; 


tho“ it find the ſpeaking of the words. R. 2 Med, 296. 


F 22.) When ſpoken in a Courſe of Juſtice, 


Or, are ſpoken in a courſe of Juſtice : as, if a man object to 2 
ee that he it perjured; tho' it be falſe. 1 Rel. 33. J. 5. Vide 
2 Cr0. 91. 

Or - that an affidavit againſt him is falſe, R. 1 Rel. 33. J. 45. 
87. J. 30. Jon. 431. 

(If on motion for information againſt a juſtice, ſupported by aſſi- 
davit of A., defendant in his affidavit in anſwer denies the charge, 
calling it what A. has fo falſely fevorn againſt him action does not lie. 


Aſtley v. Younge, T. 32 & 23 G. 2. 2B, M. 807. 


So, if a man exhibit an indictment, appeal, Cc. of murder, ſe- 
lony, perjury, Sc. of which the party is acquitted. Vide 2 Inf. 228. 
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So, if a man ſpeak ſcandalous words to his counſel, ſolicitor, &c. 
in order to have an action, or other proſecution 1 ina counle of jultice 


againſt a perſon. 2 bf 228. 
Or, deliver them i evidence to a jury. Bid. 


So, if a counſel ſpeak words material to the iſſue; tho? they are 


falſe and ſcandalous. R. 1 Rol. 87. I. . 2 Cro. go. Vide Mo. 79. 


As, where the queſtion is of the bankruptcy of A., if a counſel. 

fay expreſsly, that he is a bankript, tho' he be not. K. 1 Rel. 33. 
J. 20. 
So, tho' the words are not directly 8 to the iſſue: as, in falſe 
impriſonment, the defendant juſtifies, that the plaintiff did not find 
ſureties for his good behaviour, iſſue de ſen tort, and at the trial a 
counſel ſays, that the pluintiff was a man of bad fame, and had commit- 
tea felony. R. 1 Kal. 87. 1.20. 9 Cre. go. 

So, if a man deliver a petition containing ſcandalous matter, by 
wav of complaint to the members of parliament, R. 1 Lev. 240. 


1 Sand. 131. Tho' 


* 
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Tho! it be printed, and delivered to the members; for the uſage 
of parliament warrants the printing, whereof the court will take ju. 
dicial notice. R. 1 Sand. 131. 1 Lev. 240. | | | 

Otherwiſe, if he deliver it to others. Semb. 1 Cand. 131, 1 Lev, 

. | 
ot if he deliver a petition or bill to the king, which contains de- 
famation; for he is the fountain of juſtice. 3 Leo. 138. 
Otherwiſe, if he afterwards publiſh the contents to others. 3 Les. 


8. | 3 
3 if by a ſuggeſtion defamatory to B. any one obtains the revo- 
cation of a patent to B. and a grant to himſelf, and afterwards upon 
a reference to the attorney- general ſays, that the ſuggeſtion is true. R. 
cont. but judgment afterwards reverſed. Hard. 223, 4. | | 

So, if a defendant in treſpaſs plead, that the plaintiff is a bankrupt, 
tho” he be not, an action does not lie. 2 Cro. 432. ? | 
S8io, if upon a libel in the ſpiritual court A. be produced as a wits 

neſs, and the defendant make an allegation in writing, that he was 
perjured, in order to avoid his teſtimony ; tho' the allegation be falſe, 
an action does not lie for this againſt the defendant. 1 Kol. 33. 
J. 5. 2 Cro. 432. | 

But if a counſel, &c. offer in evidence ſcandalous matter, which 
is not material, nor pertinent to the iſſue, an action lies againſt him, 
if it be not true; for it ſhall be intended to be ſpoken malitio/e. Semb. 
2 Cre. go. | Wd 

[Where words are ſpoken in confidence, and without malice, no 
action lies: as, in a character given by a maſter of his ſervant. d. 
mondſon v. Stephenſon, B. R. 6 G. 3. Bull. Ni. Pri. 8.] , 

(But if without ground, and purely to defame, a falſe character 
ſhould be given, an action would he. Bid... y 

[A ſervant cannot maintain an action againſt his former maſter 
for words ſpoken or a letter written by him, in giving the character 
of the ſervant, unleſs the latter prove the malice, as well as the falſo- 
hood of the charge, even though the maſter make ſpecific charges of 

fraud. MWeatherſton v. Hawkins, B. R. H. 26 G. 3. 1 T. R. 1 10.1 


(G) Declaration for Words. 


(G 1.) Muſt ſhew the Plaintiſf to be of good Fame. 


A Declaration for words uſually ſhews, that the plaintiff is of good | 
fame, and clear of the crimes for which he is defamed, | 


(G 2.) Cannot be for, or againſt two. 
And two cannot join in it; for the wrong to them is ſeveral.  R. 
Dy. 19. a. 3 5 
Nor can it be againſt two for the ſame words jointly. Dy. 19. 4. 
in marg. . | | | 
Tho? it be againſt huſband and wife for a ſpeaking by both. Dy. 


| 19. a, in Marg. 
(G 3.) If the Charge be in reſpect of an Office, Ge. muſt ſhew his 
__ Otlce, S. | 


So, if the charge be in reſpect of an oſſice, profeſſion, trade, &c. it 
muſt ſhew his office, r. * * 
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And generally, it ought to ſhew, that he was in office at the time 
of the ſpeaking ; as, if one ſays of a juſtice of peace, he tales bribes, 
it muſt ſhew, that he was hen in the commiſſion. R. Tel. 159. 

And, cum per multos annes jam elapſos extiterit, &c. is not ſufficient, 
R. 2 Rol. 84. R. Cro. Car. 282. Vide Tel. 159. | 

So, if he ſay, he is a bankrupt, the declaration muſt ſhew that he 
was then a trader. Dan, 170. Cro. Car. 282. Vide Tel. 159. 

If he ſpeak of a barriſter, or phyſician, &c. it muſt ſhew, that he 
was Zhen a counſellor, or licentiate. Dan. 169. Vide Tel. 159. 
So, if he charge with words not actionabſe, but in regard of his 
trade, profeſſion, W. it is not ſuſſicient to allege the ſpeaking of him, 
without a colloguium of his trade, &c. R. 1 Lev, 250, 

But, ſo exact an allegation of a continuance in office, Ec. is not 
neceflary, where the words import it; as, if he ſay of an attorney, 
he is an ambi-dexter. 2 Raul. 85. | 

90, ſpeaking to a ſervant, thy maſter ; it is not neceſſary to ſay, 
that he was ſervant at the time of the ſpeaking. Vide Ley, 82. 

And after. a verdict, cum fuit mercator, &c. ſeems good; for it 
ſhall be intended, that he continued his trade, c. Dan. 169. R. 
1 Sid. 425. K. 2 Cro. 222. | | 

So, if the ſpeaking be alleged to be of the plaintiff and his art, it is 


| ſufficient, without an expreſs co/loguium of his trade, Dub. 1 Lev, 
115. Ray. 87. K. 2 Cro. 241. 673. | 


So, a callaguium of office, trade, c. is not neceſſary, when the 
words import it, R. 1 Lev. 280, K, 2 Lev. 62, 


(G 4.) Muſt ſhew a Publication, 


And the declaration muſt ſhew a publication of the ſlander : and 


therefore, the plaintiff ſhall ſay, that the defendant in præſentia et 


auditu diverſorum ligeorum dixit, &c. 

And, if the words are Welſh, or Latin, he muſt aver, that the 
hearers underſtood ſuch language. Hob. 268. R. 1 Kel. 74. A. 
Mar. 2. 16. Dan. 146. | 

And an averment, that they underſtood linguam Romanum, is not 
ſufficient, where the words were Latin; for that imports Italian. 
I Rel. 74.1. 30. RE ; | 

But, if he allege the ſpeaking to be palam, et publice, &c. it is ſuf- 


- ficient, without ſaying, in praſentia et auditu. K. after verdict. Cre. 


861. Dan, 168. g 
So, ſpeaking in preſentia, without ſaying, auditu ; for it ſhall be 


intended in their hearing, R. after verdift, Cro. El, 486, Noy, 57. 


R. 2 Cro. 39. R. Cro. Car. 199. Dan, 168, 
And, if in the firſt count it be ſaid, in praſentia et auditu, and 
omitted in the ſecond count, yet it is ſufficient. &. 2 Lev. 193. 
So, if the words are Hngliſb, tho' peculiar to the dialect of any 
country, the ſignification need not be explained; for the court ought 
to take notice of the ſignification of all Engliſh words. Dan. 161, 


Vide poſt. (G b.) 


(G 5.) Muſt ſhew a malicious Intent. 


80 the declaration muſt ſhew a malicious intent in the * 


# 
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But it is ſufficient to ſay, falid dixit, without malitiazz, R. Mar : 


„ Ow. ct. Noy, 35 N 
8 r, 3 pejorare dixit. Dan. 166. 


(G 6.) Muſt allege expreſsly, what Words were ſpoken. 


So, the declaration muſt expreſsly allege, what words were ſpoken, 
And therefore if it ſays, quod defendens dixit hc verba, vel conſimilia, 
it is bad for the uncertainty. R. Cro. El. 645. 

Or, verba, quorum tenor ſequitur in hec verba, thou, & c-. R. Cro. 


El. 645. 857. Fe : . 

Or, ad tenorem et gfectum ſequentem. R. 3 Mad. 72. Adm. tho 
tenor is ſufficient for a libel ; for tenor imports a copy or tranſcript z 
and therefore, if the words, quorum tenor, &c. are alleged, it may 
be compared with the original livel z but there canvot be a tenor of 
words; and therefore, if words are alleged Juxta tenorem ſequentem, 
it has never been allowed. Sal. 661. 5 ; 

But it is ſufficient to ſay, quod dixit verba prout is his Anghcanis 
verbis ſuquentibus. R. Cro. El. 572. . | 

And the plaintiſt need not give the ſignification of any Engliſs 
words, tho? they are unulual, and peculiar to a particular country; 
as, healer of thieves,» &c. 1 Rol. 86.1.5. Vide ante, (G J.) 

So, tho' they are Welſb words, he need not give the ſignification 
in his declaration. K. 1 Rel. 86. J. 50. 

[In an action for a libel written in a foreign language, the plaintiff 
muſt ſet forth the libel in the original; and if he ſet out only a tranſ- 
lation of it, the court will (-t aſide the judgment, Zenobio v. Axtell, 
B. R. H. 35 Geo. 3. 6 T. R. 162.] „ 

[It may either lay the words ſpoken, or ſet out the ſubſtance of 
the words; if the ſubſtance only be ſet out, as that defendant charg- 
ed plaintiff with ſuch or ſuch a crime, then it is ſufficient to prove 
the ſubſtance. Nelſon v. Dixit, T. 9 G. 2. B. K. H. 305.] 

hut if the very words are laid, thoſe words muſt be proved as 
laid. Bid. ] 

[Yet if there is a variation in the order of the words, ſo it be 
agreeable in ſubſtance, it is ſufficient, bid. 

[So, if immaterial words are proved to be ſpoken, more than laid 
in the declaration, id.] 30 . ; 

[So, if the words are laid—You are ſo and ſo, and the words proved 
are — He i; ſo and fo; ſuch variance is immaterial, Jbid.} 

But if the words laid are—I will hang im, and the words proved 
are — I will hang them both; it is a material variance, and plaintiff 
ſhall be nonſuited. Jbid. | 


(G 7.) And, that they were ſpoken of the Plaintiff, 


The words muſt be expreſsly alleged to be ſpoken of the plaintiff; 
and therefore, if the declaration docs not ſay, quod defendens dixit de 
25% Wy or words tantamount, it is bad, generally. K. 1 Kol. 85. 
20. a | 

Tho? it be, dixit, he (innuendo ) the plaintiff, R. 2 Cro. 126. 
But, if the declaration be, guod dixit eidem querenti, thou, & c. that 
is tantamecunt, as if it had ſaid, de gucrente. &. 2 Cro. 39. 6 
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nuendo. 1 Rot. 83. 1, To ad 40. 84. J. 25. Hob. 6. 
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So, if the words are in the ſecond perſon, thau, & c. and the plain. 
tiff allege a colloquium cum querente, it is ſufficient; tho he does not 
ſay, that the ſpeaking was de querente, or eidem querenti. R. 1 Rol. 
85. J. 30. 

255 11 he allege, that the ſpeaking was ; de querente, tho the words 
are, thou, &c. it is ſufficient. K. 2 Cro. 39. 

Vet a colloquium de querente is not ſufficient, . where the words are 
in the third perſon, Be, &c. without ſaying alfo, that the ſpeaking 
was de querente, or cidem querenti. R. 1 Rol. 8 5. l. 25. 1 Sid. 52. 

It is nos neceſſary to allege with whom the bade was; for per- 
haps he did not know. R. 2 Jon. 5. 


And a general allegation 1s ſufficient ; as, habens colloquium de arte 
ſud, Dub. Ray. 86, 7. 


(G 8.) When an Averment is neceſſary. 


Tf the ſpeaking be of a man by a character, or deſcription, which 
may be aſhxed to ſeveral, it is not ſufficient to ſay, quod dixit de ques 
rente, or querenti, or chat he had a colloquium de querente : as, if he 
ſay, thy Jon, brother, landlord, &c. or, my father, ſon, &c. is a thief ; 
but the declaration _ aver, that the plaintiff was his brother, 
landlord, father, &c. R. after verdict, 1 Rol. 84.1. 15. 30. 50. 85. 
J. 45. Dub. after verdid, Cro, Car. 177. K. after verdict, Cro. 
Car. 443. Jon. 376. R. Cro. El. 416. Vide 1 Rol. 79. H. 

But where the ſpeaking denotes any particular perſon, tho' it be 
by his trade, profeſſion, &c. it is ſuthcient to allege a colloguium de 
querente, without other averment : as, if one ſay, captain T. the vil. 
lain 7. &c. it is not neceſlary to aver, that he was a captain, Wc, 
R. 1 Kal. 84. J. 43. 85. J. 5.15. Vide 1 Rol. 79. H. 

90, if he ſay, T. (innuendo, the plaintiff,) where the ſpeaking is 
leged of the plaintiff, it is ſufficient, R. 1 Sid. 5 2. | | 

50, if the ſpeaking is alleged of the plaintiff, and it is ſaid, T. 7s 
thy brother, he, (innuendo, the plaintiff,) &c. it is ſufficient, without 
other averment. - R. Cro. El. 429. | 

If an action de ſcandalis magnatum allege the ſpeaking to the ſer- 
vant of an earl, and ſpeaking of the earl, it is ſufficient, without an 
averment, that he was an earl at the time of the ſpeaking, R. Cro. 
Car. 136. Jen. 194. 

If the words have relation to another fa, there muſt be an aver- 
ment of ſuch fact: as, if one ſay, he is as great a thief as any in Eng- 
land, or, in ſuch a gaol, &c. it mult be averred, that there are thieves 
in England, or in the ſaid gaol. R. Cro, El. 214. Tel. go, Dan. 
151. "Ron Com 687. Hut. 72. 

There was no robbery within 40 miles of W. but thou had an hand in 
it it muſt be averred, that a robbery was committed within 30 miles 
of V. K. Cro. El. 308. 342. 2 Rol. 92. 


He tock a falſe oath at the Miles; it muſt be averred, that he was 
ſworn there. R. Mar. 7. 


If the word import, that A. ſaid the words to . it muſt be aver- 
red that A. did not ſay them. K. 1 Lev, 82. 


Where an averment is neceſſary, it ſhall not be ſupplied by an in- 


[Al 
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[All material averments, which are thoſe connected with the 
charge, muſt be proved immatcrial ones need not be proved. 5 T. R. 


446-] 


(G 9.) When not. 


But where the words admit, or import ſuch fact, no averment of 
the fact is neceſſary: as, if one ſay, he killed A., no avgrment is 
neceſſary, that A. Was killed or is dead. Dan. 150. {Sid 53. 
1 Vent. 11). R. Cro. El. 823. 

So, if he ſay, he poiſoned A. if he does not appear upon the record 
to be alive. Dan. 151. MR. cont. Hob. 6. Acc. 1 Sid. 227. | 

T have indicted H. for perjury; there is no need of an averment, 
that he was indicted. Semb. 1 Sid. 227. 1 ES | 

[In an action for ſaying falſely and maliciouſly that plaintiff had been 
in gaol and tried for his life, it is not neceſlary to aver he never was 
in gaol nor tried. Carpenter v. Tarrant, M. 10 Geo, 2. B. K. H. 
339.) cannot read a declaration; there is no need of an ayerment that 
he can. K. 1 Lev. 297. | 4. 5 

So, if he fay, A. will prove the plaintiff ſaid, he killed a man, &c. 
it is not karen to aver, that no one can prove it; for the words 
are not ſpoken as the relation of another, but his own undertaking, 
that ſuch a perſon will prove, &c. K. 3 Lev. 171. 

So, where the words have relation to a thing apparent, it need 
not be averred. Vide Pleader, (C 78.) 

As, if one ſay, as ſure as God governs the world he is a traitor; there 
is no need to aver, that God governs the world. 1 Sid. 53. | 

He is a witch as ſure as A. who is hanged fer it; it is not neceſſary to 
aver, that J. was hanged. 1 Sid. 52. | | 

80, where it was ſaid, as ſure as king James governs this realm; an 
averment was not neceſſary. 1 Sid. 53. 1 

He is a perjured rogue as well as J; there is no need of an averment, 
that he is perjured ; for it is admitted by the ſpeaking. R. 1 Lev. 
So, where the words are actionable without thoſe that are relative, 
there is no need of an averment of the thing, to which the relation 
is made: as, if one ſay, he is a thief, and hath flole more goods than I 
am worth ; an averment is not neceflary of how much he is worth. 
K. 2 Bul. 142. | 

When words are uncertain in themſelves, an averment cannot aſ- 
certain them. 1 Kol. 79. FH. 81. J. 25. Vide ante, (F 14.) 

As, if a man ſay, thou didſt throw thy baſtard into the dock at W., an 
 averment, that a child was found there dead, does not make the 
words aCtionable. R. 1. Rel. 79. J. 7. | 

So, an averment ſhall not enforce words contrary to their proper 


bgnification. 1 Rol. 86. J. 30. | „ 


(0 10.) Words explained by an Innuends 


The plaintiff muſt explain the words by an :nnuends. 

[That rogue A. that ſet the houſe on fire, (meaning the houſe of B. 
| that was burnt,) and if any bedy will give me charge of him, I will 
carry him to New Priſon z and another jet of words, A. ſet tie oufe 

2 5 3 | — 
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on fire (meaning the fame houſe). The latter ſet of words ſhall have 
relation to the former, and after verdict for plaintiff ſhall be taken 
to be ſpoken maliciouſly. Tindal v. Moore, H. 33 Geo. 2. 2 Will. 
114. | 
But the innuende only explains, and does not enlarge the words, 
1 Rol. 82. J. 46. 51. 83. /. 1. 

As, he forged this warrant, warrantum per vicecomitem ſuper capias 
innuendo is not ſufficient. Hob. 2. 

So, an innuendo does not aſcertain words which are uncertain in 
| themſelves 1 Brownl. 7. 

As, a prieft (innuendo, a popiſh prieſt) gave 4 the eucharif and 

extreme unction. Cont. 3 Lev. 68. 

He was forfworn before juſtice S. ; innuendo, A. S. juſtice of peace. 


R. 3 Lev. 166. 
He ſrwore A. was at N. (innuendo, N. in com. D.); ubi revera non fuit 


apud N. pred. R. Sal. 5 13. 

' Thy father {innuendo, the plaintiff) ig a thief ; without an averment, 
that the ſpeaking was to the ſon of the plaintiff, R. Cro. Car. a. 

a And if the innuendo be repugnant, it is void. 1 Kol. 83. J. 50. 84. 
5. 
As, if a feme-covert ſay, you flole my gen innuendo, the Faggots of 
the huſband and his wife. R. Pal. 358. 


(G 11.) Special Damage alleged. 


If there be an action for words, which are not actionable without 
a ſpecial damage, the — muſt allege the particular damage he 


has ſuſtained. Jon. 19 

S3o, in an action * 0 caſe for the ſlander of a title. R. Jon. 
196. 

And it is not ſufficient to ſay, per quod he loft the ſale of his land. 

Ibid. 

But in an action upon the caſe for ſlander of a perſon, it is ſuffi - 

cient to ſay, ad damnum, &c. without ſhewing any ſpecial damage. 


Ibid. 
Tho! it be for words againſt him in his profeſhon. Bid. 


Plea to an Action for Words. 
Vide Pleader, (2 L 2, Ec.) 
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ACTION upon the Caſe for a Diſturbance. 
(A) When it lies. 
(A 1.) Fora Diſturbance in a Common. 


o. an action upon the caſe lies for a diſturbance in the enjoyment 
of that, in which a man has a right or intereſt : as, in diſturb- 


ance of his common by an AY: per e uti nen 75 Vide 
Wen 


/ 
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Or, by ploughing it. 2 Leo. 184. Cro. El. 198. 

Or, by putting cattle there, per quod in tam amplo modo habere non 
Palit. R. Co. 112. Lut. 102, 3. | | 

Or, by putting conies there, per quod, &c. 1 Rel. 106. J. 25, 
Dan. 175. R. cont, Cro. Car. 387. Vide infra. 

Or, by digging turfs, and carrying them away with horſes herbam 
ibidem conculcando, per quod, &c. for tho' the common has no damage 
by the digging and carrying away the turfs, yet the coming with 
horſes and carts upon the graſs is a prejudice to the common, R. 
1 Kol. 89. J. 40. Dan. 174. 50 1 

Or, by ſurcharging the common, whereby he has not ſufficient 
common. Lut. 107. Vide Common (I). SS 

But it does not lie, if the lord of the manor put conies upon the 
common. K. Lut. 107, 8, Cont. Fon. 12. Vide ſupra. 

Or, if the lord put his cattle there, per quod tam amplo modo uti 
poteſt. R, Lut. 107. | 


(A 2.) In a Way. 
So, for a diſturbance in the enjoyment of his way, by ſtopping it, 
per quod uti non paſſit. 3 Lev. 266. 1 Vent. 275. 2 Vent. 186. 
Be it a way by reſervation, or grant, or preſcription. 1 Kol. 109. 
J. 45. | 3 0 
So, for ploughing up the land, through which the way lies. 2 Noi. 
140. J. 7, Semb. Cro. El. 198. : 
Tho! it be a way to his frechold, for which an aſſiſe lies. R. Cm. 
El. (466.) X. Cro, El. 845. 1 Kol. 104.1. 30. Semb. Cro El. 199. 
80, for damaging the way by carriages, ita qued it is of no uſe. 
Lut. 111. = 


(A 3.) In a Seat in a Church. 


So, for a diſturbance in a ſeat in the iſle of a church, where a man 
has a right by preſcription. &. 1 Sid, 88. 203. Ray. 52. 1 Lev. 
2 5 Jen. 3, 4. R. 2 Lev. 193. K. 3 Lev. 73. Vide Egliſe, 
(G3. FT. 

Or, in nave eccigſic. Semb. Hob. 69, 

Or, in the chancel, Semb. Ney, 133. 
Or, for the firſt place, Qc. in a-ſeat. Vide 1 Sid. 89. Vide Ney, 
133. ä | 

And againſt a ſtranger, it is ſufficient to declare upon his poſſeſſion, 
without alleging uſage to repair, preſcription, or other ground of the 
action; for it is ſufficient to be proved in evidence. K. 3. Lev. 
e 85 R. Lev. 193. R. 1 Lev. 71. 1 Sid. 88. 203. Vide in Pleader, 

39. | 

do, it is ſufficient to ſay, that the defendant diſturbed him, with- 
out mentioning ſpecially, how the diſturbance was. R. Bridg. 4. 


(A 4.) In Foldage, 


So, for a diſturbance in his foldage, by putting cattle into the land, 
where ſlieeꝑ to be folded ought to feed, per quod faldagium habere non 
Pol uus. | | | | | 
Þy ereQing herdals in his land, where the foldage ought to be, 
without licence of the lord contrar; to the cuſtom. &. 1 Lev. 11. 


(A 5.) 
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(A 5.) In an Office. 


So, for a diſturbance in the enjoyment of the profits of his office. 


As. 706. 3 | 
But, it does not lie for a diſturbance in the office of pariſh clerk ; 


unleſs he ſhew, that he was choſen by the pariſh, and had certain 


fees. Dub. Sal. 468. | | 
S8o, it lies if a man diſturb another in the execution of his office: 
as, if when an officer is taking the poll for an election of a new of- 
ficer, A. takes his papers from him. K. 2 Mod. 228. 

So, if a man do not-pay to the poſt-maſter the ancient fees of his 
office. Lat. 87. : BY 


(A 6.) Or, other Poſſeſſion. 


Or, other poſſeſſion ; as, if a lord of a manor preſcribe to have 


toll, and be diſturbed in the collecting of it. 1 Rol. 106. J. 40. 43. 

Or, preſcribe for him and his tenants to be quit of toll, and toll 
is collected of them. R. 1 Rol. 105. J. 10. 107. J. 5. | 

So, if the lord of a leet be diſturbed in holding his court. 1 Rol. 
106. /. 49. | SR | | 

Or, in collecting the fines, amerciaments, &'c. impoſed at the leet, 
1 Rol. 106. J. 45. 

Or, his tenants are impoveriſhed by diſtreſſes to come to another 
court. 1 Kol. 106. J. 5 2. 

So, if a man diſturbs the ſervant another in the collecting of his 
tithes due. 1 Rol. 107. J. 7. 

Or, diſturb a leſſor in his entry to view, whether the lefſee hath 
committed waſte. NR. 1 Rol. 109. J. 5. 

If a man take toll of him, who ought to paſs a ferry toll-free. R. 
1 Sal. 12. | 3 

If a man prevent a pariſliloner from entring into the veſtry- room 
where he had a right to be preſent. 2 Mod. Ca. 52: 354. 


(B) The Proceeding in an Action for a Diſturbance. 


(B 1.) The Declaration. 
N an action upon the caſe for a diſturbance againſt a wrong-doer, 


it is ſuſhcient, that the plaintiff in his declaration ſays, habere debet ; 


ex thewing a title by grant or by preſcription, Yide in Pleader, 
(C 39.) | | 
T ho! the plaintiff be a copyholder. Lut. 125. 

Yet he may entitle himſelf by cuſtom or preſcription. 

And a variance found by verdict from the preſcription alleged, is 
only inducement, and does not hurt. R. 2 Cro. 630. 

And in ſuch caſe, the cuſtom cannot be applied to, a particular 
houſe, &c. R. Lut. 127, 8. 7 

So, it is ſuthcient that the plaintiff alleges a ſeiſin in fee of the 
meſſuage, Cc. to which the thing, in which he was diſturbed be- 
longs; without ſaying, that it was an ancient meſſuage, Sc. R. 
2 Cro. 60g. | | 
So, it is ſufficient to allege a diſturbance generally ; without ſhew- 


ing the particular manner of the diſturbance, R. 2 Cro. 606. Vide 
Bridg. 4. | -R 
u 
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But the declaration ought to ſhew the certainty of the thing in 
which the diſturbance is alleged: as, in an action upon the caſe for 
ſtopping his way, it ought to allege the terminus ad quem the way 
goes. R. after verdict, 1 Brownl. 6. Tel. 164. | | 
And likewiſe the terminus a quo. Tel. 164. Vide in Chimin, 
D 2.) 2 | | | 
b And whether it be a foot-way, horſe-way, or cart-way. Tel. 164. 
So, if the plaintiff allege a way in peci2 paſture, it is bad for the 
uncertainty, R. after verdif, Lut. 124. | 
So, if the plaintiff preſcribe for a way to ſuch a cloſe, he muſt 
ſhew a title to the cloſe. Lat. 160. | 
Otherwiſe, if the way claimed be to a high-ſtreet. 
Or, to a common field. R. Lat. 160. 
So, if he allege a preſcription, he muſt ſhew a ſeiſin in fee in B. 
| to the cloſe to which, Ec. and derive a title under B.; for it is not 
ſuſficient to ſhew a particular eſtate, without ſaying, from whom it 
is derived. Mod. Ca. 4. 
So, if a pariſhioner allege a diſturbance of his entry into the 
veſtry-room, he muſt ſhew, that he had a right to enter there. R. 
2 Med. Ca. 354. 


(B 2.) The Plea, Oc. 


To an action upon the caſe for a diſturbance, the defendant ſhall 
plead the general iſſue, not guilty. Lut. 125, 6. | | 
So, the defendant may plead, that he put his cattle there as lord, 

or by the leave of the lord of the manor. 2 Mod. 6. | | 
1 8 he muſt allege, that the plaintiff hath ſufficient common. 
So, for a diſturbance in a common, he may plead ſpecially, hat 
the defendant, or ſuch an one under whom the defendant claims, has common 
there, Tut. 103. 2 85 
And, if the action be for ſurcharging the common, the plaintiff 
may traverſe the ſufficiency of the common, « X. Lut. 107. 
| Otherwiſe, if the action be for a diſturbance, whereby he has it 
not in tam amplo modo. Ibid. | 
But the defendant cannot plead, that being lord of the manor he du 
there for coal, &c. for if it be a good plea, it amounts to the bot 
iſſue, not guilty. R. 1 Sid. 106. Vide in Pleader, (E 14.) 
pp he erected a bridge in place of a ferry, R. 3 Mod. 294. Vide 
I Dal, 12. | 
ns, for a diſturbance in a way, the defendant may plead not 
guilty, | 
Or, that A. had a right to a way there, and the defendant uſed it as 
| ſervant to him. Lut. 112. | 
0 which the plaintiff may reply, that the way was uſed to other 
land. Lut. 113. | | | 
So, if the plaintiff claim a way for neceſſity, the defendant may 
plead, that the plaintiff has another convenient way. R. Mod. Ca. 4. 
1 where he claims by grant, or preſcription.” Mod. 
In an action for diſturbance in a ſeat in a church, it is not ſuf- 
ficient to lay,by the plea, that A. lord of the manor was ſeiſed of the 
Vor. 1 "- chancel, 
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ehancel, iſte, &c. where the ſeat is, and by his command the endant [xt 
there, which is the ſame diſturbance; for the freehold of church 
cannot be in the lord. R. Bridge. 5. Vide ante, (A 3.) 
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ACTION upon the Caſe for Misfeaſance. 
(A) When it lies. 
(A 1.) For Misfeaſance in an Officer. 


O, an action upon the caſe lies for misfeaſance: as, if an officer 
miſdemean himſelf in his office by any falſity ; de quo vide Action 
upon the Caſe for Deceipt, (A 6.) For Negligence, (A 2.) * 
Or, otherwiſe miſbehave himſelf in his office; as, if a-ſheriff im- 
bezil a writ delivered to him. 1 Rel. 93. I. 11. 2 Infe. 451. 

If an officer remove goods, taken in execution, off the premiſes 
before the landlord is paid a year's rent, purſuant to 8 Ann, c. 17. 
Palgrave v. Wendbam, M. 6 G. Str. 212. And notice that the 
rent has not been paid ſhall be preſumed after verdict, and the action 
lies by an adminiſtrator, ] | N 

Or, return to ſmall iſſues. 1 Rel. 93, I. 45. Vide 2 Infl. 45 2. 

Or, return a juror, who ſhewed him his charter of exemption, 
and delivered him the writ de allocandb. 2 Inſt. 130. | 

90, if a prothonotary of C. B. award a ſuperſedeas irregularly, to 
proceſs upon which A. is arreſted at the ſuit of another. Semb. 
Lut. 96. . 

So, if the mayor of Londen, at the election of a bridge-maſter, 
refuſe a poll, where by cuſtom it ought to be granted, per !quod the 
plaintiff loſt his office. Per three J. et aff. in error per tot. cur., 
1 Vent. 206. 2 Vent. 25. 2 Lev. 50. | N 
If a mayor refuſe the vote of a freeman, at the election of a new 
1 Semb. 2 Leu. 250. i | 

o, if a mayor at the election of a burgeſs for parliament, refuſe 
the vote of a freeman. Cont. per three F. but Holt acc. and the judg- 
ment was reverſed in parliament, between Aſhby and White, Mot. Ca. 45+ 
1 Sal. 20, Vide Aclion upon the Caſe, (B 8.) 

3o , if a juſtice of peace refuſe an examination upon the flat. 
27 Eliz. after a robbery; for it is only miniſterial, and not judicial. 
Semb. 1 Leo. 323. Vide Hundred, (C 4.) 

If a Judge of an inferior court proceed to judgment, and execu- 
tion, after an habeas corpus delivered to him. R. 3 Leo. 99. 

* pena in an office, vide Action upon the Cafe for Negligence; 

2. | 


(A 2.) In any Perſon, contrary to the Obligation of the Law. | 


So, an action upon the caſe lies for misfeaſance in any perſon, 
contrary to the obligation of the law: as, if tenant by ſtatute-mer- - 
chant cut down timber trees, the value may be recovered in a /cire 
facias ad co upulandum: but for the damage over and above the value 
of the trees, an action lies by him in the reverſion. 1 Kol. 103. 


J. 35. | 1 
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If the lord of, a manor cut down timber growing upon copyholds 
within a manor, where the copyholders preſcribe to have the toppings, 
tho” the lord takes only the bodies. R. 1 Rol. 108. J. 10. Vide Copy- 
hold, (K 7.) 

So, it lies by a copyholder againſt a ſtranger, that cuts down his 
trees. 3 Lev. 1317. 5 ; 
If a copyholder for life commit waſte, an action upon the caſe 
lies by him in the remainder, Dub. 3 Lev, 131, Vide in Copyhold, 

(K 7.) VidepoR.(AG.) ; 

If an under-lefſee take planks, &c. fixed to the freehold, an action 
upon the caſe lies againſt him by the firſt leſſee. R. Fon. 224, 

So, if a leflee for life, or years, commit waſte, the leſſor may 
waive his action for the waſte, and have an action upon the caſe, 


3 Lev. 131. | | 
So, the lord of a manor may have an action upon the caſe againſt 


a ſtranger, who cuts down trees upon a tenement of his copyholder 


for the prejudice of his inheritance. 3 Lev. 131, 

So, a reverſioner, (as well as a leſſee for years in reſpect of his 
poſſeſſion,) may have an action upon the caſe for ſurrounding his 
land, whereby his trees became corrupt and putrid, for the prejudice 
to his inheritance. R. 3 Lev. 209, 5 

Or, for an houſe built, or other prejudice to his inheritance. 
3 Lev. 131. , | 

So, if a man enter upon the king's farmer, and take the profits, 
per quod the farmer cannot pay his rent. 1 Rol. 106. J. 2. . 

So, if the king grant the ſole manufacture of ſuch a commodity, 
(ſuppoſing the grant good,) an action upon the caſe lies by the 
grantee againſt any other, who manufaCtures it. 1 Rol. 106. J. 15. 

If the lord of a manor ſeize goods as waife, eſtray, c. an ace 
tion upon the caſe lies for miſuſing of them, if there was freſh ſuit; 
or it was within a year. X. 3 Leo. 192, 3. Vide in Wait, 

A2.—F.) | 
; If the owner of a ferry extort toll for paſſage not due, Carth. 194. 


| (A 3.) Contrary to his Undertaking, \ 


So, an action upon the caſe lies, if any one act contrary to his 
undertaking : as, if goods are delivered to another to keep them ſafely, 
he undertakes to keep them againſt all events; and therefore, if they 
are loſt or ſtolen, he ſhall anſwer for them, Co. Lit. 89. a. K. 4 Co. 
83.b. Cro. El. 815. If there was a voluntary default in him, and 
not otherwiſe ; per Huli between Coggs and Bernard, in B. R. Paſch, 
2 Ann, (Com. 133.135.) Vide Action upon the Caſe for a Deceipt, 
(A5.) Fer Negligence, (A 4.) | 

90, if they are delivered to him generally, to keep for, to keep, 
and, to keep ſafely, are all one. Co. Lit. 89. a. 4 Co. 83. b. Cont. 
per Holt et curiam, Paſch, 2 Ann. between Coggs and Bernard; for he 
is _— only to keep them as his own. (Com. 133, 134, 
138. | | 
Otherwiſe, if they are delivered to be kept as his own goods; for 
_ * * not anſwer for them, if they are ſtolen. Co. Lit. 89. a. 
4 Ce. 83. 6. : 

[If goods be delivered by 4. 7 B. to kaep ſafely, B. is — 

. 2 | | or 
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for them to A., though he be robbed of them; eu, if they be de- 

livered to B. to keep as his own goods, & c. Kettle v. Bromſall, C. P. 

A. 12 Geo. 2. Willes, 118.) | | 
Or, if they are delivered as a pledge, and are ſtolen before the 

money tendered. Co. Lit. 89. a. 4 Co. 83. b. | | 
Cant. if they are ſtolen after a tender. 29 Af. pl. 28. Co. Lit. 
89. a. 4 Co. 83.6. | 

Or, if they are delivered in a cheſt, of which the bailor has the 
key; tho” the cheſt be ſtolen the bailee ſhall not anſwer ; for he had 
not the full truſt of it. Co. Lit. 89.b. 4 Co. 83. 6. 

And in. theſe caſes the bailee ſhall not be charged upon a ſtealing, 
tho' there was a neglect in him; as, if he did, not ſhut the door, 
Oc. for he is not bound to keep them with more care than he does 
his own. Per cur. Paſch. 2 Ann. B. R. dla OR and Bernard. 
Com. 133, 134, 135.) N 4-58 

So, if any one undertake to carry goods, &c. for others, and they 
miſcarry, or are loſt by his default, an action upon the caſe lies 
againſt him. R. Paſch. 2 Ann. B. R. between Coggs and Bernard, 
1 Sal. 26. (Com. 133.) | | 

Tho' he carry them without hire; for he undertakes to carry them, 
and therefore ought, at his peril. Vide Coggs and Bernard, ( Com. 
133. 136.) Sal. 26. | 

[If a party undertake, without a conſideration, to perform work, 
and proceed on the employment, he makes himſelf liable for any 
misfeaſance in the courſe of that work; but if he undertakes, and 
do not proceed on the work, no action will lie for the nonfeaſance. 

Elſee v. Gatward, B. R. H. 33 Geo. 3. 5 T. R. 143. 

[A count, ſtating that the plaintiff retained the defendant, who 
was a Carpenter, to repair a houſe before a given day, that the de- 
fendant acceptea-the retainer, bur did not perform the work within 
the time, per quod the walls of the plaintiff's houſe were damaged, 
cannot be ſupported. id.] | a 

[But a count, ſtating that the plaintiff, being poſſeſſed of ſome 
old materials, retained the defendant to perform the carpenter's 
work on certain buildings of the plaintiff, and to uſe thoſe old ma- 
terials; but that the defendant, inſtead of uſing thoſe, made uſe 
of new ones, thereby increaſing the expence, may be ſupported. 
Ibid. | | 
| 80 if any one lends a horſe, or other thing for hire, and the per- 

ſon miſuſes it, an action upon the caſe lies againſt him. Tut. 98. 
R. 2 Leo. 104. 

Or, if he undertakes to keep it ſafely, and it is ſtolen. Dub. 
Mo. 543. | | | 

[If plaintiff declares upon a ſpecial contract, he muſt prove the 
contract as laid; therefore if plaintiff declares, that in conſidera- 
tion of his undertaking to pay defendant. what he ſhould deſerve, 
defendant undertook to repair his houſe, which he has done fo ill 
that the rain beat in, Ws. and he proves that it was an inſurance 
oſſice that employed defendant to repair for a ſum certain, it does 
not ſupport it, and he ſhall be nonſuited. Mitherington v. Buckland, 


T. 9 G. 2. B. K. H. 309. | 
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(A 4) And an Action lies for Misfeaſance, tho' the Damage happen 
by Miſadventure. : | 


Tho' the misfeaſance be by miſadyenture : as, if a man ſhoot with 
a gun at a bird, and thereby lights a fire which conſumes the houſe 
of another. R. Cro. El. 10. a 

So, if a leſſee for years permit his houſe to be conſumed by fire. 
Per two J. Cro. El. (461.) but there was no judgment, ut dicitur. 
Cre. El. 777. Vide Aion upon the Caſe for Negligence, (A 3.) 


(A 5.) In Contempt of the Proceſs of the Law. 


So, an action upon the caſe lies for misfeaſance in contempt of the 


| Proceſs of the law: as, if a man proceed in the Admiralty, or Spi- 
ritual Court, &c. after a prohibition delivered, (when a prohibition 


lies.) 1 Kol. 109. J. 15. | 
So, if a ſheriff permit an eſcape. Vide Action upon the Caſe for 


Negligence, (A 2.) | 


So, if a priſoner eſcape, whereby the ſheriff is charged, an action 
upon the caſe lies by the ſheriff againſt the priſoner. D. 3 Co. 5 2. b. 
Mo. 660. R. Mo. 597. Cro. El. 237. Adm. Lut. 64. | | 

So, if a gaoler permit a voluntary eſcape, an action lies againſt 
him. 1 Sal. 18. RS, 


80, if a man make reſcue of a perſon arreſted upon meſne or 
judicial proceſs. R. 2 Cro. 419. R. 2 Cro. 486. R. Cro. Car. log. 


Vide in Reſcous, (D 2.) 
Or, of goods taken in execution. 7 
Or, of goods diſtrained for rent, or other duty, or damage-feaſant. 
F. N. B. 101, 102. Reg. 117. . ; fp 
And a reſcous) to the ſervant is a reſcous to the ſheriff himſelf. 
39 H. 6. 42. a. | 
And the action lies by the party to the ſuit, in which the arre 
Was. K. 2 Cro. 486. Cro, Car. 109, 2 Kol. 5 56. J. 25. 35. 


Or, by the ſheriff. 


(A 6.) For a malicious Nisfeaſance. | 


So, an action upon the caſe lies for any malicious act to the da- 
mage of another: as, if a man pulls down tiles, or the wall of a 
houſe, whereby the timber is rotted, or corrupted, R. 1 Rol. 104. 


If a man lie in wait to take another for his villein. 1 Rol. 107. 
„30. c : £ 
If he threaten the tenants of another, whereby they depart from 
their tenures. 1 K. 108. J. 2. | Ty hs 

If he tear off the ſeal of a deed; and it is not neceſſary to ſhew, 
that it was the ſeal of the party, or, that the deed thereby loſt its 
force. R. 2 Cro. 255. | | 

If he threaten the workmen, and cuſtomers that come to his ſtone- 
pit, whereby he loſes the profit of it. R. 2 Cro. 567. 2 Kel. 162. 
Dan. 201, | | 

If a man, who was permitted to occupy a houſe, pull down or 

face the windows. R. Cro. Car. 187. 1 

So, a leſſor may maintain an action upon the caſe againſt the * 

I „ | or 
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for waſte done, and need not bring an action of waſte. Per Pers 
berton, 3 Lev. 131. Vide ante, (A 2.) Vide Action upon the Caſe for 
Negligence, (A 3.) 7 

. So, he who has the reverſion, or remainder in fee of a copy- 
hold, againſt the tenant for life of the ſame land, if he cuts down 


timber. Dub. 3 Lev. 131. Vide Copybold, (K 7.) Vide ante, (A 2.) 


So, if a ſtranger hinder the leſſor from entering upon the land to 
view whether waſte be committed. R. 1 Rel. 109. J. 5. 

If a parſon permit his tithes after notice to lie upon the land to the 
prejudice of the owner, unleſs he hinders the removal. R. 1 Ref, 
109. J. 30. 35. Lat. 8. 


So, if the owner hinder the parſon from carrying off his tithes, 


2 Int. 650. | 

So, if a pariſhioner by cuſtom ought to deliver to the parſon ſo 
many chceſes in lieu of tithe milk, and he tender them to the parſon, 
who refuſes them, and permits them to remain at his houſe, whereby 
his houſe is damaged; an action lies againſt the parſon. Semb. 
Godb. 329. Pal. 341. Ley. 69. 2 Kol. 328. | 

If a parſon, &c. remove a graveſtone, or coat-armour of one de- 
ceaſed, out of the church. Godb. 200. 

So, if a man entice a ſervant, or apprentice out of another's ſer- 
vice. 2 Rol. 556. 1.20. | "I 

Or, retain him, knowing that he departed without licence. R, 
2 Lev. 63. Semb. 1 Leo. 240. [Blake v. Lanyon, B. K. E. 35 


Geo. 3. 6 T. K. 221.] 
[In ſuch an action it is ſufficient evidence that the defendant aſked 


the ſervant to enliſt in the army, and afterwards gave him money, 


Keane v. Boycott, C. P. E. 35 Gee. 3. 2 H. Bl. 511.) 

An infant ſlave in the Wet Indies executed an indenture, by which 
he covenanted to ſerve B. for a certain term of years as his ſervant, 
and B. covenanted to do certain things on his part; B. then came 
to England with the ſlave. In an action for enticing away this ſer- 
vant, the defendant was not permitted to allege that the contract was 
void, as being made by an infant and a ſlave; and therefore that the 
declaration, which ſtated him to have been retained as a ſervant 
for a term of years, was not proved; for the court held that the 
ect of ſuch a contra might be the manumiſſion of the flave, and con- 
tequently that it was for hs own benefit, and being for his own be- 
nefit, that it was, at moſt, only voidable by the infant himſelf, 
Ibid. 

So, if a man maliticſe take a falſe oath before a committee, whereby 
the plaintiff is damaged: but, whether it lies before a conviction for 
this. Dub. 1 Sid, 50. | 

If a man malitigſe claim a woman to be his wife, whereby ſhe loſes 
her marriage. R. 1 Sid. 79, 80. I Lev. 53. | 

if a man make a falſe affidavit, and petition the commiſſioners of 
the cuſtoms upon it, whereby another loſes his office. R. 1 Lev. 
119. | | 
[For falſely and maliciouſly ſuing ont commiſſion of bankrupt 
againſt plaintiff which is ſuperſeded, caſe lies notwithſtanding the 
remedy given by flat. Chopman v. Picker/gitl, M. 3G. 3. 2 Wit. 
145.] F 0 * | 


H. 28 Geo. 3. 2 T. R. 187.] 


* 
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| (B) When it does not lie. | 
BUT an action upon the caſe does not lie for riding Skim- 
mington, c. whereby the plaintiff is diſgraced, R. Ray. 401. 


1 Vent. 348. : 
So, an action upon the caſe does not lie, where a man has not. 


| ſufficient notice of his duty. 


As, if a ſheriff return a juror, who ſhewed him a charter of ex- 
emption, if he had not the writ de gllocando, for the ſheriff cannot 
make a judgment of the validity of He charter. 2 Inft, 130. 


As to the declaration, and plea in an action upon the caſe for mis- 
feaſance, vide in Pleader (2 O). | * 


Vide more concerning misfeaſance, or miſdemeanor; Leet, (L 2, &c.) 


— Officer, (K 3.) Parliament, (G 3.—L 34, 35. 44.) —Præregatiue, 


6D 5a.) —Viſcount, (D 2.) | 

For miſdemeanor in an attorney, vide Attorney, (B 15.) 

— — in a coroner, vide Officer, (G 14, 15.) + 

— ina judge or oſſicers, vide in Crt, (P 16.) 

| cer, (K 3.) 7 | 

— — in a jury or party, vide Pleader, (S 46, 47.) 

— — in labourers and ſervants, vide Juſtices of Peace, 
| (B 52. 62.) Pr. 
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ACTION upon the Caſe for Negligence. 
(A) When it lies. 
(A.) For Negligence in a Man's Truſt. 


O, an action upon the caſe lies for a negligence in a man's duty, 
0 tho' it be a nonfeaſance ; as, if by the negligence of a ſervant, 
cattle periſh, 1 Rol. 105. J. 32. Vide Action upon the Caſe for De- 
ceipt, (A 5.) . | 

(So, 15 merchant, who has effects of his correſpondent in hand, 
or who has been accuſtomed to procure inſurances for him, (and 
does not give previous notice of declining ſuch correſpondence, ) or 
who accepts bills of lading with directions to inſure, in either caſe 


declines to procure ſuch inſurances, notwithſtanding directions to him 


for that purpoſe, and the correſpondent abraad ſuſtains any loſs by 
ſuch neglect, an action on the caſe will lie. Smith v. Laſcelles, B. R. 


* 


(A 2.) In his Office. 


So, it lies againſt an officer ſor negle& of the duty of his office ; 
as, if a ſheriff do not return a writ. 1 Rel. 93. J. 11. 20. Fiat 
Action upon the Caſe for Deceipt, (A 6.)—For Misfeaſance, (A 1.) 

Do not levy expenſas militis. 1 Rol. 93. J. 42. £ 
Do not ſummon the tenant in a real action, whereby he loſes by 
default, I Rel. 105. l, 45. 
| ; | ; T4 Wil 
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Will not execute a writ of ſeiſin. 2 Vent. 26. 

Or, return a writ de coronatore eligendo. 2 Vent, 26. 

So, if he do not deliver to the new ſheriff a ſuperſedeat, &c. by 
reaſon of which the plaintiff is taken in execution de novo. 1 Mad. 
222. 2 Mod. 217. E355 | | | 

[An action may be maintained againſt the commiſſioners of the 
lottery for not adjudging a prize to the holder of a ticket entitled 
to receive it. Schinotti v. Burnſted, B. R. E. 36 Geo. 3. 6 T. R. 
646. 1 | 

So, if an officer, whoſe buſineſs it is, refuſe to enroll a deed within 
the ſix months, R. 1 Rol. 108. J. 42. 

If an archdeacon will not induct a clerk admitted and inſtituted. 
R. 1 Rol. 108. J. 50. | 

If an ordinary admit the clerk of another patron, contrary to a 
verdict in a jure patronutus. 2 Vent. 26. 5 | 

If he do not take caution of a perſon excommunicated, before he 

be aſſoiled, if it be required. D. Ray. 225. 
So, if a mayor at the election of a bridge-maſter refuſe a poll, 
which is uſual, and return another elected. Per three J. and affirmed 
in error, per tot, cur. 1 Vent. 206, 2 Vent. 25. 2 Lev. 50. Vid 
Action upon the Caſe for Migfeaſauce, (A 1.) {Vide etiam flat, 11 G. 1. 
c. 18. for regulating eledions in the city of London. | 

If a lord in ancient demeſne refuſe to hold his court. 1 Rol. 108. 
J. 15. Vide Action upon the Caſe, (B 18.) | 

It the chief magiſtrate of a borough refuſe the vote of him who 
has a right. Cont. per three J. Holt acc. in B. R. but this judgment 
was in the Houſe of Peers reverſed by fiſty peers, and all the other 
judges, except Trevor and Price, and ſixteen peers. 1 Sal. 20. Vide 
Action upon the Caſe, (B 8.) Vide Action upon the Caſe for Misfeaſance, 

A 1.) | | | 
b So, if a ſheriff, Qc. permit an eſcape upon meſne or judicial pro- 
ceſs, an action upon the caſe lies againſt him by the common law. 
2 Inſt. 382. R. 1 Rol. 99. l. 10. 15. 2 Cro. 289. Tut. 71. 129. 

So, it he permit a reſcous upon judicial proceſs. R. Mar, 1. K. 
3 Lev. 46. Vide Action upon the Caſe for Migfeaſance, (A 5.) 

Otherwiſe, if the re/cous be upon mefne proceſs. Mar. 1. K. 
3 Lev. 46. BE; 

So, if he permit the eſcape of a man committed by the commiſ- 
ſioners of bankrupt. Lit. 123. . 

Or, of a man taken upon an excommunicato capiendo. R. Lui. 
123. 

Or, taken upon a capras utlagatum before or after judgment. Tut. 

109. 111. 3 | | 

So, if the poſt-maſter permit letters with Exchequer bills incloſe 
to be opened and imbezzled by his ſervants in his houſe ; for by the 

fat. 12 Car. 2. 35. he is entruſted with the receipt and diſpatch of 
letters. Cont. per three J. but Holt acc. Paſch. 13 W. 3. Lane againſt 
Cotton and Franklin, B. R. Rot. 401. Sal. 17. 441. Carth. 487. 
{1 Ld. Raym. 646.] (Com. 100.) 

Otherwile, if they miſcarry upon the road. Semb. per Holt, Sal. 
17. (Com 104.) | 
[The caſe of Whitfeld v. Lord Le Deſpencer, B. R. E. 18 G. 3. 
Coup. 754. decides, that an action does not lie againſt the 3 

s . gener 
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general for a bank note ſtolen by one of the /orters out of a letter deli- 
vered into the Poſt- office.] | Fa 

[The ſtat. 9 Ann. c. 10. /. 40. enacts, that © no perſon or perſons 
ſhall willingly or knowingly open, detain, or delay any letter, after the 
ſame is delivered into the General or other Poſt-oſſice, or into the 
hands of any perſon or perſons employed for the receiving or carry-. 
ing poſt letters, and before delivery to the perſons, to whom they 
are directed, or for their uſe, under a penalty of 20/. ; and that the 
perſon or perſons ſo offending ſhall, over and above ſuch penalty, be 
for ever incapable of having, exerciſing, or enjoying any office, 
truſt, or employment, in or relating to the poſt- office, or any branch 
thereof.” ] | | 5 

("This ſtatute extends to ſuch perſons. only as are in the immediate 
employment of the poſt-office. Martin v. Ford, B. R. Hil. 33 G. 3. 
5 T. Rep. 101. NT, 1 

(So, againſt a poſt-maſter for not delivering a letter to an inhabit- 
ant in a poſt-town or place at his place of abode, at that rate of poſt- 
age eſtabliſhed by act of parliament. Smith v. Powdich, B. R. M. 
15 G. 3. Cowp. 182.] 8 

So, if a cuftos brevium keep records in his office tam negligenter 
that they are altered; tho' they do not appear to be fo by his conſent, 
and attornies have always recourſe to the records there, Semb. per 
too F. Twiſd. cont. I Lev. 64. : 

> | So, in every caſe where an officer is intruſted by the common law, 

or by ſtatute, an action lies againſt him for a neglect of the duty of 
his office. Per Holt, 1 Sal. 18. | 

So, an officer ſhall be reſponſible for a neglect in his ſervants, Per 
Holt, 1 Sal. 17, 18. Vide Action upon the Caſe for Deceipt (B). 

So, for every fraud, or neglect in the execution of his office, Latch, 


187. 
But a ſheriff ſhall not be indicted, or impriſoned. for the fault of 
the under-ſheriff. Latch, 187. | 


(A 3.) For a Neglect in doing that which by Law he ought to do. 


So, it lies againſt him, who neglects to do that which by law he 
ought to do: as, if a man is bound by preſcription to pay toll, and 
refuſes the payment. R. 1 Rz/. 10g. J. ult. 106. l. 37. Dub. 3 Leu. 
400. -: EP 

Or, to provide beer for the beadle of the hundred, and does not do 

e 

So, if the parſon is bound by preſcription to find a bull and a boar 

yearly for the increaſe of the cattle within his pariſh, and does not 
do it. F. 1 Kol. 109. J. 20. Mo. 355. 4 Mo. 241. Cro. El. 569. 

But it does not lie, unleſs the plaintiff ſhew a preſcription for it. R. 

4 Mod. 241. Skin. 399. | NR 
And a conſideration for ſuch preſcription ; as, that the parſon has 
an increaſe in his tithes, Oc. 4 Mad. 241. Vide 1 Rol. 109. J. 20. 

90, if a man bound by preſcription to grind at a mill all grain 7ri- 
turat, ſpent in his houſe in the ſame town, do not grind there, Adm, 
Hob. 189. 2 Sand. 116. K. 2 Bul. 196. Vide 1 Vent. 167. 

But a preſcription is not good, for all corn ſold, or uſed in his houſe. 
R. Hob. 189. Mo. 887. | | 

Nor, for all corn uſed in his houſe ; for then, he cannot uſe any not 

- ground. K. 2 Saund. 117. 2 Lev. 27, . Nor, 
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Nor, for all corn uſed, or fold by the defendant. R. Mo, 887. 
Dub. Hard. 67. | | 
| So, if two join, as they may, for not grinding at the one or the 
other mill, it is not well to ſay, quod molire debent at thoſe two mills, 


or one of them ; but they muſt ſay, that all corn not ground at the 


one, ought to be ground at the other. R. 2 Lev. 27. 
So, if a man, bound by preſcription to repair fences againſt another, 
does not do it; whereby the cattle of the other periſh. R. 1 Vent. 265. 
Or, whereby cattle enter and do damage. 1 Rol. 105, J. 5o. R. 
1 Sal. 5 | | 
90, 7 to the repair of a bridge, by the neglect whereof 4. 
has a ſpecial damage. 3 Lev. 400. 11 H. 4. 82. 5. 
Or, bound to repair a bank, does not do it, whereby the land of 
another is ſurrounded, 1 Kol. 105. J. 5 2. | 
If a man who has the upper room of a houſe does not repair it, 
to the damage of him who has the under room. Dan. 200. pl. 20. 
Per two F. Kel. 98. b, Dub. Sal. 361. 
So, if he, who has the under room, does not under-pin and ſup- 
port it. Dan. 200. pl. 21. Per two F. Kel. 


8, b. > IN 
If a man does not repair the wall of his — whereby his privy 


annoys his neighbour. K. 1 Sal. 22, 360. | 

[If the owner of an houſe is bound to repair it, he, and not toe oc- 
cupier, is liable to this action for an injury ſuſtained by a ſtranger 
from the want of repair. Payne v. Rogers, C. P. M. 35 G. z. 
2 Hl. Bl. 350.] 

S8o, if a parſon does not repair his parſonage, an action lies by his 
ſucceſſor for dilapidations. R. 3 Lev. 268. Tut. 116, 7. And if 

he be afterwards ſued in the Spiritual Court, a prohibition lies. R. 

3 Lev. 413. ä 8 

[So, againſt a prebendary for dilapidations. Radcliffe v. Doyley, 
J. K. T. 28 G. 3. 2 T. K. 630.] 

If a parſon does not remove tithes ſet out within a convenient time 
after notice and requeſt, Vide Action upon the Caſe for Misfeaſance, 
A6.) | 
: So, if an under-leſſee for years permit his houſe to be burnt, an 
action upon the caſe lies againſt him. 4 Mod. 12. R. Cro. El. 
(461.) 777. Sho. 315. Hern. Plead. 161. Vide Action upon the 
Caſe for Misfeaſance, (A 6.) | | Ns 

So, if an under-leſſee at will permit waſte. R. Cro. Car. 187. 

on. 224. / 

755 where by cuſtom a man is obliged to do a thing, if he does it 
not, an action upon the caſe lies. 

As, where by the cuſtom of the realm the major part of part · 
owners bind the whole, if the greater number of part-owners in a 
{hip agree to a voyage, and the others diſſent, an action upon the 
caſe lies againſt the diſſentients. Per Holt, Carth. 26, 27. 


If, by cuſtom, every inhabitant of an ancient tenement in ſuch a 


town ought to bake at one bakehouſe there, an action upon the caſe 
lies againſt him, who does not do ſo. R. 2 Bul. 195. 


If a man having a common ferry by preſcription, do not repair it. | 


Vide Hard. 163. 

But it does not lie for not maintaining a ferry, without a ſpecial 
damage, any more than for a common nuſance. R. Carth. 193. 
Vide Action upon the Caſe for a Nuſance (C. (A 4) 


* 
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(A 4.) For a Neglect to do that, which he has undertaken, - 


So, if a man neglect to do that which he has undertaken to do, 


an action upon the caſe lies: as, if any one, who is not a common 


carrier, undertake to carry goods, and deliver them at ſuch a place; 


if he does not carry them, an action upon the caſe lies. R. 2 Cro. 262, 
Vide Action upen the Caſe for Misfeaſance, (A 3.) e 
Tho' the plaintiff do not agree for a price certain, but ſays, he will 
content him. 2 Cro. 262. PN, 
So, if a man lend his horſe, or other profitable cattle to another 
gratis, he is bound to a ſtrict care; and therefore,, if he neglect to 
take due care of it, an action upon the caſe lies: as, if he do not ſhut 
the ſtable, and it is ſtolen, Per cur. Paſch. 2 Ann. between Coggs and 
Bernard. (Com. 135.) 4 5 
Otherwiſe, if it be ſtolen without his default, or any neglect. Be- 
teen Coggs and Bernard. (Com. 135. | 
But, if there be not any neglect in the defendant, an action upon 
the caſe does not lie againſt him, tho' he do not perform his under- 
taking: as, if he be diſabled by the act of God: as, if a man promiſe 
to re-deliver a horſe upon requeſt, and the horſe dies, without his 
fault, before a requeſt. R. Fon. 179. [Fide poft. (C 1.) 
[A banker in London receiving bills from his correſpondent in the 
country, to whom they had been indorſed, to preſent for payment, is 
not guilty of negligence, and is not liable to an action, for giving up 


ſuch bills to the acceptor, upon receiving a check upon a banker for 


their amount, altho' ſuch check is afterwards diſhonoured. Ruſſell 
v. Hankey, B. R. M. 35 G. 3. 6 T. R. 12. 

Iln an action againſt a wharfinger, to whom goods were ſent to be 

ſhipped, for neglecting to take out a ſufferance, for want of which 


e goods were ſeized, it is not neceſſary to aver or prove that the 


goods were condemned by a ſentence in rem. But it is ſufficient to 


aver, that © for want of ſuch ſufferance the ſaid goods were ſciaed ar 


forfeited, whereby the ſame became wholly loſt to the plaintiff;” and 
proof of a ſeizure in fact by the officer for a juſt cauſe of forfeiture 
is ſufficient to ſuſtain the declaration. Baker v. Liſcoe, B. R. H. 
. z. 77. K. 19 N 


As to declarations, and pleas in the above actions upon the caſe 
for negligence, vide Pleader, (2 P 1.) 


(A 5.) For a Neglect in taking Care of his Dog, . Horſe, Cattle, &'c, 

So, an action upon the caſe lies for a neglect in taking care of his 
Cattle, dog, Wc. As, if a man ride an unruly horſe in Lincoln's Inn- 
Fields, (or other public place of reſort,) to tame him, and he break 
looſe, and ſtrike the plaintiff, R. 1 Vent. 205, 2 Lev. 172. 

And it lies againſt the maſter and ſervant, tho' the maſter was ab- 
ſent; for it ſhall be intended, that the ſervant did it by order of his 
maſter. R. 2 Lev. 172. | 

| [A declaration which charges the defendant with having negligently 
driven his cart againſt the plaintiff's horſe, is ſupported by evidence, 
that defendant's ſervant drove the cart. Brucker v. Fromont, B. R. E. 
36G. 3. 6T. K. 659.] | 

So, it lies, if a man permit a mad bull to go at large, knowing he 
as mad, whereby the plaintiff is gored. Semb. Lut. 90. D. 1 Vent. 

295. © Otherwiſe, 
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1 if the declaration do not allege, that the defendant 
knew it. R. after verdict, Lut. go. Vide Sal. 662. | 

So, it lies, if a man keep a dog, knowing him ad mordendum oves 
conſuetum qui oves momordit, per quod interierunt. R. Cro. Car. 487. 
Dy. 25. 6. 

1 it is ſufficient to ſay, canem ad mordendum conſuetum ſcienter re- 
tinuit, as well as ſciens canem, &c. retinuit; for ſcienter refers to the 
whole, and is not traverſable, but ought to be proved in evidence. &. 
cont, Cro. Car. 487. but acc. 1 Kol. 4. J. 40. K. 1 Sid. 127. 

So, it lies, if he keep a dog, ſeiens ad mordendum porcos conſuetum, 
if he momordit porcos, per quod interierunt. &. Cro. Car. 254. 

[So, if a dog has once bit a man, and the owner having notice, 
keeps him and lets him go about or lie at his door, action lies againſt 
him by a perſon bit, tho” it happened by his treading on the dog's toes, 
Smith v. Pelah, H. 20 G. 2. Str. 1264. ] 

So, if he keep a boar, ſciens ad mordendum animalia conſuetum. R. 
2 Sal. 662. 

So, it lies, if a ſoldier, in training, diſcharge his muſket, and ca- 
ſualiter et contra voluntatem wound another. R. Hob. 134. 

Otherwiſe, if he ſhews that it was by inevitable neceſſity, and with- 
out his fault. Hab. 134. 

If the king's collector diſcharge his piſtol to avoid miſchief, and 
the plaintiff caſualiter paſſes by, and is wounded contra voluntatem. 
K. 2 Jen. 205. 

But if a man has a tame fox, which eſcapes and becomes wild, and 
does miſchief, the owner ſhall not anſwer for the damage done after- 
wards, Per Twiſd, 1 Vent. 295. 

If a dog chaſes ſheep, &c. without ſetting on, or notice before 
to the maſter, an action does not lie. Latch, 119. Dy. 25.6. 29. 4. 

90, if a maſter ſet on his dog, to chaſe ſheep out of his land, and 
the dog purſue them into another's land and the maſter recal his dog, 
quam cito vidiſſet, an action does not lie. R. Latch, 119. 

So, an action upon the caſe does not lie for the negligent keeping 
of another's goods. R. Sav. 74. | 


As to the declaration, and pleading i in this action, vide in Pleader, 
(2P 2.) 
(A 6.) In keeping his Fire. 


So, an action upon the caſe lies upon the general cuſtom of the 
realm againſt the maſter of an houſe, if a fire be kindled there, and 
conſume the houſe or goods of another. 2 H. 4. 18. 1 Kol. 1. B. 

So, if a fire be kindled in a yard or cloſe to burn ſtubble, and by 
negligence it burns corn, Sc. in an adjoining cloſe. R. 9 V. 3- 
B. R. between Turberville and Stamp. Skin. 681. 1 Sal. 13. (Com. 

2.) 
ö So, if a fire be kindled by a candle, or other accident, 
So, if a fire be kindled (the maſter not knowing it) by a ſervant, 
ueſt, or any other that enters his houſe by his conſent. 1 Kol. 1. 
i 25. Acc. Skin, 681. 

And an action lies by a leſſor for damages to his inheritance, tho“ 

there be a leaſe in c of the houſe burnt. R. 3 Lev. 3 595 360. 1 Sal. 


13. 1 
3.19. | 80, 
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So, it lies by the lefſor againſt his leſſee for years, if he ſhew the 


reverſion to be in him. R. 1 Sal. 13. 


30, if the leſſee for years demiſe to B. at will, it lies by the leſſor 


againſt B. R. 1 Sal. 19. : ET J. 1 9 
Or, by the leſſee for years; for he is anſwerable to his leſſor. Bid. 


So, it lies by a ſtranger againſt B. if his hauſe be burnt by the fire 


of B. R. 1 Sal. 19. 3 Lev. 359. 0 


But the action lies only againſt patrem familiat, not againſt his wiſe 


or ſervant. R. 1 Car. 1 Rol. 2. l. 5. 

And it lies not, when the fire is kindled by a ſtranger, who enters 
his houſe againſt his will. x Rol. 1. J. 32 | 

So, it lies not, if it appears that a fire, lighted for the burning of 
ſtubble, tc. by a ſudden wind, or other inevitable accident, with- 
out the fault of the defendant or his ſervants, burns the clothes of 
another. Semb, per cur. between Turberville and Stamp. M. 9 V. 3. 
{ Com. 32.) Vide 1 Sal. 13. : | - 
So, it lies not upon the cuſtom of the realm, if a man ſhoot a gun 
at a fowl, and thereby light a fire which burns the houſe of another. 
Semb. Cre. El. 10. | | 

Yet an action upon the caſe lies generally. Cro. EI. 10. Vide 
Action upon the Caſe for Misfeaſance, (A 4.) | 

So, it does not lie by a leſſor in ſee againſt his tenant at will for ne- 
gligently keeping his fire, whereby his houſe is burnt. R. 1 Sal. 19. 
3 Lev. 359. Vide Eflater, (H 5.) Vide Action upon the Caſe, 
3, þ Oy 
| And now by the fat. 6 Ann. 31. no action ſhall lie againſt any 
perſon, in whoſe houſe or chamber any fire accidentally begins, nor 
any recompence be made by him for any damage occaſioned thereby; 
which act continued three years, and by the fat. 10 Ann. 14. was 

made perpetual. | | 1 255 | 


Declaration.) If the declaration ſay, guod cum ſecundum legem et 
conſuetudinem, & c. it is ſufficient; without ſaying, de tempore cujus 
contrarium, &c. for th common cultum of the realm is the common 
law. Per tot. Cur. 2 H. 4. 18. a. 

So, if it ſay, ignem ſuum improvide cuſlodivit, it is good, tho' a man 
has no property in fire. R. 2 H. 4. 18. a. | . 

And, ne damnum alicui eveniat is as well as, alicui vicino. R. 3 Lev. 
Per quod domus fuit combuſt. viz. in parirt. ornament. &c. tho' the 
words aſter the videlicet are uncertain, R. 5 Mod. 181. 


As to more of declaration, and pleading in this action, vide in 


Pleader, (2 P 3.) 


(B) Action againſt a Common Innkeeper, 
| (B 1.) When it lies. 


80, an action upon the caſe lies upon the common cuſtom of the 
realm againſt a common innkeeper, if the goods of his gueſt are 
ſtolen or loſt by the negligence of him or his ſervants, R. 1 Rol. 2. 

J 35.47, 8 Co. 32. Calhe. Dy. 266. b. in marg. by? 
If an innkeeper refuſe to take charge of goods till a ſuture day, 5 
13 | cauſe 
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cauſe his houſe is full of parcels, ſtill he is liable to make good the 
| Joſs, if the owner ſtop as his gueſt, and the goods are ſtolen during 
his ſtay. Bennett v. Mellor, B. R. E. 33 G. 3. 5 T. R. 273.] © 

[Calye's caſe, 8 Co. 32.6. is a good comment on the writ in the regiſter 
{ fol. 105. a. ) which gives this action. The writ is entitled, De tran/. 
greſſione quando quis depredatus eft in hoſpitio tranſecunda per patriam, 
Per Groſe ( Fuſtice). id.] 55 ; 

A man who continues for a week, or more, in term, is a gueſt, 
Dy. 158. 6b. in marg. 

Soldiers quartered there for fourteen days are gueſts, Per Whit- 


field, 1647. | | 
And an innkeeper is chargeable for deeds, obligations, and all other 


moveable goods. 8 Co. 33. a. 

Tho? the gueſt has the key of his chamber delivered to him, and 
does not ſhut the door of his chamber. 11 H. 4. 45, Bro. Action upon 
the caſe, 15. 8 Co. 33. a. | 


Or, if the gueſt goes to view the town for any time. R. 2 Cre, 
189. Bo 
Or, goes out, and ſays that he will return at night, Dy. 158. 6, 
in marg. 2 Cro. 189. Mo. 877. 

Or, is abſent for two or three days, if the goods are beneficial to 
the innkeeper in the mean time; as, an horſe, &c. Per cur. 1 Rol. 3. 
4. 20. 2 Cre. 189. Latch, 127. Cont. per Dodd. Latch, 88. R. 
Ae. 877. | 

So, it lies, tho? the gueſt ſtays for a week or more. D. cont. Lat. 
88. acc. Latch, 127. 5 | | 
80, it lies, tho' the goods are put by the innkeeper out of his inn; 
83, if a horſe be put into a paſture, without the direction of the 
owner. KR. 8 Co. 32.6. 1 Rol. 4. J. 7. | 

Or, by his direction, and there loſt by the fault of the innkeeper 
or his ſervants, who leave the gate open. Per Poph. 1 Rel. 4. I. 10. 

So, it lies, though the innkeeper be of nan ſane memory, and the gueſt 
knows it. R. 1 Rol. 2. J. 40. Cre. El. 622. 

Or, be an infant. Cont. 1 Rol. 2. I. 43. 

Or, abſent ; for his ſervants ought to have the care of his gueſts 
in his abſence. 11 H. 4. 45. 1 Rol. 4. |. 25. * 

Tho? the abſence be by action of law. Cont, 11 H. 4. 45, Semb. 
arc. 1 Rol. 4. 1.30. „ | 
So, it lies, tho? the innkeeper do not know any of the robbers. 

8 Co. 33. a. | . 

The maſter may have an action for goods loſt at an inn, where his 
ſervant was a gueſt. 1 Rol. 3. J. 40. R. Latch, 127. R. 2 Cre. 
224. Je. 162. Dal. 8. Dy. 158, b. in marg. | 

So, if his friend, who carries money for him, be the gueſt. Semb. 
Tel. 162. SET | | 

So, if a common carrier be robbed in an inn, wherein he is a 
gueſt, the owner ſhall have the action. Per tuo J. Dal. 8. 


Declaration.) The declaration muſt ſay, that the defendant has 
commune hoſpitium, but it need nor be ſaid in the writ. Dy. 266. 6. 
$ Co. 32.6. 11 H. 4. 45, 

And, if the caſtom be alleged for a common inn, and then 
it is ſaid, that the plaintiff hoſpitatus fruit in hoſpitia defend. —_— 

: | | aying, 
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| Laying, in communi hoſpitio, it is ſuſſicient after verdict. R. Heb. 


* a miſ-recital of the cuſtom does not hurt; for it is the com- 
mon law. Lat. 127. | 

And therefore, if the plaintiff allege, that the defendant ought to 
keep the goods of his gueſts, et omnium aliorum fubditorum brought into 
his inn, it is good; for ſufficient is alleged to maintain his action. R. 
2 Cro. 224. 1 bt 
(B 2.) When not. 


But an action does not lie, if it be not a common inn: as, if a man 

loſe goods, who lodges at a private houſe. 8 Co. 32. . 1 Kol. 2. 
J. 35. R.2 H. 4. 75.6. | . 

Or, who has a lodging aſſigned him per hoſpitatorem domini regis. 
1 Rol, 2. I. 47. Dy. 158. 6. in marg. . | 

So, it does not lie if a man hire a chamber in an inn for the term z 
for he is a leflee. R. Mo. 877. 1 8 

So, it lies not, if a man be at a common inn as a friend, or a neigh» 
bour, not as a gueſt. R. 1 Rol. 3. I. 25. 8 Co. 32. 6. 

Or, if a man be a gueſt, but deliver goods to the innkeeper upon an- 
other account. 1 Kol. 3. J. 5. | | | | 

Or, leave goods there, and is abſent for two or three days, and 
they are loſt in his abſence, when the innkeeper had no benefit by 
them in his abſence. R. 1 Rol. 3. 1.10. 2 Cre. 189. Mo. 877. 

Ney, 126. Latch, 127. | ü 
So, it does not lie if the goods are loſt without any fault of the 
innkeeper ; as, if the gueſt order his horſe to be put to paſture, and 
he is loſt there, without any negle& in the innkeeper. R. 8 Co. 
32. b. 1 Rel. 4. J. 2. | dh 

[This paſſage cannot be ſupported, if taken in a general ſenſe ; for 
all the authorities agree, that it is not neceſſary to prove negligence 
in the iunkeeper. Per Buller, ¶ Juſtice,) Bennett v. Mellor, B. R. 
E. 33 G. 3. 5 T. R. 276.) 

If the gueſt be robbed by his own ſervant, or companion. 8 Ce. 

33+ 0. 
= wy by any one, whom the gueſt deſires to be lodged with him. 

id. | . . 

Or, if the innkeeper is deſirous of locking up the goods, ſaying, 
that he cannot otherwiſe warrant them, and the gueſt refuſes. Per 
cur. Dy. 266. b. „ | | 

So, if the innkeeper ſays, that his houſe is full and the gueſt 
offers to be lodged among the other gueſts ; for an action lies for the 
refuſal, if the inn be not full. Per cur. Dy. 158. b. 1 Rol. 3. J. 45. 
4+ J. 19. 1 And. 29. Bend. 60. 

So, if the innkeeper ſay, that he is obliged to be abſent, and can- 
not take care of his goods. 11 H. 4. 45. Semb. cont. 1 Rol. 4. l. 30. 

So, if the inn be broke open by the king's enemies. Pl. Com. 9. 6: 


As to pleas in this action, vide Pleader (2 Q). 


(B 3.) When an Innkeeper ſhall detain a Horſe for his Eating. 


If a horſe be ſent to a common inn by a gueſt, the m—_— — 
h etain 


288 ACTION upon the Caſe ſor Negligence. 


detain him, till he has paid for his eating, by the cuſtom of London 3 * 
and he has the horſe as a diſtreſs until payment. 

So, by the common cuſtom of the realm. 2 Rol. 438. 

(But an innkeeper cannot ſell the gueſt's horſe, for keeping, ex- 
cept in Londen. Jones v. Pearle, T. 9 G. Str. 556. 

So, if an horſe be ſent to a common inn by the owner. R. 1 Rol. 
qo 8 if the owner agree, that the n ſhall detain him till he 
is paid. 2 Rol. 438. | 

So, if an horſe be ſent to a common inn by a ſtranger. Per Ded. 
but three J. Semb. cont. I Rol. 449. 

[But if the horſe is once out, he cannot detain him for what wag 
due before, on his coming in again. Jones v. Pearle, T. 9 G. Sir. 

6. | | oY 
21. tho' the owner direct that his horſe ſhall not have any more 
food, he ſhall pay for it afterwards, otherwiſe the innkeeper will loſe 
the horſe, which is his ſecurity. Per Holt, Skin, 648. 


(C) Action againſt a Common Carrier. 


(C 1.) When it lies. 


80, an action upon the caſe lies againſt a common carrier, who car- 
ries goods for hire, if the goods miſcarry. 1 Rol. 2. J. 10, 
2 Vent. 75. Bro. R. 11. 
By the general cuſtom of the realm, a common carrier inſures the 
goods at all events; but he may make a ſpecial contract, in extraor- 
dinary Caſes, on extraordinary terms. 4 Bur. 2302. 1 Term Reps 


097” - 
So, againſt a common hoyman, 1 Rol. 2. J. 15. 1 Sid. 36. R. 
Hcb. 18. 


So, againſt a maſter of a ſhip for goods, which he carries ; for he 
has hire, tho? he be paid by the owner, and the owner is paid by the 
merchant. R. 1 Feit. 190. 238. Kay. 220. 2 Lev. 69. 

So, againſt a ſtage-coachman for goods which he carries for lure, 
1 Sal. 282. 

So, againſt the part owners of a ſhip, as well as againſt the maſter. 
R. 3 Lev. 259. Sho. 29. 101. Carth, 62. 

But all the part-owners ought to be joined, R. 3 Lev. 259. Sho. 
29. 101. 3 Mod. 321. 2 Sal. 440. Carth. 62. Skin. 279. 

Tho? "E plaintiff did not know, that there were more owners than 
the defcndants ; for if he takes notice of any, he ought to take notice 
of all. R. 3 Lev. 259. Sho. 29 

CZ,. Whether, if the 2 who are ſued, do not plead in 
abatement, that there are other perſons who ought to be joined, and 
who are not named, but plead non aſſumpſit, the * will not be 
entitled to recover. Vide 4 Burr. 2613. et 69.5 

[By the common law the owners of a ſhip. are liable to the full 
amount of every loſs by robbery. 1 Term Rep! 18. But to relieve 
them ſrom hardſhip, and to protect them againſt all treachery in the 
mariners and maſter, and that they may be rendered anſwerable for 
their acts no fartllerthan they have truſted them, it is enacted by fat. 


7 G. 2, g. 1 oo That no owner of any ſhip or veſſel ſhall be liable 5 
make 
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make good any loſs or damage, by reaſon of any embezzelment, | ferrets l 


ing, or making away with, by the maſter or mariners, or any of them, 
of any gold, filver, diamonds, jewels, precious ſtones, or other goods 
or merchandize which, after the 24th June 1734, ſhall be ſhipped: 
on board any ſhip or veſſel, or for any act, matter or thing, damage 
or forfeiture done, occaſioned, or incurred from and after the day 
aforeſaid, by the ſaid maſter or mariners, or any of them, without 
the privity or knowledge of ſuch owner, further than the value of the 
ſhip or veſſel, with all her appurtenances, and the full amount of the 
freight due or to grow due for and during the voyage. ] 
[The owners are protected, by this clauſe, in the caſe of a robbery 
in which one of the mariners is concerned by giving intelligence, and 
afterwards ſharing the ſpoil. 1 Term Rep. 18.] | | 


So, it lies againſt the executor, or adminiſtrator of a carrier; for 


it is founded upon the contract. 5 Med. 92. 1 
It will not lie againſt an executor, becauſe it is tort, and the plea 
is not guilty; but aſumpſit, which is another action for the ſame 
cauſe, will lie. Per Ld. Mansfield, Ch. Fu/t. Hambly v. Trott, B. R. 
H. 16 Ges. 3. Cowp. 3715-] | | a 
And it ties, tho' there was no agreement for a price certain; for a 
common carrier may have a quantum meruit. R. 1 Sid. 36. 4 
Tho! the carrier, hoy-man, maſter, c. has the uſual number of 
ſervants to take care of the goods. X. 2 Lev. 69. | 
Tho' the owner be preſent with the goods: as, if the owner goes 
in a ſtage-coach ; if the coachman has a diſtinCt price for his goods. 
Per Holt at Guildh. 1 Sal. 282. [Com. Rep. 25.] | 
Tho' the owner after the delivery of the goods to the hoy-man 
goes in the ſame boat, and there aſks another to hold them in the 
boat ; if the hoy-man be not diſcharged. R. 1 Rol. 2. I. 20. 
Otherwiſe, it the owner goes in the coach, &c. tho' the goods 
were delivered to the ſervant and he gave him a gratuity. 1 Sal. 282. 
[Com. Rep. 25. ] EY 
If a man ſends his ſervant with his goods, who locks them up in 
the lighter, the lighterman is not liable, for the goods were not in his 
poſſeſſion. E. I. Co. v. Pullen, H. 12 G. Str. 690.] 
Tho' the carrier be robbed. R. Mo. 462. 1 Rol. 2.1. 25. 1 
Vent. 239. R. 2 Mod. 270. Co. Lit. 89. a. R. becauſe he has 
hire. 1 Sal. 143. | 


And had a ſutficient number of ſervants to conduct the waggon or 


Pup, but they are vanquiſhed by force. 1 Vent. 239. Moll. de Fur. 
« 209, : EY © on 
So, tho' a ferry-man, not knowing the value of the goods, in a 
—_ throws them into the ſea. ' R. al. 93. cont, R. 2 Bul. 280. 
I Kol. 79. | | | | EE 
Yet the maſter of a ſhip ſhall not be charged, if he be robbed upon 
rows out goods in a tempeſt for the ſafeguard of the ſhip 
und their lives. Ra Bul. 280. ; | | 
| [The maſter of a hoy ſhall not be chargeable for goods loſt or da- 
_C by tempeſt. Semb. Amies v. Stevens, M. 5 G. Str. 128.] 


ut a ſhip-maſter, who underrakes to carry goods ſafe, muſt de- 


— - 2 1 unleſs damaged by act of God, or — 323 
intiff need onl ve their order when delivered on board, 
TW L. * I Lag * and 
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and their being damaged when delivered out. Evidence ſhall not be 
allowed to ſhew defendant was careful. Thus, if a puncheon of 
rum is ſtaved in letting down, or there is a leak, whereby goods are 
damaged. Goff v. Clinkard, H. 23 G. 2. Dale v. Hall, M. 24 G. 

2. 1 Nil. 281.] | | 
| [So, a carrier who undertakes for hire to carry goods is bound to 
deliver them at all events, except damaged or deſtroyed by the act 
of God or the king's enemies; even tho” the jury expreſsly find that 
the goods were deſtroyed without any actual negligence in the carrier. 
Forward v. Putard, 1 Term Rep. 27.) | 3 
[He is liable for any inevitable accident, happening through the 
intervention of any human means, as by fire which began at another 
booth in a fair than that wherein the goods were placed. and after- 
wards ſpread thither, with inextinguiſhable fury. Id. ibid.) 

* it lies, tho? the carrier did not know what the goods were. R. 
:og- | 
And if the carrier demands what the goods are, and is anſwered, 
Alg, or ſuch like gozds, when it was money. R. 1 Vent. 238. [ Con- 
tra 4 Burr. 2301, 2302; for the carrier ought to be appriſed of what 
he undertakes; and he ought not to be anſwerable where he is de- 
ceived, the true principle being that the carrier is liable only for 
what he is fairly told of. Sir Joſeph Tyly & al. v. Morrice, Carth, 
485.] | 
; Otherwiſe, if the carrier declares, that he will not anſwer, if they 
are other goods than ſuch. 1 Vent. 238. Semb. al. 99. . 

[A carrier is anſwerable for money in a box, though not delivered 
to him as ſuch ; unleſs he aſks and the other denies, or unleſs he ac- 
cepts conditionally, if there be no money. Titchburne v. White, H. 
5 C. Str. 145.] | | 
(His warranty is in reſpect pf his reward, which ought to be in 
proportion to his riſk ; therefore if money, &9'«c. is concealed, and he 
would not be paid according to the uſual rate of ſuch things, he 1$ 
not liable. Gibbon v. Paynton, P. 9 G. 3. 4 B. M. 2298. The 
8 ſupra al. 93. 1 Vent. 238. 1 Str. 145. were not allowed to 

e law.) | | 

And if the carrier be miſinformed of the value or quality of the 
goods, this may be in mitigation of damages. Per Rol. al. 93. 
LVide ſupra.) | | 

If a perſon delivers good to be carried to the ſervant of a ſtage- 
coach, above the uſual weight in ſuch Rage, without an agreement 
to pay for them, the maſter ſhall not be charged, if they are loſt. 
Per Holt, Shin. 625. | 

So, if money is delivered in a bag to a carrier for 200 J. and car- 
riage is paid only for ſo much, the carrier being robbed ſhall not an- 
ſwer for more, R. Carth. 486, 

[Common carriers from A. to B. charge and receive for cartage of 
_ to the confignee's houſe at B. from a warehouſe thexe, where 
they uſually unloaded, but which did not belong to them, are anſwer- 
-able for the goods, if deſtroyed in the warehouſe by an accidental 
fire, tho“ they allow all the profits of the cartage to another perſon, 
which circumſtance was known to the conſignee. Hyde v Navigation 


Company from the Trent to the Merſey, B. R. M. 34 Geo. 3. 5 7. 
4 389. L je ; | - 
Lg C. Acre, 
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[Ouere, Does the liability of carriers in all caſes continue until the 

delivery of the goods? Hyde v. Navigation Company from the Trent to 
the Merſey, B. R. M. 34 Geo. 3. 5'T. R. 389.) SSOP 

[A common carrier, employed to carry goods from Stourport to 

| Manchefter to be forwarded to 8torkpart, carried them to Mancheſter, 

and there put them in a warehouſe," in which they were deſtroyed 


by an accidental fire, before he had an opportunity of forwarding 
them; and was not holden anſwerable for the loſs, his liability as a 


carrier ending at Manchefter, where, reſpecting the goods in queſtion, 


he ated as a warehouſeman. Garſide v. the Proprietors of the Trent 
and Merſey Navigation, B. R. E. 32 Geo. 3. 4 T. Re$81.). 
[Box directed to A. in B. ſtreet, London, the direction is oblite- 
rated; A.'s name and abode are in the printed directory and his name 
only in the way bill] ; defendants maſters of ſtage coach who take 
higher prices than other carriers) kept a conſtant porter to carry out 
goods; they make no inquiry of plaintiff, nor of A., nor ſend the box, 
which remains in their warehouſe till the goods are damaged; de- 
fendants are liable. Golden v. Manning, T. 13 G. 3. 3 Will. 429.] 
[The, action lies by the conſignor, in his own name, who agreed 
with the carrier and was to pay him: and the carrier has nothing to 
do with the veſting of the property, or between the confignor and 
conſignee. 5 Burr. 26800. | 
Iso, where the plaintiff conſignor averred that the defendant under. 
took to deliver, &c. in conſideration of the hire to be paid by the 
plaintiff, proof that the hire was to be paid by the conſignee is no va» 
riance ; the conſignor being by law liable. 1 Term Rep. 659.) 
When an action lies againſt him, who undertakes to carry. Vide 


Action upon the Caſe for Mifeaſance, (A 3.) 


-(C 2.) Declaration. 
The declaration muſt be upon the cuſtom of the realm, 1 Sid. 245. 


And muſt expreſs the goods with the ſame certainty as in frover. 


Semb. 2 Vent. 78. 


e 3. 
To this action the defendant may plead, not guilty. 2 Vent. 77. 
5 Med. 92. | | 
But anciently, the defendant anſwered to the neglect particularly. 
8 Mod. 92172 | x 
1 So, if he plead non aſſumpſit, it is bad. Dub. after verdict. 2 Mod. 
a. 178. | BY : : 


| ACTION upon the Caſe for a Nuſance. 
(A) When it lies. | 


O, an action upon the caſe lies for a nuſance to the habitation, 
or eſtate of another: as, if a man build an houſe hanging over 


the houſe of another, whereby the rain falls upon it. 5 Ce. 101. | 


2 Kol. 140. J. 50. 1 Rol. 107.1. 47. 2 Leo. 93. | | 
(Hf a man fixes a ſpout to his _ houſe,” whence the rain falls 
U2 into 
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into the yard of another and hurts the foundation of his buildings. 
R rv. Clark, T. 10 G. Fort. 212.] * 
f a man dig a pit in his land, ſo near that my land falls into the 
pit. 2 Kol. 565. l. 10. | | #1] 
So, if he ſtop the ancient lights of another houſe. R. 9 Co. 58. 
a. 2 Rol. 140. J. 45. R. 1 Leo. 168. 1 Sid. 167. 1 Lev. 122. 
1 Rel. 107. J. 45. Jon. 32. 

So, if a man build a new houſe, and — the adja- 
cent ſoil, and the grantee by an edifice upon it ſtop the lights of the 
other houſe z tho? it was not an ancient houſe. R. 1 Vent. 237. 239. 
1 Sid. 167. Ray. 87. 1 Lev. 182 K. Mad. Ca. 116. 

And if by throwing logs, c. he ſtop the lights of the other houſe. 
1 Sid. 167. 1 L. 122. 5 

So, a cuſtom, that one may build upon a new foundation to the 
obſtruction of ancient lights, is void. R. 1 Rol. 558. J. 46. 566. 

J. 5. Ye. 216. Vide Landen, (Nes.) „ 

So, if a man erect any thing offenſive ſo near the houſe of another, 
that it becomes uſeleſs : as, a ſwine ſty. R. 9 Co. 59. a. 
2. Rol. 141.1. 13. | | 

Or, a lime-kiln. 9 Co. 59. a. 2 Kol. 141.1. 5. 

Or, a dye-houſe. Hutt. 136. | 

Or, a tallow-furnace. Cro. Car. g10. 1 Rol. 88. J. 41. But if 
he be a chandler, quere * 1 Rol. 88. J. 48. 2 Rol. 139. J. 2. 

Or, a privy, or brewhouſe. Hutt. 136. R. Pal. 539. 

Or, a tan-fatt, Hutt. 136. 

Or, a ſmelting-houſe. 1 Rol. 89. J. 15. 5 

Or, a ſmith's forge. Lut. 7o. | . 

So, if a man erect a waſh-houſe, ſtable, c. and put filth in it, to 
the annoyance of a garden. Lut. 92. | | 

So, if a parſon permit the tithes to continue upon the ſoil ; whereby 
the graſs there is corrupted. 

oy vendee of hay after the time agreed for carrying it away. 
R. 2 Leo. 93. | 

So, if a leſſee over-charge his room with weight, whereby it falls 
upon the cellar beneath; an action upon the caſe lies againſt him. 
R. 2 Leo. 95. Poph. 46. 

So, an action upon the caſe lies, if a man erect a mill ſo near to 
my ancient mill, that the water to my mill is obſtructed, or diverted. 
2 Rol. 140. J. 35. 1 Kol. 107. J. 35. R. 1 Leo. 273. | 
30, if there be a new mill upon a ſtream that did not uſe to be 

diverted, Per Hale, 1 Vent, 237. | 

So, if part only of the ſtream is diverted. Dy. 248. ö. 

* if he ſtop a water - courſe, whereby land is overflowed, 2 Ro! 
140. J. 30. ER 

So, if one ereCt a ferry ſo near to my ancient ferry. 2 Rol. 140. 
J. 20. Hard. 162. 3 | 

So, if without warrant he erect a market, to the prejudice of au- 
other market. 2 Sand. 172. 1 Lev, 296. x | 

So, if he has a patent for a fair or market in the next town to my 
fair or market, and upon the ſame day. 2 Rel. 140. J. 10. 

So, if it be upon another day, and at feven miles diſtance, being 
without warrant, and found to my prejudice z tho? no prejudice ap- 
pears. R. after verdict. 2 Sand, 172. 1 Lev, 296, Ray. 195. : 

. 0, 
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So, if water currere conſuevit to à well, er abinde to his houſe for 


his uſe, and one diverts the ſtream from coming to the well. R. 
Skin. 


naut of the land, it is a nuſance. 2 Rel. 140. J. 7. 


(B) By Whom, or againſt Whom it lies. 


JF the nuſance is to the damage of the inheritance, he in reverſion 
ſhall have an action for it. R. 3 Lev. 209. Jaſſer v. Gifford, M. 
7 G. 3. 4 B. M. 2141. 


And likewiſe the tenant in poſſeſſion, for the damage to his poſ- 


ſeſſion. R. 3 Lev. 209. Adm. Jon. 326. 

So, for a nuſance in the life of the teſtator continued afterwards, 
the deviſee ſhall have an action. 2 Cro. 231. 1 

An action upon the caſe lies for a nuſance to the freehold, tho? 
the plaintiff might have an aſſiſe, or guad permittat. N. cont. Cro. El. 
520, KN, acc. 1 Rol. 104. J. 37. 47. Semb. acc. Cro. El. 199. R. 


acc. Cro. El. (466.) R. acc. Cro. El. 845. Acc. 21 H. 7. 30.a. R. 


I Lee. 247. K. 2 Leo. 18. Vide pfl. (D 1.) | 
An action han he caſe lies againſt him who eres the nuſance. 

So, againſt him who continues a nuſance erected by another: 
as, if A, divert water by a pipe and cock to his houſe; an action lies 
againſt his wife after his death, if ſhe lives in the houſe, and uſes 
the water; for every turning of the cock in a new nuſance. R. Dy. 
320. 4. | | EY; 

So, if a man erect a houſe, or mill, to the nuſance of another; 
every occupier afterwards is ſubject to an action for the nuſance. 
Dub. 2 Cre. 373. K. 2 Cre. 555. 

So, if a man recover againſt A. for the erection of a nuſance, he 
may afterwards maintain an action againſt him for the continuance, 
tho' he has made a leaſe of it to another. R. Sal. 460. 


Or, may have it againſt the leſſee of A. for the continuance, at - 


his election. Sal. 460. | 
(C) When it does not lie. 


BYT an action upon the caſe does not lie upon a thing done to the 


inconvenience of another: as, if a man ereR a mill near to the 
mill of another, whereby the other loſes part of his profit. 1 Rol. 
107. J. 20. 11 H. 4. 47. b. where the former mill is not a tempore 
eujus contrar. & c. 1 Leo. 273. N | 
If a man ſet up a ſchool ſo near my ſtudy, who am of the profeſ- 
ſion of the law, that the noiſe interrupts my ſtudies. 
If a ſchool-maſter ſet up a ſchool near to the ſchool of another. 
1 Kol. 107. 1.15, R. upon demurrer. 11 H. 4. 47. a. | 
Ik a man build an houſe, whereby my proſpect is interrupted. 
Per Wray, 9 Co. 58. ö. 
f a man convert land to paſture, where none but A. had paſture 
before, whereby A. is prejudiced. 1 Rol. 107. J. 30 
Ik a foreigner uſe a trade within a borough to the prejudice of a 
ſreeman, u.ct> he be reſtrained by a cuſtom or by-law. R. 1 Lev. 


262, | 
U 3 | So, 


If de bol, over which another has a way, be ploughed by che te- 
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So, it does not lie for a reaſonable, uſe of my right, tho! it be to the 
annoyance of another: as, if..a butcher, brewer, , &c. uſe his trade 
in a convenicnt place, tho' it be to the annoyance of his neighbour. 
' If a man build an houſe, and make cellars upon his ſoil, whereby 
an houſe newly built in an adjoining ſoil falls down. X. 1 Sid. 167. 
R. 2 Rol. 565. I. 5. | 2 | 

So, if by ſuch building he ſtop lights newly made in the houſe of 

another. 1 Sid. 167. 1 Lev. 122. 1 Vent. 237. 239. 

Tho' the lights have continued for 30 or 40 years, R. Cro. El. 

118. I | | | 

If a man make a ditch in his waſte, which lies near the highway, 
within 36 feet of the highway, into which the horſe of another falls; 
for the ditch in his own ſoil was no wrong to the other, but it was 

his fault, that his horſe eſcaped into the waſte. R. 1 Rol. 88. J. 30. 
2 Cro. 159. | | a ; 

So, if a man in London erect upon an ancient foundation an edifice, 

which obſtructs the ancient lights of an adjoining houſe. 1 Rol. 558. 

I. 46. by | 

So, if a man uſe water in his own land out of a watercourſe run- 
ning through his land to the pond of B. whereby B.'s pond is not ſo 
full; if he does not divert the watercourſe. Per St. Jobn at Suffolk 
aſſ. 165 7. between Smart and Stifled. | 

90, an aCtion upon the caſe does not lie, if the defendant prevents 
an exceſs in the plaintiff in uſing his right: as, if A. had lights in an 
ancient houſe, and he rebuilds his houſe, and makes lights in other 

places, and larger, to the inconvenience of the plaintiff. 2 Yer. 646. 

So, an action upon the caſe does not lie for a common nuſance, 
without a ſpecial damage. Co. Lit. 56. a. Vide action upon the caſe, 

(B 1, 2.) IP 

As, if a man makeaditch in a highway, whereby A. cannot uſe it. 
1 Kol. 88. J. 9. Dan. 172. R. Med. 180. | 
If a man ſtop a common ferry. R. Carth, 193, Vide Action upon 
the caſe for Negligence, (A 3.) 2 8 7 | 
Otherwiſe, it there be a ſpecial damage: as, if a man make a ditch 
in the highway, and my horſe falls into it. Co. Lit. 56. a. Dan. 173. 
Or, if my ſervant falls in, and maims himſelf, whereby I loſe his 

ſervice. 1 Kol. 88. J. 36. Dan. 173. 

50, if by logs in the highway, my horſe falls with me. 1 Rl. 88. 

J. 16. K. 2 Cre. 446. | h 7 

If by (topping the highway, a man is conſtrained to uſe a longer 
and more diſſicult way. Dan. 173. K. in C. B. Tr. 11 G. 2. be- 

tween Sir John Chichefler and Lethbridge, Willis, 71. 

Or, if by ſtopping the way, the ſale of is coals is hindred in an 

adjacent cojliery, Dub. Carth. 451, [I Ld. Raym. 486. 3 Ld. 
Raym. 291. Holt, 10. 1 Salk. 15. Com. 58. 12 Mod. 262. 
Comb. 480. Willes, 74. u. a. S. C.] 3 

A ferticri, if by the obſtruction of the ſale, his coals are damnified. 
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Carth. 451. | | : 
Vet the ſpecial damage muſt be direct, not conſequential. * Carth. 
194. a 


And therefore it is not ſufficient to ſay, that he was ſtayed for a 
little time, whereby his affairs were neglected. Bid. 

Tais action will not lic againſt a ſteward, manager, or agent, 

| for 


i 
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for damage done by the negligence of thoſe employed by him in 
the ſervice of the principal, but the principal, or thoſe actually em- 
ployed are alone liable. Stone v. Cartwright, Weil 4. 1 _ Geo. 3: 


6 T. R. 411.1 


O..) What Remedy for a 1. 


(D 1.) Aſſiſe, or Action upon the Caſe. 


Fon a nuſance to a freehold the plaintiff ſhall have an aſſiſe, or 
an action upon the caſe, at his election. F. N. B. 133.4. 1 Rol. 


104. J. 30, Sc. Vide ante (B). 
But if the nuſance conſiſts in nonfeaſance, he ſhall not have an 


aſſiſe. 2 Rol. 14 1. J. 45. 11 H. 4. 83. 4. 
Or, if it be done to a leſſee for years. F. N. B. 184. G. 
And, if the nuſance be continued, an action lies againft 80 heir, 


or N of him who 1 it; for the continuance is a new nu; 
lance.” * ide ante (B). . 


* 
+ » 


(D 2.) Quod permittat. 
80, a man may have a quod permittat againſt him who eres * 
nuſance, to remove it. Vide Quad permittat. 


Or, againſt his heir, or alienee. F. N. B. 184. C. ; 
Whether the ereCtion be by the tenant himſelf, or a a ſtranger: R. 


Sal. 458. 
And a quod permittat lies de edificio. R. Sal. 4 58. 


(D 3.) Indictment. 
80 an indictment lies for a nuſance. . Vide Indiment (b. 
After a conviction, ik the defendant will not remove it at his 
charge, a writ goes to the ſheriff to remove it. Comb, 10. 


(D 4.) Prohibition for Removal. 
So, a writ iſſues to remove a nuſance in vicic, et venellis ville, 
F. N. B. 185. D. Vide Preregative, (D 36.)— Prohibition, (A 3.) 


So, an inhibition may be granted to remove a ſtage for rope. 
3 a bowling- alley, Sc. where it becomes a nuſance. 1 Mod. 


80, for erecting a play-houſe, where it will be a nuſance. Semb. 


Shin. 627. 

So, a man may enter to abate a private nuſagce, F. N. B. 184. G. 
185. A, 

As, if a houſe hange over, he, may enter, and throw down the 


part hanging over. 2 Rol. 144. J. 39. [But no more, for he can 


abate only that part which conſtitutes the nuſance. Str. 688. 1 Burr. 
267.] 


if a nuſance be done to my mill, land, &c. I may remove it. 


2 R/. 144. J. 36. 39. 
So, if it be a common nuſance: as, a gate erected acroſs an high- 


way, every one may throw it down. Per three J. Cro. Car. wh 


Fon. 221, 
(If the lord erect a hedge, a gate, or a wall, to keep the com- 
moner's cattle out, the commoner may abate the hedge, Sc. 1 Burr. 


265. ] 
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[But he cannot meddle with the ſoil; as, if the lord put rabbits 
in the common, the commoner cannot deſtroy the burrows ; he muſt 
have recourſe to his legal remedy for a ſurcharge of common, if ſuf. 
ficient common be not left. 1 Burr. 259. Vide S. C. 2 Will. $1.) 

And, a man may enter into the ſoil of another, when it is ne- 
— to remove a nuſance. 2 Rel. 144. J. 42. 145. J. 25. R. 
Sal. 459. 

5 juſtify the cutting down of a gate, Ic. which is a nuy 
fance, Per three 7. Cro. Car. 185. Jen. 122. 

Or, pull down a houſe with violence, whereby the materials are 
loſt. R. Sal. 458. 5 | | 
80, he may remove it, without a requeſt. 5 Co. 101. 4. 

So, he may remove it, before the damage happens. 2 Rol. 145. 
J. 20. 5 Co. 101.6, : 2 
But, he cannot remove it, before the nuſance is erected: as, he 
cannot remove ſcaffolds, &c. for making a building, which will be 
a nuſance, when finiſhed. 2 Rol. 145. J. 10S | 

Nor, the foundation of a building, which will ſtop his lights 
when erected. R. 3 Bull. 196. 

[But in this caſe, it would be adviſeable to give notice in writing 
to the perſon building not to proceed, and that if he do, and the 
lights be obſtructed, the building will be pulled down; otherwiſe, if 
the building be ſuffered to proceed, till completed, without objec- 
tion, it is queſtionable whether the party can juſtify the pulling of it 
down. So, if a man erect part of his building on my land, I know- 
ing of it and not cbjeCting, the law will not permit me afterwards to 

pull it down, I having tacitly conſented. Per Ld. Mansfield at nifs 
prius, and the determination pafed without objection. 

So, after the removal, he cannot deſtroy the materials. R. Jon. 
222. | 
Nor cut down, or do any damage, after the nuſance is abated, or 
in the abatement, unleſs neceſſary. Bid. | 


(E) The Proceedings in an Adion upon the Caſe for a 
| Nuſance. 


(E 1.) The Declaration. 


18 an action upon the caſe for a nuſance, the plaintiff muſt ſhew 

himſelf entitled to the thing, to which{the nuſance was done, at 
the time of the nuſance: as, in an action upon the caſe for divert- 
ing his water-courſe to his mill, he muſt ſhew that he was ſeiſed of 
rhe mill at the time. R. Cro. El. 751. | 

So, he ought to ſhew, that the diverſion was a prejudice to his 
mill. Semb. Skin. 65. 175. 

So, he ought to allege a continuance of the nuſance to the time 
of the action only; for ad huc continuutum exiflit, is ill; for that goes 
to the time of the declaration. R. 1 850. 366. 

But, if the declaration ſhews a continuing nuſance, it is not ma- 
terial, though the firſt nuſance was before the plaintiff was entitled. 

R. Cro. El. 7 91. 
3o, if the plaintiff allege, that his father was ſeiſed and died, 


and a deſcent to himſelf, virtute cijus he was ſeiſed, without lt 
| W 
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| that he ented; for a ſeifin in law is ſufficient for this action. R. 

1 Leo. 273. 

5 So, if the plaintiff allege, that his houſe, mill, Oe. was antigua 

domus, & c. without preſcribing for it. Yide Preſcription. 

Or, that it was ab antique erectum; for that is tantamount. X. 

1 Leo. 273. 2 5 | 
So, in an action for a nuſance, if the plaintiff allege, gaod po/- 

feſfſionatus fuit of ſuch a houſe, Sc. in which babere debet ſo many 

lights, Cc. without more, it is ſufficient, K. 8501 7. Vide in 

Pleader, (C 39.) : ET 
So, a declaration for ſtopping of lights is ſufficient, tho! it do not 

ſay, antiquum meſſuagium. R. 1 Vent. 237. 239. 


So, a declaration for diverting a water-courſe, which currere con- 
ſuevit to a well, et abinde to his houſe, is ſufficient; tho! it do not 


ſay from what place it runs to the well. R. after verdict; for it 
ought to be proved. R. Skin. 389. 


So, if the declaration ſays, that defendant maliciouſly continued 


and cauſed to run a water-courſe near plaintiff's foundation, and 
did not repair the pipes, whereby he was damaged, it is well; tho” 
it does not ſay that the pipes were his, or that he laid them there, 


or was obliged to repair: and tho? plaintiff does not ſet out a title, 


but only ſays he was lawfully poſſeſſed, Haare v. Dickinſon, P. 
3 G. 2. Ld. Raym. 1568.] | 


.” (E 2.) The Plea, De. 


[Plea that defendant did remove the nuſance is ill. Meſtlen v. 
Eales, M. 9 G. Fort. 333. boy 

To an action upon the caſe for a nuſance in over-hanging his houſe, 
Dc. the defendant generally ſhall plead, Not guilty, 
To a nuſance in ſtopping his lights, he may ſay, Not guilty, 
Or, that by the cuſtom of London, a man may build upon an an- 


cient foundation againſt the lights of another. Vide Ent. 29.—-Vide 


Tel. 215, 216. 


To which the plaintiff by replication may deny the cuſtom, which | 


ſhall be tried by the mouth of the recorder. 
But, to an action upon the caſe for a nuſance the defendant cannot 
plead, that being a blackſmith he came to the houſe wherein he 


dwells, by the advice of the plaintiff himſelf, and there erected a | 


forge for his trade. R. Lut. 70, 71. 

If the verdict finds generally, that the houſe is not erefted upon 
the ancient foundation, the whole ſhall be abated, tho' it exceeds 
only a foot. R. Mo. 866. 


For more concerning nuſance, vide Chaſe (K,). — Fuſtices of P 
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ACTION: upon the Caſe upon Trover. 
| (A) When it lies. | 
ROVER lies by him who has a property in goods and chat. 


tels, which come to the poſſeſſion of another, and are by him con- 
verted to his own uſe. | | | 


[And it is not material whether the poſſeſſion of the defendant 


was obtained lawfully or unlawfully : the converſion is the wrong on 


- which the action is founded. In form, the action is a fiction as to 


the finding; in ſubſtance it is a remedy for the wrongful converſion. 
1 Burr. 31.] | 
If A. puts his goods in B.'s barn by his conſent, and has the key 
in his cuſtody, A. may have zrover, if any one converts them; for 
the poſſeſſion and property are in him. Per Periam, Sav. 134. 
[So, if B. had kept the key, for property is ſufficient to maintain 
the action. Vid. infra. }] | es: 58 
Trover is merely a ſubſtitute of the old action of detinue. Per 
Ld. Mansfield, Ch. Juſt. Hambiy v. Trott, B. R. H. 16 Geo. 3. 
Cowp. 373. | | | 
' (It is in form a fiction; but in ſubſtance it is founded on property, 
for the equitable purpoſe of recovering the value of the plaintiff's 
ſpecific property uſed and enjoyed by the defendant. Bid.) 
[l (For the diſtiuction between the actions of trover and treſpaſs, vide 
Cooper v. Chitiy, B. R. M. 30 Geo. 2. 1 Burr. 20. 1 Bl, 65. S. C. 
Smith v. Miller, B. R. MH. 27 Geo. 3. 1 T. R. 475] 
The diſtinction between the actions of treſpafs and trover is well 


% 


ſettled; the former is founded on poſſeſſion, the latter on property. 


Per Ld. Kenyen, Ch. Jult. Ward v. Macauley, B. R. M. 32 Geo. 3. 
4 T. R. 490.) 5 


(B) By whom. 


AND every one, who has a property in the goods converted, may 
have frover for them. 

But no one who has not a property can maintain Zrover, as te- 
nant in tail expectant on the determination of an eſtate for life, with- 
out impeachment of waſte for trees which grew, and were ſevered 
from the eſtate ; for the property is in the tenant for life, the moment 
the trees are cut down. 1 Term Kep. 5 5. Vid. Market (E).] 

[Where goods leaſed as furniture with a houſe have been wrong- 
fully taken in execution by the ſheriff, the landlord cannot maintain 
trover againſt the ſheriff pending the leaſe ; becauſe to maintain ſuch 
an ation he muſt have the right of poſſeſſion as well as the right of 
33 - the time. Gordon v. Harper, B. R. M. 37 Geo. 3. 

K. 9. | 
g If a ſervant pufchaſe goods for his maſter, which are afterwards 
converted by another, zrover lies by the maſter; for by the poſſeſ- 
fon of the ſervant the property is veſted in the maſter. R. but. 
judgment was afterwards reverſed ; becauſe it was money, which 
cannot be known, and the property follows the poſſeſſion. Cro. El. 


638. 661. 7-16» | 
3 a If 
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If an apprentice earn any thing, as tickets for ſea- wages, trover lies 


by the maſter, R. 1 Sal. 68. Mod. Ca. 69. ; TT 
And if he be an apprentice in fact it is ſufficient ; for, how apprene 
tice, is not material. 1 Sal. 68. BMA, | ; 
Tho a man has only a ſpecial property: as, a common carrier, 
who loſes goods delivered to him to be carried, R. 1 Kol. 4. 52. 
If an order for the delivery of goods in the hands of a third per- 
ſon be given to an uncertificated bankrupt in payment of a debt 
nxccrued ſubſequent to his bankruptcy, he may maintain frover for 
them. Fowler v. Down, C. P. E. 37 Geo. 3. 1 Boſ. & Pull. Rep. 


44.3 


An uncertificated bankrupt has a right to goods acquired by him 


ſince his bankruptcy againſt all the world but his aſſignees, and ma 
maintain trover for them againſt a ſtranger. Webb v. Fox, B. R. M. 
38 Geo. 3. 7 T. R. 291.) | 


A ſheriff, for goods levied upon a fieri facias, which are taken out 


of his poſſeſſion before ſale. R. 2 Sand. 47. 1 Sid. 438. 1 Mod. 30. 
1 Lev. 282. [Vide Ladbroke v. Cricket, B. R. MH. 29 Geo. 3 
2 T. R. 649.] | 

Commiſſioners of bankrupts, for goods of the bankrupt taken out 

of their poſſeſſhon. Per Twiſd. 1 Mod. 31. Dan. 20. 
(If a man in contemplation of bankruptcy buys goods, and, in 
order to give a preference to one creditor, makes a fraudulent and 
pretended ſale of ſuch goods, trouer lies by the aſſignees of the bank- 
rupt againſt the creditor who received the value under ſuch pretended 
ſale; for the ſale is void, the goods were the property of the bank- 
rupt before the ſale, and did not ve in the pretended purchaſers, but 
became that of the aſſignees by relation. 4 Burr. 2477. ] 


9o, if a bill of exchange payable to A. or order, be indorſed with 


the name of 4. but no aſſignment written, and afterwards found by 
B., trover lies againſt him by A., for by the writing of his name the 
property of the bill was not transferred. R. 1 Sal. 130. 5 
And it is not neceſſary, that the plaintiff ever had the poſſeſſion; 
for trover lies by an executor for the goods of the teſtator, tho' they 
never were in his actual poſſeſſion. D. 2 Med. 168. R. Cro. El. 
377. K. Lat. 214. Sav. 133. 0 
So, if by agreement goods bailed to A. by B. ought to be bailed 
over to C. in ſatisfaction of a debt due from B. to C., which A. 
afterwards converts to his own uſe, C. may have trover againſt him, 
tho? he never had the poſſeſſion. R. 1 Bul. 68. | | 
So, trover lies againſt the bailee of the goods, by him to whoſe uſe 
the bailment was. R. 1 Bul. 68. | | Wes 
(if a man obtains a bank-note (of which another was robbed) for 
a fair conſideration, and without notice of its being ſtolen, and a 
clerk of the bank detains it, he may bring trover. Miller v. Race, 
H. 31 Geo, 2. 1 B. M. 452.) | 
So, it lies for wreck by the lord of the manor entitled by preſcrip- 
tion. 2 Wilſ. 23.] | 
So, it lies for an eſtray, before an actual ſeizure. Per Ch. J. 
2 Keb. 589. | | 


[So, by the finder of a jewel. Armory v. Delamirie, H. 8 G. 
Str. 505.) | 


And for a wager, againſt him who held the ſtakes. Cro EL 
870. | | * 90, 
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So, it lies by a leſſor for timber cut down by the leſlee, tho it 
was carried away before ſeizure, R. 2 Rol. 119. J. 30. Cre. Car. 


242. ö 


[So, where one claiming a right to cut down wood, cuts it down, 


tho' he has no legal right to the wood, yet by cutting thercof he 
gains ſuch a property therein that zrover lies againſt a ſtranger for 
taking it away. Cro. Alia. 8 19. cited 3 Will. 336.] 

[So, where the plaintiff claimed a right to cut ruſhes on a com- 
mon, and cut down five or fix loads, rover lies for the plaintiff againſt 
a ſtranger who takes it away. 3 Wil, 332.] 


(C) For what Goods. 


TROVE R lies pro pecuniis numeratis in a cheſt, tho' not locked, or 
ſealed. X. 1 Kal. 5. J. 15. | EX, 
So, pro pecunits numeratis out of a bag; for the thing itſelf is not 

recovered, but damages for it. R. 1 Rel. 5. I. 10. Per two J. 


Cro. El. 819. KR. Cre. Car. 89. R. Al. 91. Dan. 20. Semb. 


Sau. 20. 

So, it lies for a bond ; and it is not neceſſary to ſhew the date; 
for it is loſt, Cont. per three J. Cro. El. 723. K. acc. 2 Cre. 648. 
R. Cro, Car. 262. 1 Kol. 5. J. 20. | 

So, for letters patent. R. Hard. 111. 

So, pro benis et catallis ſequent, viz. uno ſcripto, obligatorio, und war- 
rantid, &c. Semb. 4 Med. 156. 

For bank bills, exchequer bills, tickets, c. 1 Sal. 283, 4. 

So, it lies for a ſhip with her tackle. D. Mar. pl. 188. 

For trees planted in boxes in a garden. Med. Ca. 170. 

So, it lies for ſo many peciis argenti. R. 1 Sal. 219, 

So, it lies for muſł cats, monkeys, parrots, &c. without ſaying, 
that they are reclaimed; for they are merchandize, and valuable. R 
2 Cro. 202. I Bul. 95. f 

So, for a negro man; for it is merchandize. Dict. 3 Lev. 336. 


Semb. 2 Lev. 201. Semb. cont, Sal. 667. 


So, it lies for a hawk, if it be alleged to be reclaimed ; otherwiſe, 

not. R. Dy. 306. 6. Cro. Car. 544. 1 Kal. 5.1. 25. Dan. 21. 
But if the declaration ſay, de bonis proprizs, after verdict it ſhall be 
intended to be reclaimed. Per Cro. Car. 544. 1 Rol. 5. J. 25. 
| I it lies for a ſpaniel; for he is reclaimed, 1 Rol. 5. J. 30. Acc 
336, 7. 3 

80, = a 1 and it need not be averred to be reclaimed; 
for it ſhall be intended, R. Cro. El. 125. Ow. 93. 

Trover for * old iron,” good after verdict. Talbott v. Spear, 
C. P. E 11 Geo. 2. Willes, 70. Prac. Reg. 412. S. C.] x 


(D) Againſt Whom. 
T ROVER lies againſt every one who has the poſſeffion of goods, 


and converts them; if he has them by trover. 
As, if a bailiff of a manor ſeize goods left in the manor by a felon, 
{but not waived,) and refuſe to re-deliver them. : 
If a man ride a horſe to an inn, and the — detains him 


So, 


1 
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(So, if plaintiff in an action ſue out execution 2 the goods 
of a bankrupt after an act of bankruptcy committed, rover lies by 
the aſſignees of bankrupt-againſt the plaintiff in the action without 
joining the officer. Str. 996.] _ * | 
[So, in the like caſe it lies againſt the ſheriff for ſelling the goods 
after notice of the act of bankruptcy committed. 1 Burr, 20. 
1 Term Rep. 475+] 5 
[So, againſt the vendee. Id. 34.] 1 8 
[Or, againſt all three together. Bloxholm v. Oldham & all, at fit- 
tings after Tr, 1750, at Guildhall, before Lee, C. J. cited and approved. 
1 Burr. 22. | 
So, if na) Han the goods by bailment: as, if a man bail goods in 
pledge, which are detained after the money is paid. R. 1 Rol. 60. 
Mo. 841. | | ST 
Or, if bailed to keep, and "uy are detained, after demand. 
1 Brownl. 12. Dub. 1 Kol. 128, R. Cro. El. 781. 5 
If a man deliver writings to an attorney to make an aſſignmen 
c. and he detains them till he is paid for the aſſignment; for he 
has a remedy for his labour, and cannot detain the writings, Per 
Holt, P. 6 V. & M. 8 
[A quantity of timber, placed in a dock on the bank of a navi- 
gable river, being accidentally looſened, is carried by the tide to a 
conſiderable diſtance, and left at low water upon a towing path. 
A. finding it in that fituation, voluntarily conveys it to a place of 
ſafety, beyond the reach of the tide, at high water. A. has no lien 
on the timber for the trouble or expence to which he may have 
put himſelf in the carriage of it, but is liable to an action of zrover, 
unleſs he deliver it up to the owner on demand, though nothing be 
tendered him by the owner by way of compenſation. Nicholſon v. 
Chapman, C. P. M. 34 Geo. 3. 2 Fa Bl. 254.) 8 | 
But in ſuch a caſe, in all probability, A. might maintain an ac- 
tion againſt the owner for a compenſation, Bid. | 
If a man preſent jewels, &c. to a woman, whom he intends to 
7: and the marriage being interrupted, ſhe refuſes to re- deliver 
them, | 
So, trover lies againſt him who had the poſſeſſion, tho' the plain- 
tiff has the goods before the action commenced ; for he ſhall recover 
damages for the converſion. Per W. Wyndham, at Norfolk aff. 1660, 
Tindal and Folliffe. | | 
[But trover does not lie againſt an executor for a converſion by 
the teſtator in his life-time; nor againſt an adminiſtrator for a con- 
verſion by his inteſtate; for the action is in form for a tort, and 
comes under the rule, * actio perſonalis moritur cum perſona.” But 
the eſtate is liable, and another form of action may be maintained 
Cowp. 371.) 1 | 
_ So, it lies againſt him to whom the ſervant or agent of the plain- 
tiff delivers goods, with intent to embezzle them. R. 1 Sal. 289. 
So, trover lies againſt the maſter, if his ſervant take goods for him 
in pledge, lend the money, and afterwards ſell the goods; for he 
= in the whole as his ſervant. Per Holt, at Guildb. M. 10 W. 3. 
al. 441. | | | 
(It lies againſt the maſter for goods delivered to the ſervant to be 
aſſayed. Mead v. Hamond, H. 8 G. Str. zog.] 


[For 
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[ For jewels taken out of the ſocket by the ſervant. Armory v. 
Delamirie, H. 8 G. Str. gog.] | A 
l [Againſt a ſervant who diſpoſes of goods the property of another, 
to his maſter's uſe, whether he has authority from his maſter or not. 
T. 25 & 266.2. 1 Wil. 328.) - . 
80, if A. deliver lottery tickets to a goldſmith to receive the 
money due upon them, and he being bound by a note to B. to de- 
liver ſo many tickets to him, delivers him theſe tickets; againſt B. 
the property is not thereby changed, and thereby rover lies againſt 
B. K. 1 Sal. 283. | | 
[If a man delivers jewels ſealed up to a goldſmith for ſafe cuf- 
tody, who takes them out and carries them as his own to A. who 
keeps a ſhop in London where they deal in jewels, and. pawns them; 
trouer lies againſt A. Hartop v. Hoare, P. 16 G. 2. Str. 118). 
1 Wilſ. 8. 3 Atkyns, 44.) | | 


Trover lies againſt huſband and wife, ſuppoſing the converſion * 


both; for it is a fort. R. 1 Rel. 6. I. 15. K. Tel. 165. Vide cont, 
1 Brownl. 3. | | 
But if the converſion be alleged ad uſum ipſorum, it is bad. R. 
2 Cro. 661. Jon. 16. 264. 443. KX. 1 Kol. 6. I. 15. 27. 30. K. 

. Cro. Car. 254. 494. Semb. Mar. pl. 94. Vide Baron and Feme 

1). | | A 

| Yet, if the jury find the wife not guilty, a declaration, which al- 

leges a converſion ad ſum ipſorum, will be aided. R. Mar. pl. 134. 
Vide Action (G). a 

If goods come to ſeveral ſucceſſively, trover lies againſt any of 
them, who convert them. | 

If bank bills, tickets, &'c. ſtolen or loſt, are paid or delivered to 
another without conſideration, trover lies againſt any one in whoſe 

hands they are found. Semb. 1 Sal. 284. 

I80o, tho he gave conſideration for them, if he had previous no- 
tice of their being loſt or ſtolen. Determined by Ld. Mangſield at Ni. 
Prius. | | 

If a bill payable to A. or bearer be found by B. who for va- 

luable conſideration gives it to another, zrover lies for it againſt B. 
1 Sal. 126. | 

If goods are obtained from A. by fraud, and are pawned to B. 
without notice, and A. afterwards proſecutes the offender to convie- 


tion, and gets poſſeſſion of the goods, B. may maintain trover againſt _ 


4. for them. Parker v. Patrick, B. R. Haft. 33 Geo. 3. 5, T. Rep. 
155.3 | 

[ Utherwiſe, if the goods had been obtained feloniouſly, becauſe in 
that caſe A. would have been entitled to reſtitution, upon conviction 


of the offender, by „virtue of the / at. 21 Hen. 8. c. 11. 1 his ac- 
tion however cannot be maintained againſt any perſon having the 


goods in his poſſeſſion in the interval between the felony and the 


conviction, the poſſeſſor at the time of the conviflion only being liable. 
Hor ud v. Smith, B. R. Mich. 29 Geo. 3. 2 T. Rep. 750.) N 

[Where the owner of goods on board a veſſel directed the captain 
not to land them on the wharf, againſt which che veſſel was moored, 
which he promiſed not to do, but afterwards delivered them to the 
+ wharfinger for the owner's uſe, under the idea of the wharfinger 


having a lien thereon for the wharfage-fees, becauſe the veſſel was 
. unloade 
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unloaded: againſt the wharf, the owner upon demand and refuſal 


may maintain trover againſt the captain, unleſs the latter can eſtabliſh. 
the wharfinger's right. Syeds. v. Hay, B. R. E. 31 Ges. 3. 4 T. R. 
260. Vide Stephens v. Cofter, B. R. E. 3 Geo. 3, 1 Bl. 413. 423. 
3 Burr. 1408. S. CG. Gf ir hogs 1; 


EN Converſion, what. 
3 o . | : 


FF goods are bailed, and not delivered upon demand, this is evi- 
dence of a converſion. R..1 Rol. 5. I. 50. 10 Co. 56. b. 

But if it be found by ſpecial verdict, it ſhall not be adjudged a 
converſion. Cont. per three F. Mo. 460, Cro. El. 495. but Poph. 
acc. and it was adjourned for a little time, and afterwards adjourned. 
Dub. 2 Bul. 308. 1 Ral. 5. l 50. K. acc. 10. Co. 57. Hab. 187. 
R. 2 Mod. 245. Acc. if they are goods that may be known. 
1 Rol. 131. , | af: Tie $13 0 „ Rin d 

If goods are found, and not delivered upon demand, this is a con- 
verſion. R. 1 Kol. 5. J. 45. R. Cro. Car. 262. 1 0 

So, if a thing cannot be known, a denial {hall be adjudged a con- 
verſion, tho' it be upon a ſpecial verdict: as, in zrover for money 


cout of a bag; for there can be no other converſon of it proved, but 


the refuſal to deliver it. Per three F. 1 Rol. 131, 2. £56 

If a man make uſe of the thing found, it will be a converſion, 
Cro. El. 219. I 

If a man give leave to have trees put into his garden, and after- 
wards refuſe to let the owner take them, it will be a converſion. 
Med. Ca. 170. wot xiii 4 5 Lan 

If a man deliver the oats of another to B. to be made oatmeal, 
and the owner afterwards prohibits him, but yet B. makes the oat- 
meal, this is a converſion, Per Berkley, 1638. ET 

If a man miſuſe a thing found, that will be a converſion; as, if 
he throw paper into the water. Cre. El. 219. 

[If part of the liquor is drawn out of a veſſel, and it is filled up 
with water, it is a converſion of all the liquor. Richardſon v. Athin« 
ſen, M. 10 6. Str. 576.] | |; 

So, if he miſuſe a thing intruſted to his care; as, if a carrier ſell 
goods delivered to him for carriage, . 2 Sal. 655. | 

Or, break open a box and take the goods to himſelf. Bid. | 

If A. not being executor or adminiſtrator, requeſt B. to provide 
for the funeral of a deceaſed, and afterwards deliver goods of the 
deceaſed in ſatisfaction, trouver lies by the executor or adminiſtrator 
againſt B. for theſe goods, Per Holt, Carth. 104. Shin. 274. 

[Goods taken in inteltate's life, and kept till his death, but not 
uſed till after it, is rrouer and converſion in inteſtate's life. Crgſſier 

v. Ogleby, T. 3 G. Str. 60.] 2 | 

It a man ride the horſe of another, and afterwards re- deliver him 
to the owner; this does not purge the converſion, but goes in miti- 
gation of damages. R. 1 Rol. 5. J. 40. | E- 

(But if a perſon take my horſe to ride, and leave him at an inn, 
that is a converſion. For though I may have the horſe on ſending 
for him, and paying for the keeping of him, yet it brings a charge on 
me. Per Buller, ( Juft. ) Syeds v. Hay, B. R. A. 31 G. 3. 4 T. R. 264. 

But the negligent cuſtody of a thing is not à converſion; 4 if a 
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barrel of butter be bailed to another, gui negligenter cuſtodivit, ita 

quod it was ſpoiled. R. Cro. El. 219. Gu. 141. | 

| 80, if a carrier negleC goods delivered for carriage, whereby they 
are ſpoiled, R. 2 Sal. 655. 


So, if goods are ſtolen out of the cuſtody of a common carrier, 


that is not a converſion. 1 Rol. 6. J. 5. 8 
| | If a man remove goods which he has a right to remove, and does 
not replace them, and they are loſt; it is no converſion. Buſbel v. 
Miiller, M. 5 G. Str. 128.] | a 
Or, taken by force, or upon an execution, out of the cuſtody of 
him who found them. Per Holt, C. J. at Hertford, 5 Ann. | 
If a bankrupt leaves plate with his wife, who ſends it by her ſer- 
vant with the defendant to a banker's, at whoſe door defendant takes 
it, and goes into the ſhop and pawns it in his own name, and gives his 
note to repay, and immediately carries the —_— bankrupt's wife z 
it is converſion in defendant, and the aſſignees recover. Parker 
v. Godin, AA. 2 G. 2. Str. 813.] | 
[But if a bankrupt's wife bring money. to defendant, who buys 
India bonds therewith, and "afterwards the aſſignee ſeizes part of 
them, and accepts them as part of the bankrupt's eſtate, he cannot 
bring trover for the money paid for the others ; for he cannot avow 


the act of purchaſing as to part, and diſavow it for the reſt. Wilſon 


v. Poulter, H. 3 G. 2. Str. 859. 
C5) When Tyover does not lie. 


UT trover does not lie without a converſion: as, if goods found 

are taken out of his cuſtody before any converſion. D. 

2 Med. 243. As, upon an execution, or by violence. Per Holt, C.]. 
at Hertford, 5 Ann. 

One tenant in common of perſonal chattels cannot maintain rover 

againſt another, tho' a ſtranger be joined with the defendant. Thus 

a member of an amicable ſociety entruſted with a box, containing 


the fund, and bound by bond to keep it ſafely, cannot maintain this | 


action againſt another member and a third perſon who take it from 
him. 1 Term Rep. 658.] 

If goods delivered to a carrier are ſtolen; for that is not a con- 
verſion. R. 1 Rel. G. J. 5. [5 Burr. 2825.) | 

— _ not lie by him who has only the poſſeſſion but no property. 
2 Hul. 135. | 

If 8. an annuity ticket, which he does not take a trans · 
fer of counterſigned, and entered in the office, but has only the 
name of the vendor indorſed, if the ticket be afterwards ſold, and 
comes by ſeveral hands to B. who takes a transfer from the firſt ven- 


dor counterſigned, and entered in the office, the executors of 4. 


cannot maintain trouver; for they have no property. R. Eg. Ca. 45+ 
(Second Part of 2 Mod. Ca.) 28 | TONY = 


It does not lie againſt him, who has a property by gift, ſale, Sc. 


[As, where a horſe is given in exchange for another, which is 
warranted ſound, and proves unſound, trover will not lie for the horſe 


814. Doug. 24. | - 


Nor agaialt one who has a poſſeſſion by lawful means: as, if the 5 


king's 


given in exchange, for the property is changed by the ſale. Coup. 


— 
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1 Rel. 6. J. 7. | (55h 

Nor, by a tenant in tail, expectant on the determination of an 
eſtate for life, without impeachment of waſte, for timber which 
grew upon, and was ſevered from the eſtate.  Pyne v. Dor, B. K. 
M. 26 G. 3. 1 T. R. 55.) 1 . 
[Where a purchaſer of a ſmall part of an eſtate takes a covenant 


from the vendor to produce the deeds, whenever it ſhall be neceſſary, 


and the deeds afterwards come into the vendee's poſſeſſion on his 
taking a mortgage of the other part of the eſtate, and he then aſſigns 
the mortgage to a third perſon, not mentioning the deeds, ſuch third 
perſon cannot maintain trover againſt him for the deeds," Yea v. Field, 


B. R. M. 29 G. 3. 2 T. R. 709.]- 


If. a maſter brings a replevin, and the ſervant carry the goods to 


vant. R. 2 Med. 244. | *4 Ck 

If a man find a bank-bill, and for a valuable conſideration deliver it 
to A., trover does not lie againſt A. Per Holt, at Guildh. 1698. Vide 
1 Fal. 284. | 


king's perveyor take beds for the king's ſervants. Per Warzurton,, 


/ 


his maſter, tho” he had no title, trouver does not lie againſt the ſer- 


If a man purchaſe goods in market overt, trover does not lie 


againſt him. R. Cro. El. 485. 

So, if an innkeeper detain a horſe, till he be paid for his eating. 
R. per three F. 3 Bul. 270. Dub. 1 Bul. 170. | 

If a man pay money, that is ſtolen, to A., trouver does not he 
againſt him by the owner. Per Holt, 1 Sal. 284. 5 5 

So, if he pay tickets, exchequer bills, Cc. ſtolen, or loſt, for a va» 
luable conſideration. 1 Sal. 284. 126. | 

[ Trover will not lie for goods ſeized and put in the king's ware- 
houſe. Etriche v. an Officer, in Sc. M. 1720. Bunb. 67. 80.] 

But the above caſe is not allowed to be law; zrover lies for goods 


tortiouſly ſeized by officers of revenue. Tinkler v. Pole, in B. R. 


I. 11 G. 3. 3 Will. 146. [S. C. 5 Burr. 2657. Chapman v. 
Lamb, B. R. M. 6 G. 2. 2 Str. 943. | 

If a party pay money in order to redeem his goods from a wrong- 
ful diſtreſs for rent, he may maintain trover againſt the wrong-doer, 
Shipwick v. Blanchard, B. R. E. 35 G. 3. 6 T. R. 298.] 

[ Where A. and B. were partners, and A. committed an act of 
bankruptcy unknown to B.; B. conſigned goods aſter A.'s act of 
bankruptcy to C. long fide, for a good conſideration, and afterwards 
committed an act of bankruptcy; on a joint commiſſion ſued out 
againſt A. and B. the aſſignees cannot maintain rover againſt C. for 
the goods ſo delivered between the times of the reſpective acts of 
bankruptcy, If the act of bankruptcy of one partner be conſidered as 


2 diffolution of the partnerſhip, the aſſignees deriving under the firſt 


bankrupt, A., can have no claim upon the partnerſhip effeAs but what 
A. himſelf had, which was, to have an account taken, and to have the 
balance due to him, if any, on that account. 4. and B. were te- 
nants in common : if a creditor of A. had ſued execution againſt the 
partnerſhip eſſects be can only have the undivided ſhare of his debtor, 
and muſt make it ſubjeC to the rights of the other partner. The 
aſſignees are in the ſame ſituation: they are only tenants in common 


of an undivided moiety, ſubject to all the rights of B. And no ac- 
Vor. J. CE tion 
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tion can be maintained by one tenant in common of perſonal chat. 
tels againſt the other, Cowp. 450. Vid. Bankrupt (D). 7 
[An aſſignee cannot maintain trover for goods colluſively fold on 
the eve of a bankruptcy, without proving a demand and refuſah. 
Nixon v. Fenkins, C. P. E. 33 G. 3. 2 H. Bl. 135.] | 


(G) The Proceeding in Trover. 
| (G 1.) The Declaration, | 

(G 1.) Muft ſbeau a pro- PHE declaration in trover generally ought 
; perty in the plaintiff.) to ſhew the property in the plaintiff, 
Vet, if it ſays, quod quer. fuit prſſeſſionatus, omitting wut de bonis ſuis 
propriis, it is good. K. Mo. 691. R. Hard. 111. i 

- If it ſays, that the teſtator fuit paſeſftonatus, and made the plain- 
tiff executor, it is ſufficient, without ſaying, that he was poſſeſſed. 
R, Latch, 214. Vide ante(B), Ne 

If the declaration ſhews, that the plaintiff was poſſeſſed ut be bonis 
propriis, it is ſufficient, tho' the goods named are things which ſeem 
annexed to the frechoid; for that ſhall not be intended, when they 
are named de bonis propriis, R. 2 Cro. 129. Fs | 


(G 2.) Muſt expreſs the goods with convenient certainty.) So, the 
declaration muſt expreſs the goods demanded with convenient cer- 
tainty. g 


And therefore, if the declaration is pro divenſie veftimentis, diverſc 


libris, &c. without ſaying, how many, and of what nature they are, 
it is bad, 1 Vent. 114. | 

Pro ampullis, without ſhewing the number, 2 Lev. 176. 

For ſuch, and ſuch goeds, et aliis utenſilibus, Angl. implements, without 
ſaying, quot, aut qualid. R. 3 Lev. 18. K. Cro. El. 817. 

Hamis, Angl. hooks, without ſaying, of what ſort. 2 Lev. 11. 

So, for /ix tun, without ſaying, of what, is bad. Dan. 25. 

So, for ws pair of pot-hooks, and (after other words) hangers. R. 

Ray. 2. | | 
? ro aliis parvis teniolis, Angl. ribbons, without ſaying, how many, 
or what. K. 2 Lev. 85. | 

So, pro viginti ovibus, matricibus, et agoris, without ſaying, how 
many ewes, and how many lambs. R. 1 Vent. 317. 

Or, pro viginti juvencis, Angl. bullacls and heifers, without ſaying 
how many * each ſort, Jbid. | 


So, tho' the words are explained by an Anglicè, it is not ſufficient. 


As, rover de quodam inflrumento vocat. a gridiron, is bad; for ihe 
Latin word does not import it, X. 1 Sid. 60. | 

De hamd, Angl. a crow of iron. Per three J. tuo cont. Tel. 68. 

De ſalſurd, Angl. a ſalting- trough; for here is no Latin word for 
trough. N. 1 Sid. 98. | | 

De duodenis, Angl. groſt; for it ſhould be duodenis duodecim. 2 Lev. 
11. | 
De ferramento, Angl. an iron range. R. 2 Lev. 177. 


(G 3.) But certainty to a common intent 1 ſufficient. But it is ſuſſi- 
cient, if there be ccitainty cucugh to deſcribe the thing to common 
underſtanding. ide Dan. 24. dho, 144. | As, 


n . 1 
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As, trover, inter alia, de vaſe vini, without ſaying, of what metal, 
is good; for it ſhall be intended vas ligneum, KR. 2 Vent. 67. . 
Trover of a fet of flones, buttons, &c. K. 2 Vent. 78. ; 
For a parcel of diamonds, without ſaying how many. White v. 
Graham, H. 2 G. 2. Str. 827. Ld. Raym. 15 . Affirmed in B. R. 
and in parliament. 
07 eters —— without mentioning the date. R. Hard. 111. 
De librario librorum, without ſaying, how many, or what; for it is 
aſcertained by the word library. Sho. 144. 1 Vent. 114. 
So, de plancis granarii, without ſaying how many. R. 1 Sid. 98. 
De ciſtd veſtium; for it is aſcertained by the word, cid. R, 2 Cro. 
664, 5. 5 | 
j 5, o paribus velorum et tegulorum, Angl. curtains and valence. R. 
1 Sid. 445. Vide 2 Sid. 174. | | N 
So, trover de decem arboribus will be good: tho properly it is arber, 
dum creſcit. K. Sti. 235. : 25 . 
O twenty ounces of cloves and mace, without ſaying, how many of 
each, or that they were mixed. R. 2 Sal. 654. 
So, trover of a piece of cloth, linen, thread, &. if the jury can know 
it ſo well; as to give damages for it. Sho. 144. R. 1 Lev. 303. 
For a piece of tepee, without ſaying how many yards. Radley v. 
Rudge, H. 13 G. Str. 738.) | 
| [For una parcella ſegreſtium, involucrorum et funium, ( Anglice, packs 
cloths, wrappers, and cords, ) held well on error. Bottomley v. Harri- 
fon, T. 26G, 2. Str. 809. Ld: Raym. 15 29.) 1 a 
Trover de provuiſionibus eidem navi ſpectan. Sho. 144. | 
De ſcripto ſuo obligatorio, per quod tent. fuit to A. for it might be 
given to the plaintiff. R. 2 Sal. 654. 

De decem capſit et ciftis, without ſaying, quot capſe, et quot cifie ; for 
they are the ſame things. Per two J. Cro. El. 819. age] 
De tribus ſtruibus fæni, Angl. ricks of hay, without ſaying, guot carece 
tate. R. 1 Lev. 301. : | | 

For 50 peciis materia quadrate, Anglice, pieces of ſquare timber 
— ) vl well, on error. Haſlegrave v. Thompſon, M. 4 G. 2. 

tr. 8 10. = | 

De menſa cum pluteis et abicis, without ſaying, how many ; for it is 
the faſhion for a kitchen-table. R. Skin. 289. | | 
So, trouver of ſuch and ſuch goods, without ſaying of what value. Per 
three J. two'cont. R. 2 Cro. 130. $ 
De armamentis, tormentis, et aliis ſuppeditamentis eidem navi ſpectan- 
 tibus, without ſaying, what in particular; for the goods are alcer- 

tained to be ſuch, as belong to the ſhip. R. Carth. 131. 


(G 4.) So wordt of art, &c.] So, it is ſufficient, if the goods be 
expreſſed by words coined by art: as, trover de 30 toddis lane, 20 
barrellis cerviſie, & e. R. 1 Bul. 126. | . 
But it is proper to expreſs ſuch words with, Anglic2. 
So, falſe Latin does not vitiate a declaration. i 
And if the words are expreſſed with, Auglicè, or vocat. it is well; 
tho the words are falſe or incongruous Latin. R. 2 Cro. 129. + 
Jo, if the words are ſenſible, and an Anglicè be added, which is 
Vicious, it ſhall be rejected. R. 5 Mad. 178. dy ak. | 
Or, the Anglice expreſſes more than the Latin word imports. R. 
2 Rl, 254, 5. 8 x 2 . And 
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And if there be trover for ſeveral goods in particular, after a general 
verdict for the plaintiff, if any particular be not ſenſibly expreſſed, 
the damages ſhall not be intended to be given for it. D. 1 Sid. 182, 
R. Ray. 15. 2 Vent. 78. Acc. 3 Lev. 336. R. 1 Sid. 98. Carth, 


131. Fide in Damages, (E 6.) 7 | | 
So, if any particular be expreſſed by a word not Latin. R. 1 Sid. 


So, if there be convenient certainty, it ſhall be aided after verdict. 
Cro. El. 817. Vide Pleader, (C 24. 87.) 

So, if the poſſeſſion be of a ſingle thing, and the declaration allege 
a converſion of bona prædicta, it will be well upon a general demur- 
rer. R. Lut. 1537. | | 

So, if any part be inſenſible or uncertain, jt will be well upon a 
general demurrer; for the plaintiff may take ſeveral damages, and re- 
leaſe for this particular. R. 1 Sal. 218. Vide in Pleader, (Q 3.) 

If the declaration charge the defendant, that the goods devenerunt 
ad manus, generally, without ſaying, per inventionem, or how, it is 
good. K. after Verdict. Latch, 214. Dan. 23. 


So, if it do not ſay, that the plaintiff loſt the goods. R. Cee. E. 


781. 


8 5. Muſt allege a converſion.) But the declaration ought to al- 
lege a converſion. 


How a converſion ſhall be alleged in an action againſt huſband and 


wife. Vide ante (D). | 
So, it muſt allege the time and place of the converſion; for it is 


traverſable. Per two . 1 Brownl. 8, Cro. El. 97, 8. 78. Vide 
Pleader, (C 19, 20.) . 
| (G 6.) The Plea. 


(IN trover for goods, where the defence is that they were ſold by the 
| plaintiff, the court will give the defendant time to plead, in order 

that he may have time in the interval to obtain a diſcovery in the 
court of Chancery. Whitter v. Cazalet, B. R. M. 29 G. 3. 2T.R. 
683. 5 
8 the defendant can plead nothing, but Not Guilty, or, a 
releaſe. Per Twiſd. 1 Keb. 305. 


Tho' the trover be againſt an executor, for goods converted by his 


teſtator. Dub. Sav. 13. | | 

For in many caſes, matter of juſtification amounts only to the ge- 
neral iſſue. Vid. Ent. g, 10. Vide 1 Keb. 305. : 

And if the defendant plead a matter which amounts to the general 
iſſue, and if the plaintiff demur, and the defendant will not take the 
general iſſue, but will join in demurrer, a writ of inquiry ſhall be 
awarded, R. 1 Brownl. 5. 2 Cro. 165. 319. R. 10 Co. 95. 4. Vide 
in Pleader, (E 14.) Ay om, 

As, if the defendant plead a ſale to him in market overt, R. 2 Cre. 
165. cont. Cro, El. 485. gs 

A gift to him by A. who found the goods. Cont, Cro. El. 262. R. 


dc. Latch, 185, 6. . 


A ſale to him by 4. who did not deliver them, but afterwards ſold 


them to the plaintiff, who loſt them, and the defendant found the 
goods, R. 2 Cre. 319. ; 
= Property 


th 


Jute 
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Property in himſelf who loſt them, and the plaintiff found 
them, and afterwards loſt them, whereby he ſeized them, R. Cro. 
El. 146. | | , 
Seizure as a waife. R. Cro. El. 174. 7 Re EN Io», 
Taking as tithes ſevered. R. Cro. Car. 157. R. 10 Co. 88. b. 
Latch, 185. | | : 
Taking for toll. Semb. Jon. 240. 
Detainer till paid for ſalvage. 2 Cal. 654. | 
He may plead Not 2 infra 6 annos. Lut. 99. |; | 
[Defendant cannot juſtify detaining goods till money laid out on 
them is paid; but it may be deduCted in the damages. Stone v. Ling- 
word, M. 12 G. Str. 651, Green v. Farmer, B. R. E. 8G. 3. 
4 Burr. 2218. contra. 1 | | 6 
[Wherever the plaintiff has a lien, he may retain in trover, as well 
as in any other action, or in a court of equity. 4 Burr, 2219.] 
If defendant pleads non afſumpfit, and there is a verdict for plaintiff, 
judgment ſhall be arreſted. Barnes, 439. 
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ACTION upon Statute. 
-(A) When it lies, 
(A 1.) For a Recompence. 


PON every ſtatute, made for the remedy of any injury, miſchief, 
or grievance, an action lies by the party grieved, either by the 
expreſs words of the ſtatute, or by implication, 2 l. 55. 118. 
10 Co. 75.6. | | 
And ſuch action ſhall be, for a recompence to the party, or by 
way of prohibition, & | 
[And it has been held in many inſtances, that where a ſtatute 
gives accumulative damages to the party grieved, it is not a penal ac- 
tion; for in penal actions no coſts are allowed; but if the action 
be brought by the party grieved, he is entitled to coſts. 2 Term Rep, 
154, 1557 5 | | 
By the . 36 Ed. 3.9. if any man find himſelf grieved contrary to 
the articles aboye written, or others contained in divers ſtatutes, and 
will come to the Chancery, and complain he ſhall there have remedy by 
force of the ſaid ſtatutes, viz. by original writ out of Chancery. 
2 Infl. 56. | | 
And therefore, where by the /f. Mag. Ch. ꝙ H. 3. 29. it is enafted, 
Quid nullus liber homo capiatur, vel impriſanetur, &c. nifi per legem 
terre, if any be impriſoned contrary to law, he may have an action 
tounded upon this ſtatute, Did. a | 
So, a man aggrieved contrary to the . M. Ch. 9 H. 3. 35. which 
enacts, Quod vicecomes nen faciat turnum ſuum niſi bis in anno, & o. 
ſhall have an action upon this ſtatute, tho' no action be expreſsly 
given. 2 [nft, 74. F. N. B. 161. D. OY = 
So, upon other clauſes of M. Ch. 2 Inft. 55. 74. 
Or, contrary to the ,. of Marl. 52 H. 3. 10. if a man be dif- 
trained to come to a leet, wuo need not. 2 1. 122. V. N. B. 160, 
161. D. 3 3 : So, 
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So, a man ſhall have an action upon the /. of Marl. 52 H. 3. 1 5. 
if he be diſtrained out of the fee or in the highway, contrary to this 
ſtatute. 2 Ju. 131. 104. CER 
So, a demandant or plaintiff, a tenant or defendant, who is delayed, 
or prejudiced by the ſheriff's returning jurors, who are above 50 
years of age, infirm, or not commorant in the ſame county, may 
have an action for it upon the ff. V. 2. 38. 2 Inft. 447. 
| So, an action upon the ſtatute lies for the party grieved upon every 
remedial branch of the //. V. 2. for his relief. 2 Inf. 486. | 
So, an action lies upon the fat. of Oblivion, 12 Car. 2. 11. for the 
penalty againſt him, who ſpeaks words to revive the memory of the 
late differences. 1 Lev. 26. | 
[The printer of a newſpaper, publiſhing an illegal propoſal for 
gambling in the _— incurs a penalty under the /. 22 G. 3. c. 47. 
J. 13. which enacts, that no perſon ſhall ſell the chances of tickets, 
c. nor publiſh any propoſals for it under a penalty of 50/. Rex x, 
Smith, M. 32 G. 3. 4 T. R. 414.) 


(A 2.) For Recovery of an Advantage. 


So, an action lies upon the ff. 31 H. 8. and 32 H. g. for money de. 
viſed to be paid out of lands; for in all caſes, where a man has an 
advantage given to him by force of an act of parliament, he ſhall 
have a remedy for it by common law, without the aid of a court of 
equity. Per Holt, Mod. Ca. 26. = | 

And the action upon the ſtatute ſhall be maintained againſt the 
terre-tenant, Mod. Ca. 27. 


(A 3.) What Averments are neceſſary in an Action upon a Statute, 


If an action be founded upon a ſtatute, the plaintiff muſt aver 
every matter, which is requiſite to entitle him to an action. Vide in 
Pleader, (C 56.) | | 

But where, by the proviſo in a ſtature a perſon is excepted within 
ſuch circumſtances, and not in the body of it, the plaintiff need 
not ſhew, that he is not within the exceptions ; for that ſhall come 
from the other party. Semb. 1 Lev. 26, 

[Where an exception is incorporated with a clauſe, he who pleads 
the clauſe, muſt take notice of and anſwer the exception. Alus, 
where the exception follows in a diſtin clauſe. Jones v. Axen, B. R. 
M. 8 Vill. 3. 1 Ld. Raym. 120.]; | 

An information founded on a penal ſtatute muſt negative the ex- 
ceptions in the enacting clauſe creating the penalty, and alſo thoſc 
contained in a former clauſe, to which the enacting clauſe refers in 
expreſs terms. Rex v. Pratten, H. 36 G. 3. 6 T. R. 559, Gill). 
Scrivens, B. R. M. 37 G. 3. 7 T. R. 27.) : 

[In a ſcrre facias on a judgment againſt a perſon, who has been twice 
a bankrup:, under the fat. 5 G. 2. c. 30. , g. which ſays, © the fu- 
ture eſtate and effects of ſuch perſon ſhall be liable to his credito', 
unleſs the eſtate ſhall produce ſufficient to pay 154. in the pound, 
S.. it is neceſſary for the plaintiff to aver that the bankrupt's eſtate 
has not paid 15s. in the pound. Hid.] ; | 


(44) 
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| (A 4.) By Way of Prohibition. 3 

So, ſometimes the party aggrieved contrary to a ſtatute ſhall have 
a remedy by action upon the ſtatute, by way of prohibition ; as, if 
à feoffee be diſtrained, for ſeveral ſervices, which are not contained 
in his charter of feoffment, contrary to the f. of Marl. 52 H. 3. 9. 
he ſhall have a writ of contra formam feoffmenti ; which is a prohibi- 
tion to the lord, or his bailiffs to diſtrain him. 2 Inf. 118. F. N. B. 
162. F. ; | 


(B) When an Action does not lie upon a Statute. 


BY! if a ſtatute prohibits a thing to be done, an action does not lie 
againſt him, who proceeds in a courſe of law to contend, whe- 
ther ſuch a thing be prohibited, or not. ILY 
As, if a man ſue in the ſpiritual court for tithes of groſs trees, an 
action does not lie upon the /. 45 Ed. 3. 3. which enacts that tithes 
ſhall not be paid of them; nor upon the .f. 32 H. 8. 7. which en- 
acts, that none ſhall ſue for them; for a man may contend, whether 
the trees, of which the tithes are demanded, are groſs trees, or not. 
R. 2 Cro. 133. 1 
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(C) When an Action lies upon Statute, or at Common 
Law. 


SO, if a ſtatute gives a remedy in the affirmative (without a negative 1 
expreſſed or implied) for a matter which was actionable by the 
common law, the party may ſue at the common law, as well as upon 
the ſtatute; for this does not take away the common law. 2 f. 
200. | 
As he may have treſpaſs for ſpoiling his park at the common law, 
or, an action upon the ſtatute de malefatoribus in parcis. 2 Kol. 49. 
Treſpaſs for taking his ward, or raviſhment of ward upon the ita- 
tute. 2 Kol. 49. 

Treſpaſs for mayhem, or, appeal of mayhem upon the ſtatute. 
Ibid. | 85 | | 
(So, he may have an action on the caſe againſt a material witneſs 
who abſents himſelf without any excuſe, or an action of debt on the 
fat. 5 Eliz. c. 9. J. 12. but there is a preferable remedy by attach- 

ment. Pearſon v. Iles, B. R. H. 21 G. 3. Dougl. 5 56. 

If the action concludes, contra formam ſlatuti, (where it lies at the 
common law, or upon a ſtatute,) and the ſtatute is miſtaken, whereby 
the declaration will be bad upon the ſtatute, but good by the common 
law: the words contra formam flatuti ſhall be rejected. K. P. g . 3. 
inter Bennet and Talbois, Com. 26.) 

II a declaration on a ſtatute conclude contra formam fatuti, the 
judgment need not. Myddelton v. Wynn, C. P. H. 19 G. 2. Willes, 
597. 1 Will. 125. S. C.] | Pp 

So, if there be no ſtatute, and the action is maintainable only by 

the common law. P. 9 W. 3. ( Com. 26. FOR nel 
So, if an indictment be againſt three, and one only is within 
the ſtatute; it thall be good dun the others at the common law, 
3 | + 2a . and 
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and contra formam ſtatuti goes to him only, who was guilty within the 

ſtatute, P.g V. 3. (Com. 26.) ; 
But if a man bring his action at the common law, he waives his re. 

medy by the ſtatute. 4 Rel. 49. | 


(D) When it does not lie in the Courts of We/minfler. 


DY the . 21 ac. 4. all offences to be committed againſt any pe- 

nal ſtatute, for which any informer may ground any action, 
ſuit, information, c. before juſtices of aſſiſe, ui privs, gaol-deli- 
very, oyer and terminer, or Juſtices of peace in quarter- ſeſſions, ſhall 
be ſued before the juſtices of aſſiſe, niſ privs, gaol-delivery, oyer and 
terminer, or juſtices of peace of every county, borough, &c. having 


power, &c. wherein ſuch offence ſhall be committed, at the choice of 


the parties, who will ſue, and not elſewhere: and all informations, 


actions, &c. hereafter commenced by the attorney-general, a com- 
mon informer, or other perſon in any of the courts of We minſler, 


for any of the ſaid offences, ſhall be void. 
And therefore, debt does not lie in the courts of 1/efminfter for 


an offence within another county, tho? it cannot be ſued elſewhere; 


for the offence may be proſecuted before juſtices of aſſiſe, c. tho 
not by ſuch action. 4 fl. 172. R. cont. 1 Vent. 8. 1 Sid. 400. Dub. 
Lut. 105. KR. acc. 1 Sid. 401. Semb. cont. Latch, 192. R. acc. per 
eleven J. 10 W. 3. 1 Sal. 373. R. cont. 3 Lev. 71. K. cont. 
2 Mod. 246. [Vid. 2 Hawk. 384. 5 Med. 425. | 

So, an information does not lie in the courts of Weſtminſter, where 
it can be brought before juſtices of aſſiſe, &c. Semb. 2 Cre. 85. 
R. Carth. 465. 1 Sal. 372. | f | 

But the ft. 21 7ac. 4. by a proviſo in the ſame ſtatute, does not 


extend to any information or action upon ſtatutes againſt popiſh recu- 


ſants, or for recuſancy, or for maintenance, champerty, or buying 
of titles, or on the /. of tonnage or poundage, or for defrauding the 


king of his cuitoms, ſubſidy, impoſt, priſage, or for tranſporting gold, 


filver, ordnance, ammunition, c. wool, or leather. 

90, it does not extend to an information for an offence not deter- 
minable before juſtices of aſſiſe, &&c. as, upon the ft. 23 H. 8. 4. for 
raiſing the prices of beer, &c. R. Cro. Car. 112. Hut. 98. Carth. 
465, 6. COLES 3 

Or, upon the /½. 21 H. 8. 13. for non- reſidence. R. Cro. Car. 
146. NET | 
So, it does not extend to debt upon any ſubſequeut ſtatute, which 


gives a remedy by debt. 1 Sal. 373. but per Holt, it muſt be laid 


in the proper county. 1 Sal. 373. Vide Aion, (N 10.) 

(By 31 El. c. 5. J 7. all ſuits for uſing unlawful, or not uſing 
lawful games, &c, or for uſing a trade without having been brought 
up in it, ſhall be ſued and proſecuted in the general quarter-ſefſions 
of the peace, or aſſiſes of the ſame county where the offence ſhall be 
committed, or otherwiſe, inquired of, heard and determined in the 
aſſiſes, or general quarter-ſeſſions of the peace of the ſame county 
where ſuch offence ſhall be committed, or in the leet within which it 
ſhall happen, and not in anywiſe out of the ſame county where ſuch 


_ offence ſhall happen or be committed.) 


[But this clauſe does not reſtrain an information in the 22 
| | ene 
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Bench or Exchequer, for ſuch offences happening in the ſame coun- 
ty where thoſe courts are ſitting; the negative words not being that 
ſuch ſuits ſhall not be brought in other courts, but that they ſhall not 
be brouyht in any other county ; and the prerogative of theſe high 
courts {hall not be reſtrained without expreſs words. 2 Hawk. 382.] 

[The ſeſſions may proceed on this clauſe by information as well as 

- indictment, Cowp. 370. : 3 : 

[In a gui tam, tor exerciſing trade without apprenticeſhip, laid at 
Cambridge, B. R. ſtayed proceedings. Smith v. Potter, H. 7 G. Str, 
415. The fat. 21 Fac. 1. c. 4. reſtraining the juriſdiction of B. &. 
to actions ariſing in the county where it fits. Salk. 373. Vide Ships 
man v. Henbeft, B. R. M. 31 G. 3. 4 T. R. 109.) 

[When an offence is created by ſtatute under a penalty, the penal 
may be ſued for in the ſuperior courts of 'Weſtminſer.z for the juriſ- 
diction of thoſe courts is not to be ouſted but by expreſs words, or 
neceſſary implication. Cates v. Knight, B. R. M. 30 G. 3. 3 T. R. 

2. | 
ile flat. 25 G. 3. c. 51. having created penalties of 500. and 100. 
and having enacted that the former ſhould be ſued for in any of the 
courts at Vęſiminſter, and provided that it ſhould and might be lawful 
for juſtices of the peace, c. to hear and determine the latter, with 
a power in them of mitigating the penalties, &c, it was holden 
that ſuch proviſo ouſted the juriſdiction of the ſuperior courts as to 

the 10/, penalties. Bid.) 
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| (E) Action upon Statute, by Qui tam, &c. 


(E 1.) How it ſhall be brought. 


(E 1.) By informa- A ETIONS upon ſtatute are, at the ſuit of the 
tion, or original.) * king only, viz. by inditment or informa- 
tion. Of which, vide Indifment (A).— Information, (A 1.) | 

Or, at the ſuit of the party qui tam pro domino rege quam pro ſeipſo 
ſequitur; or, at the ſuit of the party alone. Vide Information, (A 3.) 

[Where an unappropriated penalty is given, and no method pre- 
ſcribed in which it ſhall be recovered, it is a debt due to the crown, 
and can be ſued for only in a court of revenue, and not by indict- 
ment. Rex v. Malland, Str. 828.] | | | 

Where the ſtatute gives half the penalty to the informer and half 
to the poor of a pariſh, the declaration may be either, « To render to 

the informer,” or, ** To the informer and the poor.” And ſo may the 
judgment. Frederick v. gookup, H. 7 G. 3. 4 B. M. 2018.] 

So, an informer may bring an action in his own name, without 
gui tam, for a forfeiture whereof a moiety goes to turnpike. Barnes, 
471.) IM | | 
If a ſtatute gives a penalty to every one, who will ſue, an action 

lies by gui tam, &c. 3 Leo. 2 i Te: 

So, if a ſtatute gives a moiety of the goods to him, who ſeizes, an 
action lies, before ſeizure, by qui tam, &c, R. Sau. 7. | 

[It ſeems to be ſettled, that it is in the election of him who brings 
an action on a penal ſtatute which gives one moiety of the forfeiture 
to the king, and another to the informer, either to endl writ againſt 
the defendant, quod reddat domino regi et A. B. qui tam, &C. r eit 
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debet ; or to have it in this form, quod reddat A. B. qui tam, &c. quay 
ei debet. It ſeems likewiſe to be ſettled, that whether the writ be in 
one form, or the other, it is well purſued by a declaration in the 
name of the plaintiff only. 2 Hawk. 379. | 

[And there ſeems to be no neceſſity that either the writ or count 
| ſhould expreſs that it is brought for the king as well as the party. 14. 

ibid. | © 

50 the Fl. 18 Fliz. 5. (which does not extend to ſuits by perſons to 
whom or to whoſe uſe any forfeiture, penalty, or ſuit is ſpecially li- 
mited by any ſtatute, but where it is limited generally to him that 
will ſue,) none ſhall be admitted to purſue againft any perſon upon 
any penal ſtatute, but by information, or original action, and not 
otherwiſe, | 

And therefore, none can ſue upon a penal ſtatute by plaint in 
an inferior court. R. Cro. El. 544. Mo. 412. 600. R. Sli. 383. 

Nor, by bill of debt in B. R. R. Cro. El. 77. R. Mo. 247, 8. 
412. K. 1 Rel. 537.1. 30. 

Nor, by bill in the Exchequer, quo minus, &c, Semb. 3 Leo. 237. 

But, where a ſtatute gives a penalty to be recovered by action of 
debt, bill, plaint, or information, an action by gui tam may be by 
bill in B. R. as well as by original, or information; for the words of 
the ff. 18 El. 5. are (Original Action,) and the bill in B. R. is an ori- 
ginal action there. R. 1 Rol. 537. l. 15. | 

So, an aCtion by the party grieved upon a penal ſtatute, may be by 
bill in B. R. for the „at. 18 El. 5. does not extend to him: as, 
om action upon the f. 32 H. 8. 9. againſt maintenance. Vide 
3 Leo. 237. 5 

[But where the party particularly grieved by an offence againſt 2 
ſtatute, ſues for a forfeiture generally limited to any one who will 
ſue for it, he ſeems to be as much within the reſtraint of the ſaid 
ſtatute, as if he were not the party grieved. 2 Haul. 381.] 

Or, upon the /. 5. Eliꝝ g. againit perjury. X. Cro. El. 434. 
30, debt upon the /. W. 2. and 1 R. 2. 12. againſt a ſheriff for an 

eſcape lies in B. R. by a bill againſt him in cu/ſtod. mar. tho' the 
ſtatute limits the recovery by writ of debt, which imports an 
original; for it is within the equity of the ſtatute. R. 1 Kol. 536. 
J. 50. a | | | 
So, an action upon the fat. of premunire lies by bill, tho! the ſta- 
tate ſpeaks of garniſhment by the ſpace of two months, which im- 
plies, by original. 1 Rol. 537. J. 3. 3 Inf. 125. ; 

So, an action upon the „f. 13 KR. 2.5. and 2 H. 4. 11. for ſuing 
in the Admiralty, where the cauſe ariſes upon land; tho' the ſtatute 
ſpeaks of a writ ſuper caſum. 1 Rel. 537. J. 5. Cro. Car. 603. 

So, an action upon the f. of Winton, 13 Ed. 1. againſt an hun- 
dred; for the inhabitants may be in cſfodia mareſchalli. 

[Where the moiety of a penalty is given by a ſtatute to the trea- 
ſurer of a county, riding, or diviſion, the word diuiſon does not 
apply to ſmall diſtricts, ſuch as the Cinque Ports, the town of Seaford 
in Sex, & c. but muſt be conſtrued with reference to county and 
riding, and means ſomething analogous to them; and the action in 
ſuch caſe muſt be brought in the name of the treaſurer of the 3 
at large, inſtead of the treaſurer of ſuch limited and excluſive jurii- 


diction, Evans v. Stevens, B. R. E. 31 Geo, 3. 4 T. R. 224.) con 


- 
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[On motion, proceedings ſhall be ſtayed till the plaintiff gives no- 
tice of his place of abode; if he is out of the realm, proceedings 
ſhall be ſtayed till his return, or till ſecurity given for the coſts. Pat 
v. Green, P. 12G. Str. 697.] : | | 

[Plaintiff's attorney may be ordered to give defendant an account 
of plaintiff's place of abode, even after trial and point reſerved. 
Barnes, 126. 1 1 

(The * may be qui tam, tho? the bill of Middleſex is not 
ſo. Weavers Company v. Forreſt, T. 18 E. 2. Str. 1232.] | 

But if proceſs is qui tam, and declaration not, it is irregular, for 
it alters the nature of demand. Barnes, 494. Vide Abatement, (G 8.) 

[By ff. 21 Fac, c. 4. . 3. no officer, &c. ſhall receive, &c. any 
information, bill or plaint, count or declaration, grounded on any 
penal ſtatute, which before, by this act, are appointed to be heard 
and determined in their proper counties, until the informer or re- 
lator hath firſt taken a corporal oath before ſome of the judges of 
the court, that the offence or offences laid in ſuch information, ac- 
tion, ſuit or plaint, was or were not committed in any other county 
than where the ſaid information, Cc. the ſame is or are ſuppoſed to 
have been committed, and that he believeth in his conſcience, the 
offence was committed within a year before the information or ſuit 


within the ſame county where the ſaid information or ſuit was com- 


mitted, the ſame oath to be there entered of record.] | 
[Proceedings in a penal action on any ſtatute before the 21 Fac. 
will be ſtayed on motion, becauſe no affidavit had been filed accord- 
ing to the directions of this act; notwithſtanding the uniform prac- 
tice had been to file no affidavit: for an act of parliament cannot 
be repealed by non-uſer, and a motion ſeems to be the proper mode 
of taking advantage of this objection. 2 Term Rep. 275. Vide ſupra, 
Action, (N 10.)] 


f 


davit of the cauſe of action accruing within a year need not be 


filed in an action on ſtatute of uſury, 12 Ann. ft. 2. c. 16. French 


v. Coxon, MH. 11 G. 2. Str. 1081. | 
4 what county it ſhall be brought. Vide Action, (N 10.) - Aut 
8 | 
As to information by qui tam, & e. Vide Information, (A 3.) 


(E 2.) When an Action lies by Qui tam, &c, 


An action by gui tam, &c. was brought againſt B. before whom 
he was indicted of felony, for not allowing his pardon till ſubmiſſion 
to the duke of Lancaſter. 27 Ed. 3. 1 Nl. 1. A. 

If a man be reſcued, when taken upon a capias utlagatum at the ſuit 
of A. he may have an action qui tam, &c. R. 11 Fac. 1 Rol. 1. J. 15. 

So, if he eſcape, an action lies againſt the ſheriff by A. gui tam, 
&c. R. Cro. El. 877. R. 2 Cro. 361. 1 Rol. 78. 

So, if a ſheriff refuſe to execute a capias utlagatum, and return non 
eft inventus. R. 2 Cro. 533. Ney, 22. | = 

Yet, for ſuch eſcape, &c. the party may have an action, without 
ſaying gui tam, & .. R. Lut. 123. Vide Cro. El. 652. Mo. 641. 

So, an action lies by gui tam, &. in every caſe of a contempt to 
the king. Mo. 64. | | 
So, an action by gui tam, &. lies for a battery of the king's chap. 
lain in his preſence. | = | So, 


[But this does not extend to any ſubſequent ſtatute, for an affi- 


* 
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So, it lies in every caſe, where the damage is to the king, as 
well as to the party. D. 2 Rol. 26. 

So, an action upon a ſtatute, which prohibits a thing, but does 
not give any penalty, muſt be by gui tam, &c. and not by the party 
alone: as, upon the /. 32 H. 8. 7. which prohibits the ſuing for 
tithes of groſs trees. R. 2 Cro. 134. 

Upon the A. 2 R. 2. 5. de ſcandalus magnatum. 1 Rol. 78. R. 
C. 13. . 

Upon the /f. 13 R. 2. 5. and 2 H. 4. 11. for ſuing ! in the Ad- 
miralty, Sc. K. Dy. 159. 5. Mo. 64. 

Upon the ſtatute of uſury. Dy. 9 1 

Upon the ſtatute of apparel. Mo. 

[But, if upon an agreement to 3 one of two things, one 
of them is prohibited by ſtatute under a penalty; no qui tam action 


will lie for the penalty, until the party make his election, by per- 


forming the prohibited part of the contract. Layton v. Pearce, 
B. R. M. 19 Ger. 3. Dougl. 14.) 

An action by qui tam, & c. muſt be ad reſpondendum parti qui 
tam pro domino rege quam pro ſeipſo ſequitur. Cro. Car. 256. on. 
201. 

Or, ad reſpondendum domino regi et parti qui tam, &c. RK. Cro, Car. 
256. Dub. Mo. 64. R. acc. Jon. 261. 

But an information ſhall ſay only, that the party, gui tam pro rege 


quam pro ſeipſo ſequitur, &c. Cro. Car. 256. Fon. 202. 
> 


f the action be by the king and the party, but the king is not to 
have any part of the ſum recovered, but only his fine, qui tam, 
&c. may be omitted in the iſſue, and venire facias. R. Cro. Car. 

6. | | 
8 if the action be by qui tam, &c. and the iſſue be joined, quod 
non debet to the party only, it is good. K. after verdict. 3 Lev. 
375. Semb. cont. Hob. 327. 

So, if demurrer be joined to a declaration only by the party qui 
tam, &c. Cro. Car. 11. 

An action by qui tam, &c. is che ſuit of che informer, and not 
of the king. Lut. 196. Vide Information, (A 3.) 

. And the party qui tam, &c. may be non-ſuited. 3 Lev. 398. 
30. 

Shall pray a Zales, tho' he has no warrant by the attorney-general. 

Lev. 398, 

g A — upon an indictment, Cc. wil be a bar to an action 
by qui tam, &c, Lut. 202. 208. 

The attorney-general cannot enter a nolle proſequi. R. Cro. El. 
138. 11 Co. 65.6. except for the king's part. Cro. El. 583. 

It muſt purſue all the requiſites by the /. 18 Eliz. in the caſe of a 
common informer. 1 Sal. 30, 

Shall. not be diſcontinued by the demiſe of the king. R. Hutt. 82. 
Cro. Car, 140. R. 3 Lev. 207. 

If the gui tam, &c. die after verdict, his executor or adminiſtrator 
ſhall have judgment for his moiety. R. Hard. 161. if he dies after 
judgment, and his death is ſuggeſted upon the roll. | | 

So, the defendant may plead privilege as an attorney of another 
court. R. Lut. 193. 3 Lev. 398. 

— have 71 privs by proviſo Semb. 2 Lan 110, 


lit 
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fIt is in the diſcretion of the court whether they will give leave 
to compound z and they refuſed it in an action for ſelling gold rings 
of leſs fineneſs than fat. 18 Eliz. c. 15. directs. Howell v. Morris, 
M. 18 G. 2. 1 Will. 79.] 8 J Ras 
[But they granted leave to compound in a proſecution on the flat. 
againſt gaming. I. 130. 2 * 8 Sus 

[If 9 tam is brought by party injured, the court cannot give leave 
to compound, Barnes, 462.] . ; 

[After verdict, leave to compound is never given. Bid. 
[The jury found a verdict for the plaintiff in an action for uſury, 

and the court afterwards gave leave to compound. Maugban v. 
Walker, B. R. Hil. 33 Geo. 3. 5 T. Rep. 98. 058 N 

[The court will not give leave to compound in a penal action, after 
verdict, unleſs the defendant can ſhew circumſtances which entitle 
him to ſuch an indulgence. Crowder v. Wagflaff, C. P. E. 37 Gee. 3. 
1 Boſ. & Pull. Rep. 18.] CCC 

[In compounding a penal action on the poſt-horſe act, (which 
gives colts to the proſecutor, ) the proſecutor was allowed to receive 
the deficient duties (not amounting to 40g.) and full cofts of ſuit, 
though together exceeding the 40s. paid to the crown. North v. 
Smart, C. P. T. 37 Ges. 3. 1 BS. Pull. Rep. 51.] 

[If a defendant in a penal action obtain a rule to ſtay proceedings 
on paying a ſum agrecd upon between him and the plaintiff, it is 
an undertaking by him to pay that ſum; and for the non-payment 
of 2 the court will grant an attachment. King v. Clifion, E. 33 Geo. 3. 

. | 3 | 
: [On en of defendant's poverty, the court will give leave to 
the proſecutor qui tam to compound with the defendant, tho' in exe- 
cution. Bradſhaw v. Mottram, P. 5 G. Str. 167. | 

[On leave to compound a penal action, the king's half of the 
compoſition ſhall be paid to the maſter of the crown-office, for the 
king's uſe. Brown v. Bailey, M. 7 G. 3. 4 B. M. 1929.] 

In a gui tam action the court will not ſtay the proceedings on an 
aſfidavit of the defendant, that a former action had been brought 
againſt him in another court, for the ſame offence, in which he had 
leave to compound; but he muſt plead ſuch matter ſpecially. Har- 
rington v. Johnſon, B. R. H. 18 Geo. 3. Coup. 744.] ; 


(F) Action upon Statute by the Party grieved ; when 
it ſhall be. | | 


17 by a ſtatute a penalty be expreſsly allotted to the party 
grieved, he alone may ſue for it, without ſaying qui tam, &c. as, 

upon the fat. 1 C 2 Ph. & Mar. for driving a diſtreſs out of the 

county. | . 

So, upon every ſtatute, which gives a penalty to the party grieved. 
90, if it do not give any certain penalty, but damgges generally 
to the party prieved. | 
So, though it do not limit the forſeiture to the party grieved, if it 
give the penalty, or forfeiture, in reſpect of the wrong, or diſpoſſeſ- 
lion to the property of the owner, and do not limit it to any other: 
as, upon the /. 2 Ed. 6. 13. which ſays, none ſhall carry away tithes, 
defore he hath ſet forth the tenth part of the ſame, or agreed ſor it 

| | | | with 


i 
N 
ö 
| 
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| with the owner, under pain of forfeiture of treble value 2 Hf. 650. 


* 


breach of contract. Huddersfield Canal Company v. 
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Vide Dett, (A 1.) | _ 

So, if a ſtatute provide a remedy for the party grieved, though it 
do not give any expreſs penalty or forfeiture, he may have an action 
upon the ſtatute. 2 ff. 486. 

[Where a ſtatute empowers a party to ſue by action of debt o- 
on the caſe, an action on the caſe in tort will lie, * it be for a 

uckley, B. R. 
M. 37 Geo. 3. 7 T. R. 36. 

As, upon the /f. W. 1. 20. againſt misfeaſors in parks or fiſh-ponds, 
the owner may maintain an action in his name alone, as well as by 
qui tam, & c. 2 Inſt. 200. | 

So, in every caſe, where a ſtatute enacts, or prohibits a thing for 


the benefit of a perſon, he ſhall have a remedy upon the ſame ſtatute 


for the thing enacted for his advantage, or for the recompence of 
a wrong done to him contrary to the ſaid law. Per Holt, Mod. Ca, 


| 26, 27. 


An action by the party grieved is not within the A. 18 Elia. 5. as 
2 common informer. 1 Sal. 30. R. 1 Aud. 116. | 


(G) When a Statute ſhall be recited. 


II. an action lies for an offence at common law, and afterwards a 
ſtatute is made againſt the ſame offence, if the action is brought 
upon the ſtatute, the ſtatute muſt be rehearſed ; otherwiſe it does 
not appear, whether the aCtion be upon the ſtatute or at common law. 


Lut. 1548. | 
As, in an action upon the ff. 5 R. 2. and 8 H. 6. for a forcible 
entry or detainer. Laut. 1548. : 
In an action upon the /. W. 1.20. De malefaftoribus in parcis, 
Lut. 1548. 2 In}t. 200. | 
So, if a ſtatute make a new offence, which was not ſo by the 
common law, the ſtatute muſt be recited. 
As, in waſte againſt tenant for life, or years. Reg. 73. Lut. 


1548. | 
(H) When it need not. 


BT if a ſtatute extend a remedy, which was at common law in 
ſome particulars, it need not be recited. Dy. 83.6. 85. a. 5. 
As, in waſte againſt a tenant in dower or guardian, the ſtatute 


need not be rehearſed ; for there was a prohibition of waſte againſt 


them at common law. Reg. 73. Lut. 1548. 

So, in debt by an executor, or adminiſtrator de bonit aſportatis, & c. 
the ſtatute is not rehearſed ; for debt lay at common law in other 
Caſes, Lut. 1548. PR: 

So, in an action upon the ff. 2 R. 2. 5. de ſcandalis magnatum, the 
ſtatute need not be recited. R. 2 Mod. 99. Vide Aftion upon the 
Caſe for Defamation, (B. 3.) 

In an aſſiſe for tithes, the ,. 32 H. 8. 7. need not be rehearſed. 


| Dy. 85. a. b. 


So, the title or preamble need not be mentioned. Mod. Ca. 62. 
Sul. 609. a 5 
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So, where a ſtatute gives a writ, and ordains the certain form of 
the writ, the ſtatute need not be rehearſed. Bro. Parl. 75. Tut. 
1 if the action be not founded upon a ſtatute directly, but upon 
a collateral fact, the ſtatute need not be recited: as, in a guare im- 
pedit by the king upon a ſimoniacal contract, the /t. 21 Eliz. 6. need 
not be recited. Lut. 1093. | 3 OT 

[But if undertaken to be ſet forth, a miſrecital is fatal. Boyce v. 
Whitaker, B. R. H. 19 Geo. 3. Dougl. 94. | | 

[There are many caſes where the word « aforeſaid” has been 
holden to tie the party up to an exact recital. bid. 97.] 

[Where it is neceſſary to plead aul tiel record, in order to take ad- 
vantage of a miſrecital in a ſtatute. id. 97. in not. 1 Lev. 296. 
1 Ld. Raym. 381. 3 Salk. 330.] | 

When a ſtatute need not be recited, it is ſufficzent, that the plain- 
tiff in his declaration ſhews his caſe to be within the purview of the 


| ſtatute, and concludes contra ſormam ſtatuti. Semb. Lut. 202. 208. 


212. 1 Sal. 212. | | | 

If he miſrecite the beginning of the ſtatute, and conclude contra 
formam flatuti generally it will be well. Serb. Cro. Car. 232. Vide 
Pl. (1). 2 F 

If it be founded upon ſeveral ſtatutes, contra formam flatuti is bad. 
Lut. 212. | | 8 

So, contra formam ſlatutorum, where it is founded only upon one. 


Ke. Til. 116. Vide Pleader, (25 10.) 


But, where an offence is prohibited by ſeveral ſtatutes, if only one 
is the foundation of the action, and the others are explanatory, it 
is ſufficient to ſay, contra formam ſtatuti; as, in an action againſt the 


hundred. Tel. 116. Vide Pleader, (28 10.) 


In an information for 20 J. per menſem for not coming to church; 
for ſeveral ſtatutes require the reſorting to church, but the ,. 23 Eliz. 
only gives the 20 J. per menſem.. R. 3 Lev. 61. 

If. there be debt by an aſlignee for a debt to a bankrupt, vigore 

flatuti, is ſufficient, R. 2 Bul. 26. | 

So, if a declaration conclude contra formam fatuti, where there is 
no ſtatute in the caſe, it will be ſurpluſage. 1 Sal. 212. 

If a declaration conclude ſo, where there are ſeveral treſpaſſes, 


and only part within the ſtatute, the words contra formam flatuti ſhall 


be applied only to that part. K. 1 Sal. 212. 
(I) How a Statute ſhall be recited. 


IF an act of parliament be recited or pleaded, the day, year, and 
place of the making of it mult be ſhewn. | 

If the plea miſtake the day of the commencement, or concluſion 
of the parliament, it will be bad. Semb. Cro. Car. 232. 

Though it be in a private act, and nul tiel record is not pleaded 
for the court ex officio will take notice of the commencement, proroga- 
tion, and every ſeſſion of parliament, and conſequently, (if they are 
miſtaken,) that there is no ſuch act. R. 1 Lev. 296. 

And if the ſeſſion was held by prorogation, the ſhorteſt and ſureſt 
way of pleading is, ad /efionem pariiament. tent. ſuch a day, and year, 
in ſuch a place. 2 Cre. 111. Let, 140. 1409. | 

6 For, 
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For, if the parliament commenced guinto Elizabethe, and was pro- 
rogued ad ofavum Elia. and then the act paſſed if it be pleaded, ad 
parliamentum tentum octavs Eli. it is bad. R. Pl. Com. 79. a. R. 
2 Cro. 111. 139. Cont. Dy. g5. a. : 

[Plea of an - act of inſolvency of 2 G. whereas the parliament 
_ 1ſt George, held naught. Borſbam v. Cook, M. 5 & 6G, 2. 

we. 292.1 85 
[Plex of an act of 8 9. V. bad; it muſt be of the 8th year, 
in which the ſeſſion began. Nutt v. Stedman, H. 8 G. 2. Fort. 
2, 
255 where the parliament was ſummoned 21 Jan. 1 E. and, 
then prorogued to 25 Jan. if it be pleaded, that by a ſtatute in par- 
liamento inchoat. 23 Jan. et tune prorogat. uſque 25 Jan. edit. „i t is bad; 
for the parliament did not commence till 25 Fan. - R. Dy. 203. 4. 

So, if it be pleaded by a ſtatute made 2 Nov. 2 & 3 Ed. 6. it is 
bad ; for the ſame day cannot be in two years. R. Mo. 302. 


So, if a ſtatute be pleaded to have been made 29 Hlizx. where the 


parliament commenced 28 Eliz. it will be bad. R. 3 Lev. 333. R. 


1 And. 295. Vide Lut. 1117, [Rann v. Green, B. R. M. 17 Geo. 3. 


Cop. 474. 
Or, at a ſeſſion 18 Feb. 14 Car. where the prorogation was to 
18 Feb. 15 Car. Semb. Ray. 191. 


So, if a declaration be upon a general ſtatute, and conclude contra 


formam flatuti made 2 H. 8. where it was in another reign, or in 
another year of the ſame king, it will be bad. Sav. 42. 

A miſtake in the commencement of the parliament is cured by 
concluding contra formam flatuti in es caſu edit. et proviss Wendbam 
v. Palgrave, M. 6 G. Fort. 372. Str. 214.] | | 

It is ſufficient that ſo much of a ſtatute is recited, as concerns the 
matter in queſtion ; and therefore, if it be ſaid, inter alia inactitutum 
fuit, it is well. R. Pl. Com. 65. a. Vide in Pleader, (2 S 3.) 

If the party recite ſo much of a ſtatute, as makes for him, it is 
ſufficient; though he omit a proviſo or other clauſe, that makes 
againſt him. R. Pl. Com. 105. a. R. 2 Cro. 139. | 

If in the recital of a ſtatute there be a material variance, it is 
bad; as, if the time or place of the making of it be miſtaken. R. 
Lut. 140. Vide ſupra. Eo | 

If it be recited in conjunctive words, where it is in disjunctive. 
R. Cro. El. 96. 697. | 

If the party recite the title of an act, and it be miſrecited; 
though the recital was not neceſſary. R. Mod. Ca. 62, 3. 2 Sal, 
609. | Dougl. 94. ] | | 

So, if he recite the ff. 5. El. of perjury, quod quilibet, &c. admit- 
teret et forisfaceret, &c. for amitteret. R. 2 Cro. 133. 5 


If in a recital of the f. 8 H. 6. 9. if any feoffment or diſcontinu- ö 


ance thereof be made, there, be omitted. R. Cro. El. 697. 

[If the defendant undertake to ſet forth the ſtatute 23 Hen. 6. c. g. 
in a plea to an action on a ſheriff's bond, a miſrecital is fatal, Boyce 
v. Whitaker, B. R. H. 19 Geo. 3. Dougl. 94. 

(By ſtatute 28 Eliz. c. 4. ſheriffs are liable to a penalty for taking 

ore than a certain ſum on executions “upon the body, lands, 
gdpds, or chattels.” A declaration on this act in reciting the ſtatute 


ſtated it thus, (body, lands, goods, and chattels,” and this was holden 
to 


© 
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to be a fatal variance in arreſt of judgment. King v. Marſack, B. R. 
7. 36 G. 3. 6 T. R. 771. Vide Pleader, (8 30.) | 

But a ſmall, or immaterial variance does not prejudice. 2 Bul. 
47. 51. as, if an act ſay, if a recovery be in aliquibus curtis, and it is re- 
cited, in aliqud curii. R. Cro. Car. $23. ; 

So, in action on 9 G. 1. c. 22. declaration for * ſetting fire 
to two ſtacks of oats, is good, tho' the words of the act are unlatu- 
fully and maliciouſly. Allen qui tam v. Hundred of Kirton, M. 13 G. Zo 
3 Will: 218.) a : 

So, where it is a material variance from a general ſtatute, if the 
declaration conclude contra formam fatuti in hujuſmodi caſu edit., and 
not, contra formam ſlatuti predid., it is well. Lut. 140. Vide Pleader, 

28 10. | 
| So, if . defen ant juſtify by force of a general act, and conclude, 
contra formam flatuti 6 Elia. where it was temp. Ed. 6. it will be good. 
R. 1 Brownl. 196. „ ! 
| So, if the declaration miſtake the day, or year, of the ſtatute. Per 

Shute. Sav. 42. i ES 

So, it a ſtatute miſrecited in the commencement, c. be admitted 
by the plea, Cc. it hall vor afterwards be aſſigned for error. R. 
2 Cro. 139. | 

As to amendment in aCtions and informations on penal ſtatutes, 
vide Amendment, (2 C 2.) 


ADDITION. | 
Vide Abatement, (E 22.—F 22, ©. H 4.) Pleader, (C 9.) 


A — _—_— „ | HI Is —_—_ ** 


ADJOURNMENT. 


(A) Adjournment of the Term, 
| (A.) When it maybe. ; | 


DJOURNMENT of the term is, when it is prolonged to an- 
other day, or place. Terms de Ley, verb. Adjournment. Jon. 8g, 
The C. B. ſhall not be removed without notice by adjournment. 
So, B. R. and the court of pleas in the Exchequer ſhall alſo be ad- 
journed. 4 Ed. 4. 21, a. | | 
An adjournment may be to another day or return, with a proviſo, 
that there ſhall be no proceedings upon demurrer, ſpecial verdict, or 
hearing for judgment, but only for motions, continuance of proceſs, 
and joining of iſſues. Cro. Car. 11. | 
When the terms begin, Cc. Vide in Temps, (C 1, &c.) 


(A 2.) How it ſhall be. 
The adjournment of the term ſhall be by a writ of adjournment, 
4 Ed. 4. 20. ö. | 
And, if the king iſſue a preclamation for the adjournment of the 
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term, that warrants the chancellor to ifſue a writ for the adjournment, 
1 And. 279. | ä 
Or, there may be a proclamation to give notice of the adjournment. 
Jen. 84. Cro. Car. 11. 
The writ ſhall be read in the court by the puiſne judge there, after 
three proclamations made to hear it, and then the crier repeats the 
effect in Engliſb, and the court riſes. Cro. Car. 12, 13. Dan. 244. 
Dy. 225. 6. Wo. 53 
And it ſhall be read upon the eſſoin- day of the return, from which 
it is adjourned. Jon. 84. Cro. Car. 13. Dy. 226.6. 
And the court may hear motions, Sc. the ſame day. Jon. 84. 
4 Ed. 4. 21. a. : 
The court ought to fit the t die paſt of the return, to which the 
_ adjournment is made. Dan. 244. Cre. Car. 14. 2 Cro. 129, 
Unleſs there are ſpecial words in the writ. Vide Dan. 244. 


(A 3-) The Effect of an Adjournment, 


The adjournment of the term does not adjourn the Chancery. Dan. 
243. 4 Ed. 4. 21. a. 

But it may be prohibited from hearing of cauſes, by proclamation. 
Cro. Car. 11. | | 

If the term be adjourned from one return to another, it ſhall be 
taken excluſive ; for the return, from which, is not adjourned : as, if 
the adjournment be from O#. Mich. to Menſ. Mich. the adjournment 
does not commence till the morrow after the fourth day from 02. 
Mich. 1 Rol. 130. J. 27. 30. Jon. 85. 2 Cre. 16. Cro. Car. 12. 

And an appearance upon OF. Mich. is well, and ſhall be entered. 
R. 1 Rol. 130. J. 30. | | 

So, at the return 4 2vh:ch it is adjourned, the juſtices ſit at the eſ- 
ſoin. 2 Cro. 17. WB 

And B. V. may fit before the quarto die pot ; for they proceed dt 
die in diem. 2 Cro. 17. | 

C. B. where proceſs is returnable only at the common return, do 
not fit till the quarto die poſt. 2 Cro. 17. | 

But where the return itſelf is adjourned, nothing can be done upon 
the ſame return: as, if the term be adjourned ir Ofabis Mich. uſque 
Menſ. Mich. there can be no appearance upon OF. Mich. for that was 
adjourned. 1 Rel. 130. J. 33. 4 £d:4.21.a, _ 

So, the eſſoin cannot be upon OF. Mich. for that return does not 
begin. 1 Rel. 130. J. 35. | 
So, an infant caunot be inſpected, tho' he will be of full age before 
the day to which the adjournment is made, without conſent. 1 Re. 
130. J. 20. Semb. cont. 2 Cro. 230. Semb. acc. 2 Cro. 445, 6. 
$6, iſ the continuance be de OF. Mich. ad OF. Hill. the plea will 
de diſcontinued; for all continuances muſt be ad Menſ. Mich. and de 
Menſ. Mich. ad OF. Hill. R. 1 Rel. 130. J. 10. 2 Cre. 445. 

So, every thing to be done at a return, which was adjourned, ball 
be done at the day to which the adjournment was : as, if a bond be 
to appear OF. M. before which the term is adjourned to another 
place and day, an appearance there is ſufficient. X. Mo. 430. Cr% 
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If there be an adjournment of all writs, pleas, &. a plea by bil - 


B. R. ſhall not be adjourned. 1 Kol. 130, J. 38, 


| 
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If there be an adjournment ad Quind. Mich. apud Windſor, it cane 
not be adjourned w/que Quind. Mich. from Windſor to Weſtminſter 2 
for the ſeſſion at Windſor was the guarto die pt, and the ſame return 

cannot be afterwards adjourned in part. 1 Sid. 276. - 

| Adjournment of Aſſiſe. Tn 758 + 
vile Afiſe, (B 25.) 
Adjournment to, and of Parliament. 
Vide Parliament (L 6.— N). 


AD MEASUREMENT. 


Admeaſurement of Dower. Vide Dower. 
of Paſture. Vide Common (I). 


— 


ADMINISTRATION. 
(A) Adminiſtration. | 
By whom it ſhall be. 


By an executor RE adminiſtration of the perſonal eſtate of 
cr adminiſtrator.] * every perſon, after his death belongs to his 
executor, or adminiſtrator. | | 

When, by whom, to whom, and how adminiſtration ſhall be 
granted. Vide Adminiſtrator, (B 1, &c.) 4 : 
Who ſhall be executor de ſen tort, and how charged, vide Admi- 
muſirater, (C 1, Oc.) | 


(B) Executor. | 2 
(B 1.) How appointed. 


BUT a man, who makes a will, may thereby make his exe- 
cutor. | 

And any words, that denote the intent of the teſtator, that ſuch 
an one ſhall have the care of his perſonal eſtate, are ſufficient to con- 
ſtitute him his executor : as, if he wills, that A. ſhall have the ad - 
miniſtration of his goods, Went. Off. Exr. 12. 5 

That A. ſhall have his goods to pay his debts, &. Off Exr, 12. 

That A. ſhall have the reſidue of his goods, after his legacies, if he 
gives ſecurity to perform his will. Of Exr. 13. 

That A. ſhall be overſeer, and ſhall have the rule and diſpoſition 
of his goods, and payment and receipt of his debts during the nonage 
226 mona he ſhall be executor during the infancy of the other. 


Or, that none ſhall have any dealing with his goods, except 4. 
during the minority of his ſon. R. Cro. El. 43. 
That his wife ſhall pay all, and take all. Cro. E. 43. 
So, if he name A. his executor, _ afterwards deviſe goods to 2 
| : 12 85 | | 
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and B. to diſpoſe of for his ſoul ; both are his executors. . Bro, Ex, 
8. 
" if he name A. his executor and that B. ſhall adminiſter with 
him, or in aid of him. OF. Ex". 13. Dy. 4. a. in marg. | 
But if B. be made overſcer to the executor, or a co-adjutor, with 
out more, he is not a co-executor. Of, Ex. 13. 
A teſtator may name one or more his execntors. 
Or, one for goods in one country, or kingdom, and another for 
goods in another country, Off. Ex”. 17. Dy. 4. a. | 
Or, one for part of his goods, another for ſuch a part. OF. Ex-. 17. 
So, he may name ſuch an one for his executor, for ſuch a time, and 
aſterwards another. Mid. 
Or, ſuch an one to be his executor upon ſuch a condition, or con- 
tingency. Of. Ex. 15. Mo. 12. K. 3 Leo. 3. | 
Or, that upon ſuch a condition to be performed, A. ſhall be exe- 
cutor, otherwiſe B. Off. Fx. 16. 1 hol. 889. J. 5. I Leo. 229. 
But where the condition is ſubſequent, A. ſhall be executor, till a 
breach. OF. Exr. 16. Dy. 4 a. in marg Vide 1 Leo. 229. 
And where the condition is repugnant, as, that one of the execy- 


tors ſhall not adminiſter, it will be void, OF. Ex-. 19, 20. R. 


Dy. 4. a. 
Who may make an executor, and who not, vide Deviſe, (GH 1, Sc.) 


(B 2.) Who may be an Executor. 


(B 2.) A common perſon.] A teſtator may name every one, that 
he pleaſes, to be his exccutor. | | 

Tho' he be a villem. Vide Co. Lit. 124. a. Off. Exr. 23. 

An infant, or in ventre ſa mere. Vide Off. Exr. 307. 

A feme-covert. Vide Of. Ex". 281. 291. 

An alien. Off. Exr. 22. Cro. Car. . 

So, a man outlawed. [id 
Or, convicted, or attainted. id. | 

So, a monk, fryar, &c. tho' dead perſons. OF. Exr. 22, 3 

So, if an executor become a bankrupt, the probate by him ſhall not 
be revoked. . Skin. 299. 


But a corporation aggregate cannot be an executor; for it cannot 


take an oath to make probate of the will. Semb. Of. Ex-. 25. 


(B 3.) The king.) So the king may be an executor. 4 Inf}. 335: 
But the king thall appoint commiſſioners to adminiſter for him, 
who ſhall ſue, and be ſued. id. 


(B 4.) When an Executor may refuſe. 


hut an executor may refuſe before the ordinary, to be executor, 
and his refuſal ſhall be recorded by him. OF. Exr. 54. 
And if the biſhop himſelf be made executor, he may refuſe before 
his commiſſary. hid. | | 
And if the executor ſend a letter, Cc. to the ordinary, by which 
he renounces, and the refuſal be recorded, it is ſufficient. Of Ex. 
54. R. C. El. 92. 1 Leo. 137. | 80 
| 2 0 
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So, if a debtee, being named executor, ſue the ordinary for the 
debt, that amounts ta a refuſal. Of. Exr. 64. 

So, if an executor plead, never executor, nor ever adminiſtered as 
executor, 9 Co. 36. ö. 

But after adminiſtration, an A cannot refaſk) 9 Ed. J. 72 

Pl. Com. 280.6. R. 9 Co. 37.5 

So, aſter an oath taken before a ſurrogate, he cannot ae tho 
a caveat be entred. R. 1 Vent. 335. 

Aud if adminiſtration be granted upon a refuſal after he bas admi- 
niltered, it may be repealed. Vide Adminiſtrator, (B 1. 8.) 34419 

And if tl.e executor refuſe, and adminiſtration be granted, he can- 
not afterwards prove the will. R. 50. Ed. 3. 9. D. 36 H. 6. 8. a. 
R. Cro. El. 92. K. 9 Co. 37 @. 

So, he cannot accept the executorſhip, and Fe — 'A 
term for years, Wc. X. Latch, 260, 201. R. q Sid. 266. Pol. 7. 
Vide pa. (B 10.) | 

Yet, if an executor does not refuſe, but only makes default upon 
a citation to prove the will, and upon that adininiſtration is granted, 
he may FIR prove the will, 7 Ed. 4: 13. 4. 10 Hl. * 18. 3. 
Vide 9 Co. 37. 

So, if one — appears and proves the will, although the other 
refuſes, he may aſterwards prove the will; for he continues executor, 
notwithſtanding his refuſal. 9 Co. 37. 1 Sal. 307. Adm, Bend: 15. 
1 And. 27. 

If there are two executors and one renounces, yet he may feilt 
come in whenever he pleaſes, and demand probate; but if both re- 
nounce, and adminiſtration is granted, it is otherwiſe. Robinſon-v. 
Pet, P. 1734, 3 P. V. 249. Rex v. Simpſon, H. 4G. 3. 3 B. M. 
1463. 5 
And may releaſe a debt, and ſhall be joined in a ſuit, Sc. 5 Ce. 
2B. a, Vide 9 Co. 37. Vide Pleader, (2D 1, 2.) 3 


(B 5.) When his Debt ſhull be releaſed. 


When an executor 1s indebted to the teſtator, his debt ſhall be re» 
leaſed ; of = executor cannot maintain an action againſt himſcIf, 
Of. Ex.. 1 Sat. 305, Vide Releaſe, (A 2.) {Vide * notes 1 
Co. Lit. * 1 gruve and Butler's edition.] 

And there ſore, if the executor was indebted upon bond, or as | 
wiſe, to the teſtator, the debt ſhall be relcaſed. R. 8 Co. * a, 
1 Rel. 934. J. 47. Cro. Car. 373. Adm. 1 Sal. 200. 

90, if the teſtator make one debtor his executor, where ſeveral are 
jointly bound or indebted to him, it ſhall be a releaſe to all. D. Ces. 
Car. 372. 551. 1 Sal. 300, ; 


So, if he make the wite of one —_—_ or debtor, his executrix. 
R. Hob. 10. R. Mo. 85 5. 


Tho' the teſtator was within age. Co. Lit. 264. 6, 


Tho' the executor does not prove the will, nor adminiſter, R, 
I Sal. 3co. 


So, if he make his debtor and others his executors, the debt is re- 


leaſed ; for they muſt all join in a ſuit. Of. Ex-. 44. Vide 1 Sal, 
300. 


[Lf a man deviſes all his real * perſcnal eſtate not before dende 
3 
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his two executors, as tenants in common, and one of them is indebted 
by bond to teſtator; this debt (notwithſtanding the ſtrongeſt parol 
evidence to the contrary) is not releaſed, and he ſhall account with 
the other executor and reſiduary legatee for the money. Brown v. 
Selwin, M. 8 G. 2. C. T. T. 240.] | 

And if the executor, who was indebted to the teſtator, dies, an 
action does not lie againſt his executor or adminiſtrator for the debt; 
for a perſonal thing ſuſpended is extinct. Of. Ex”. 45. 

Nor, againſt the ſurviving executor, where there was another exe- 
cutor. KR. 1 Sal. 308. | | 
Tho' he dies before he adminiſters. OF. Ex”. 45. 

Or, does not join in the probate of the will. 1 Sal. 308. 

If the obligor make the obligee executor, who agrees; the debt 
ſhall not be diſcharged, but he may retain aſſets to the value. Jon. 345. 

If the teſtator make his creditor his executor, the action ſhall be 
releaſed, but the debt remains, for which he may retain. R. per ſe- 

ven Juſt. Pl. Com. 186. Co. Lit. 264. b. Videpoſt. (C 1, 2.) 

But if the debtor be executor, tho' the action be releaſed, the debt 
ſhall be aſſets in his hands for ſatisfaction of other creditors and le- 
gatees, Pl. Com. 186. a. R. Yelv. 160. Per three F. Cro. Car. 
373. Vide Aﬀets (C). | | 

If A. and B. are bound to D., and A. makes D. and F. executors, 
and D. refuſes, the debt is not releaſed. R. Jon. 345. Vide 1 Kol. 
934. J. 38. TL | 
9285 if a man make the executor of one obligor or debtor his exe- 
eutor, it is no releaſe of the action, for the other obligor or debtor 
may be ſued by ſuch executor, if he has not aſſets of the other obligor 
in his hands. R. Cro. Car. 372. 1 Rol. 934. J. 27. Hutt. 128. 
Fon. 345. 1 Sal. 305. | | . 
So, it a woman executrix take to huſband the debtor of her teſta- 
tor, the debt is not releaſed, but the action ſuſpended only during 
the coverture. Co. Lit. 264. 6. 8 Co. 136. a. Cro. El. 114. 1 Rd. 
934. J. 52. 1 Sal. 306. 326. R. 1 Les. 320. / 

So, if the ordinary commit adminiſtration to the debtor of an in- 
teſtate, it is no releaſe of the debt. R. 8 Co. 136. a. 1 Kal. 934. 
1. 42. K. 1 Sid. 79. Adm. 1 Sal. 306. | | 

So, if the executor of one obligor make the obligee his executor, 
he may ſue the other obligor, if he is not ſatisfied by the aſſets of the 
obligor who died. R. 2 Lev. 73 

90, if the obligor make the obligee his executor, and there are not 
aſſets, he may ſue the heir. 1 Sal. 304, 

So, if the obligee make the obligor his executor, and he refuſes 
before the ordinary, it ſhall not be a releaſe. 1 Sal. 301. 30). 

| [So, if adebtor make his creditor and another perſon executors, and 
the creditor neither proves the will, nor acts as executor, he may 
maintain an action againſt the other for his demand on the teſtator. 


Rawlinſon v. Shaw, B. R. H. 30 Geo. 3. 3 T. X. 557. 


(B 6.) The Duty of an Executor. 


8.) He muſt male probate of the nil. By whom the probate ſhall 
be.] The probate of wills does not belong to the ſpiritual court by 


the civil, or canon law. Seld. Orig. of Eccl. Furifd. of Safer, 
ory 


up. 1, 2. Eg. Ca. 207. 
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Nor, originally by the common law. Per oll the J. 11 H. 9.12, 6. 
5 Co. 4. Jure Ecelgſaſtico, 16. 5. 9 Co. 37. 5. Per two J. the others 


th 5 5 
Sid. 46. 1. | | 
20 IC i was eſtabliſhed to the ſpiritual court before the time of 
Hen. 2. Seid. Or. of Eccl. Jur. of Teftaments, cap. 5, 0- * 
ws And now belongs to it only for things perſonal. Cre. Car. 395. 
1 By. Ga. 207, 8. { Marrist v. Marriot, H. 12 C. 1. Gilb. Eg. Caf. 
. 207. | FE ; 4 | 
- Yet, by the cuſtom of ſome manors, probate of wills belongs to 
the lord. 9 Co. 37. b. Off Exr. 62. Adm. 2 Jnjt. 231. Eg. Ca. 
207. | "0 | 
3 this, in a will of goods, as well as of lands. G. Ext. 62. 
5 If the teſtator had bana notabilia, the probate belongs to the arch- 
0 biſhop of the province. Yide Of. Ex". 64. Vide Adminiſt rater, (B 3) 
. So, the probate of the will of a biſhop belongs to the archbiſhop oj 
' the province, tho? he had no goods out of his dioceſe. 4 [nft. 335: 
If the teſtator had not bona netabilia, it belongs to the biſhop of the 
2 GC dioceſe generally. Vide Adminiſtrator, (B 5.) . 
4 Or, if he die within a peculiar, to the judge of the peculiar. 
Yo What are bona notabilia, Vide Adminiſtrator, (B 4.) 
| If the probate be by a biſhop, or other inferior judge, when it does 
ö — belong to him, it is void. K. 5 Co. 30. a. Vide Adminiſtrator, 
b But if it be by the metropolitan, when it does not belong to him, 
: it is only voidable. R. 5 Co. 30.a. Vide Adminiſtrator, (B 3.) 
[ [And it muſt be avoided before probate can be granted by the 


biſhop. Rex v. Loggan, H. 4 G. Str. 73.) * 
The ordinary canvot inſiſt upon ſecurity from the executor before 
the grant of the probate. 1 Sal. 299. [1 Ld. Raym. 363. | 
Or, refuſe to grant probate to the executor, quia incapax, by the 
canon law. K. 1 Sal. 299. Sho. 293. ö 
And if he refuſe the probate to him, who ought to have it, a man- 
damus lies againſt him. 1 Sal. 299. Vide Mandamus (A). 
If he refuſcs to grant a probate pending a commiſſion of appraiſe- 
ment; a peremptory mandamus ſhall flue. Rex v. Bette/worth, H. 
36. 2. Sr. 85 J.] | 8 


(B 7.) Exhibit an inventory.) So, by the fat. 21 H. 8. 5. the 
executor, or adminiſtrator, calling two creditors, or legatees, or 
otherwiſe two honeſt perſons, in their preſence and by their diſere- 
tions ſhall make a true and perfect inventory of all the deceaſed's 
goods and chattels, Sc. and one part thereof on oath deliver to the 

ordinary, and the other kcep himſelf. x 

The ordinary ſhall not refuſe the inventory tendred. = 

He cannot falfify an inventory at the ſuit of a creditor z and if he 
does, prohibition ſhall go after ſentence. Catchfide v. Ovington, T. 
6G. 3. 3 B. M. 1922.) | 

And may convene the executor to make or refuſe probate, and 
bring in an inventory, c. 5 Med. 247. cont. 

And ſhall deliver a copy of the teſtament, or inventory, to any re- 
queſting the ſame, taking no more for ſearch and copy than is due to 
the ſcribe for regiſtring the ſame, or 1d. for every ten lines ten inches 


in length, at his election. | 
\ | 14 EY X But 
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But the inventory contains only goods, chattels, wares, and mer- 
chandizes, and not things in action, cr. Ray. 471. 

Nor, by the fat. 21 H. 8. 5. Money hy the ſale of lands deviſed 
to be ſold, | 

90 the ordinary may reſpite, or diſpenſe with the inventory, if the 
debrs and legacics are paid. Ray, 471. 

Tho! a legatee ſues for it, who will not accept his legacy, when it 

is tendred, K. «ay. 471. . 


(B 8.) Charge of probate or inventory.) By the flat. 21 H. 8. x, 
the ordinary ſhall take for probate of the teſtament, regiſtring, and 
inventory 6d. only for the ſcribe, when the goods of the deceaſed ex- 
ceed only 51. ; when they exceed not 40 l., 3 J. 6 d. only, viz. 25. 6d, 
for the ordinary, and 12 d. for the ſcribe ; and when they exceed 400. 
but 55s., half to the ordinary, and half to the ſcribe, or inſtead 
thereof 1 d. for every ten lines ten inches in length, at his election; | 

and like rates for granting adminiltration, Q. on pain of 10/. to the | 
king and party grieved for every offence, and ſo much to the party 
grieved, as he takes contrary to the act; ſo as the teſtament be ex- 
hibited in writing with wax afhxed ready to be ſealed. 
And if he takes more, it will be extortion. Vide Extortion, (A 2.) 
Vide OF. Ex-. 188. | ts | 

Tho! the robate be not annexed to the teſtament itſelf, but to a 
tranſcript of it, he ſhall take nothing for ingroſſing the tranſcript. | 
K. 4 Inſt. 336. 3 Inft. 149. | 

And if the teſtament be written in paper, and tranſcribed in parch- 
ment, and brought to the ordinary, he may regiſter and fix the ſeal 
to the one or the other; but he ſhall take only 5 5. for the whole. 
3 Lat. 149. | | | | 

90, he ſhall take nothing for the examination of the tranſcript with | 

the original, but what is agreed. 3 Infl, 150, | 


(B 9.) What Things he may do before Probate. - | 


But the property of the goods is veſted in the executor before pro- 
bate. PI Com. 280. | | 
And he may adminiſter them, PI. Com, 280, ö. R. 2 And. 
150, 1. IAN 
| "Or, give and alienate them, Pl. Comb. 280. b. Off. Ext. 49. 
DO, he may releaſe a debt before probate, Pl. Com. 28 1. 4. 9 Ce. 
38. a. 30. . Co Lit. 292. 6. | 
(do, he may demiſe lands deviſed in the teſtator's will, before pro- 
bete. 2 Bl. Rep. 694.] | | 8, 
Pay, and receive debts. Of. Ex-. 49. Hutt. 31. 
| So, a re leaſe to an executor bef..re probate is good, if he afterwards 
prove the will. R. 1 Rel 917. J. 2. 
So, he may aſſent to a legacy, Off. Ex-. 49. en. | 
80, if A. take adminiſtration, and take goods out of the poſſeſſion 
of the executor, treſpaſs lies againſt him; for the adminiſtration is 
void. KR. 2 And. 150, bY | 
So, he may commence an action before probate, tho' he ſhall not 
declare. 1 Sal. 302, 303. 5 269; 
Or, avow for rent, incident to a reverſion for years, which he has 
as executor. I Sal. 302» 307. 80, 


ny 
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So. aſter probate an executor may have treſpaſs againſt him, who 
takes goods after the death of his teſtator by an adminiſtration granted 
to him. R. 2 Bul. 268. | | 
But an executor cannot maintain an aQion before probate. PT, 
Com. 280 b. 9 Co. 8. a. [1 Lord Raym. 304.) 

Yet treſpaſs, trover, &c. for goods taken out of his own poſſeſſion 
| he may maintain before probate ; for there a profert of letters teſta- 
mentary is not neceſſary, Off. Ex". 50. ; LETT 
So, debt for goods of the teſtator ſold by himſelf. Off. Ext. 52. 
So, if A. be executor for ſo many years, and afterwards B. be 
named exe: utor, and A. prove the will; after his time expired, . 
may ſue, without any other probate. Ca. Ch. 26. | 
wards prove the will, it ſhall be good by relation between the parties, 
R. 3 Lev. 58. 1 Vent. 370. Skin. 23. R. 1 Rel. 917. I. 10. for it 
is ſufficient, if the probate appears upon the declaration. 55 


the will makes the bill good. Humphreys v. Humphreys, H. 1734, 

3 P. V. 349. ©, Mult it not be before anſwerf]J - "© — 

Yet an arieſt before probate is not good as to a ſtranger, tho' he 
afterwards prove the will. R. 3 Lev. 58. 1 Vent. 370. Skin. 2, 3. 

So, an adminiſtrator cannot commence an action before admini- 
ſtration granted. 1 Sal. 303. 


Goods of the Deceaſed. 
{ 


his teſtator, or inteſtate, veſted in him before his actual poſſeſſion. 

And therefore may have frover, treſpaſs, &c. againit him who takes 
them before he has actual poſſeſſion of them. R. Cro. El. 377. Vide 
59%. (B 13.) Vide Action upon the Caſe upon Trover (B). 


of the teſtator, yet the property ſhall be adjudged in him immediately 

upon his death. 2 Rel. 554. J. 10. 5 | 

So, tho' adminiſtration be not granted for a long time, yet when 

it is granted, it veſts the property in the adminiitrator, by relation, 

from the time of the death of the inteſtate. Per C. B. Mich. ꝙ Ann. 

R. 2 Rol. 5 54 J. 15. 25. ; . 
If the teſtator had a term for years., this veſts n the executor, or 


K. Latch, 260, 261. R. 1 Sid. 266. R. T. 't03. Pol. 127. Adm. 

1 Sal. 297. 1 Lev. 127. 1 Vent. 271. Vide ante, (B 4.) 

So, if A. conſent to a diſpoſition of the inteſtate's goods, and af- 
terwards take adminiſtration, he ſhall be bound by the gift before, 
Per tiuo J. Holt cont. 1 Sal. 295, 6. 3 Med. 270. | 

But an executor, or adminiltrator, cannot deviſe the goods of the 
teſtator or inteſtate, | 

Nor, ſhall they be taken in execution for the proper debt of the 
_ executor or adminiſtrator. [Wentworth, 86. Farr v. Newman, 
. R. E. 32 Geo. 3. 4 T. R. 621. Buller Juſt. contra.] | 


3 
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So, he may be ſued before probate. Pl. Com. 280. b, Hut. 31. 


So, if an executor commence an action before probate and after- 


[If an executor before probate files a bill, his ſubſequent proving 


(B 10.) What Intereſt an Executor, or Adminiſtrator, has in the 


An executor, or adminiſtrator, has the property of the goods of 


And tho? he do not prove the will for a long time after the death 


adminiſtrator :' and he cannot refuſe it, though it is worth nothing. 


Ill an executor become a bankrupt, the commillioners cannot ſeize 


— 
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the ſpaciic effects of the teſtator; not even in money which ſpecificall 
f and aſcertained to belong to ſuch 8 Sis 
Mansfield, Howard v. Jemmer, B. R. H. 3 G. 3. 3 Burr. 1369,] 
If an executrix uſe the goods of her teſtator as her own, and after. 
wards marry, and then treat them as the goods of her huſband, ſhe 
ſhall not be allowed to object to their being taken in execution for her 
huſband's debt. Quick v. Staines, C. P. T. 38 Geo. 3. 189% 8 
Pull. Rep. 293+], | 
If an executor, or adminiſtrator, pay debts with his own goods, it 
will be an adminiſtration for ſo much of the goods of the teſtator, 


c. and he ſhall have them afterwards in his own right. R. Xe. 


62, 63. 1 | 

If - give goods to A. in ſatis faction of the expence at the funeral, 
and afterwards take adminiſtration, he cannot have trover againſt A. 
for the goods. R. 3 Mod. 276. 8 

If he aſſign to 4. a bond due from B. to the teſtator in ſatisſac- 


tion, the adminiſtrator de 6onis non, & c. ſhall not afterwards ſue B. 


Skin. 143. | | 
Or, aſſign a recognizance before an extent, to A. who pays the 
money due. X. Skin. 143. | 


(B 11.) How they repreſent the Teſtator, or Inteſtate. 


An executor, or adminiſtrator, repreſents the perſon of his teſtator 
or inteſtate, Co. Lit. 209. a. Vide in Chancery, (3G 1.) 
And therefore, if money be payable to B. without naming his ex- 
ecutor, yet his executor, or adminiſtrator, ſhall have an action for it. 
So, if money be payable to A. or his aſſigns, his executor fhall 
take it; for he is aſſignee in law. Fob. g. L 
So, if a man, reciting that he has 1000 J. of B.'s money, cove- 
nants, that ſo long as he has the money in his hands he will pay 100 J. 
annually to B., his executor ſhall have an action for it; for it appears, 
that it was intended for the intereſt of the 1000 J. which the executor 
ſhall have. R. 1 Rol. 913. I. 15. [Style, 140.) | 
If money is awarded to B. and that he ſhall releaſe ; the executor 


of B. ſhall have the money, and make the releaſe, tho' his teſtator 


died before the day of payment. R. 2 Vent. 249. R. I Leo. 316. 
So, if A. be bound by bond to perform an award, and it be award- 


ed, that A. ſhall pay 20 J. at Michaelmas to B., and before Michael 


mat A. dies, his executor ſhall pay it; for it was a duty veſted in B. 
Ray. 416. Cro. El. 10. 


zo, if A. be bound by bond to pay 60 J. to B., if he does not prove, 


before the 10th of November next, that it was paid; an d A. diesbe- 
fore the 1oth of November. R. Ray. 415. 

But if an annuity be given to B. during the life of the teſtator's 
wife, upon condition that he be civil to his wife, and B. dies before 
the wife, his executor ſhall not have it ; for it was perſonal to B. 
Pr. Ch. 173. TY 


(B 12.) If there are ſeveral Executors, or Adminiſtrators, their 
Intereſt is intire. | | 
If there are ſevers} executors, or adminiſtrators, they have a joint 
, 250 ah intexeſt in all the goods of the teſtator, Which 1 
ided. | 
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And therefore, if one diſpoſe of all the goods without the others, | 


it will be good for all. Dy. 23. b. in marg. os 
Tho? it be a chattel real; as a term for years. R. Dy. 23. 6. 


So, a ſurrender of a term by one is good for all. Dy. 23. ö. in mang. 


A releaſe of a debt by one is good for all. Bid. N ; 
[One adminiſtrator cannot releaſe a debt, or convey an intereſt, ſo 
as to bind another, tho? one executor can, Hud/on v. Hudſon, M. 
I 1 Athyns, 460.] We e e ee Fa 
w ca, es by one is good for all. Dy. 23. b. in mag. 


If one confeſs a judyment, the judgment thall be againſt all. Vid. 


[But if one of three executors gave warrant of attorney to confeſs a 
judgment againſt himſelf and co-executors ; judgment entred againſt 
all the executors de bonis teſtatorit, for the debt was held ill, and ſet 
aſide on motion, for executors may plead different pleas. E/vetl v. 
Aua, M. 3 G. Str. 20.] IF | 

So, one cannot demand an account of the profits of the eſtate 
againſt the others. 1 Rel. 117.1. 35. Vide Accompt (D). Dy. 43. 
b. in marg. | 

So, one cannot demand a partition of the goods, againſt the others. 
Dy. 23. ö. in marg. 27 H. 8. 22. 4 ws 

So, if one give a bond to a ſtranger, for his own debt, detinue does 
not lie by the other ſurviving -xecutor againſt the ſtranger for this 
bond; tho' it was only a choſe in action. R. Dy. 23. b. in marg. 


So, if he deliver a bond ot the teſtator to a ſtranger; tho the. debt 


is not loſt thereby. Dy. 23. b. in marg. | 
So, if he pay his own money for a debt of the teſtator, and die; 


the ſurvivor ſhall not have an action againſt his executor for goods of 


the firſt teſtator, whieh do not exceed the value of tfte debt paid with 
his own money. Jbid. | 


So, one cannot give ſo much of the goods to the other. R. 27 H.8. 


22. a. | 
LB. R. may make a rule by conſent that probate ſhall be granted 


to two executors, A. and B., but that A. ſhall not intermeddle, and 
that B. ſhall indemnify him. Rex v. Simpſon, H. 4 Geo. 3. 3 B. A. 


1463.] bh, | 

[If two tenants in common put out money as joint executors, it 
ſhall not ſurvive, but go to their reſpective repreſentatives, Pan. 
ridge v. Pawlet, H. 1737, 1 Atkyns, 467.) . 

[ he power of executors is not determined by the death of one, 
but ſurvives to the other; therefore if a legacy is left to A., payable 
as two executors think fit, (and if A. dies without iſſue to revert,) and 
one executor dies, the ſurvivor may direct the whole to be paid to 4. 
Flanders v. Clarke, P. 1747, 3 Atkyns, 50g. 1 Veſey, g.] 

[It there is judgment againit A. partner, and one of the executors 
| of B. for a partnerſhip debt, A. may give a mortgage of ſeparate 


eſtate of B. the teſtator, as a further ſecurity, and equity will order ſa- 
tisfaCtion out of the mortgage, without ſending them to law, Facomb - 


v. Harwood, P. 1751, 2 Veſey, 265. 


(B 13.) What Actions an Executor, or Atminiſteator, ſhall haye, 


An executor, or adminiſtrator, may have an action upon 2 judg- 


ment, ſtatute, recognizance, obligation, or other ſpecialty made to 
his teſtator, or inteſtate, ; G * 80, 
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So, he may have covenant, upon a covenant made to his teſtator 
for a perſonal thing. Latch, 168. 

Or, upon a covenant that touches the realty, if it be broken in the 
life of the teſtator. Vide Covenant, (B 1.) ee TTTULS 

So, upon any contract made to the teſtator. Mar. Pl. 23. 

Tho' the contract, or promiſe to the teſtator be for the benefit of a 
ſtranger. Al. 1. | a 

Tho' the obligation, Sc. was for performance of an award. R. 
2 Vent. 249. | S | 

Tho' it be upon a ſimple contract. D. cont. 2 Cro. 271. 

So, an executor, or adminiſtrator, ſhall have rep/evin for goods 
taken in the life of the teſtator. OF. Exr. 94. 1 Sid. 82. 

So, he ſhall have a writ of error, attaint, or deceit. Vide Latch, 
167. q . 
An audita querela. ¶ Wentworth, 71.) 

An action for a relief due to the teſtator. R. Ney, 43. [Co. 
Elia. 883.) | | 


But by the common law, an executor, or adminiſtrator, had nut 


an action for a wrong done to the teſtator in his life; as, for a treſ- 
paſs in taking his goods, Sc. Vide Nat. 4 Ed. 3. 7. 

So, he had not an action founded upon a matter in the privity of 
the teſtator; as, account. Co. Lit. 89, 5. 2 Int. 404. 

Yet now, by the fat. 4 Ed. 3. 7. an executor ſhall have an action 
for a treſpaſs to the teſtator in his lifetime, [Emerſon v. Emerſon, 
K. H. 23 & 24 Car. 2. i Vent. 18). 2 Kab. 8:4. 3 Cal. 
160. S. C.] 

So, by the fat. 13 Ed. 1. V. 2. 23. an exccutor ſhall have an ac- 
tion of account upon an account with his teſtatar. 

By the fat. 25 Ed. 3. 5. the exccutor of an executor ſhail have an 
action of debt, account, treſpaſs, ©c. as well as the teſtator. Vide 
pot. (G). | | 

And, by the fat. 31 Ed. 3. 11. adminiſtrators may have the ſame 
actions to demand, or recover, as Xecutors. | 

And therefore now, an executor, or adminiſtrator ſhall have treſ- 
paſs, or trover, for the goods of the t-itator taken in his litetime. 
Off. Ex". 98. Mo. 400. R. Cro. El. 377. Latch, 168. 1 And. 
242. f Leo. 193, 4. | N 

So, ſor a treſpaſs with cattle in his cloſe. Semb. Off. Ex. 98. 

So, an ejectment for ejecting the teſtator. Sav. 118. Latch, 168, 
R. 1 And. 242. Poph. 189. 7 H. 4. 6. 6. 

So, treſpaſs quare blada creſcentia upon the land of the teſtator f- 

avit, R. 1 Vent. 187. 

So, by the equity of this ſtatute an executor, or adminiſtrator, 
ſhall have every action for a wrong done to the perſonal eſtate of his 
teſtator. Semb. Latch, 168. 


So, he ſhall have raviſhment of ward. D. 1 Sid. 82. 1 Rol. 912. | 


J. 40. Poph. 190. | 

Debt upon the fat. 1 Ed. 6. 13. for not ſetting out tithes. 1 Sid. 
88. 407. 4 Mod. 404. 1 Sal. 314. 1 Vent. 30. 

Debt upon a judgment againſt an executor, or adminiſtrator, upon 
a ſuggeſtion of a devaſiavit. R. 1 Sal. 314. Mod. Ca. 126. 

So, he ſhall have a guare impedit, for a diſturbance in, the lifetime 
of the teſtator. OF. Ex". 95. D. 1 Sid. 82. R. Sav. 947 "24 

| | ; ach, 
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Latch, 168 R. 4 Leo. 15. 1 And. 242. Ney, 8). Poph. 189. 


A. 4 ſhall have an action upon the caſe againſt the ſheriff, for an 
eſcape of one taken for dest. Dub, 1 R. 912. J. 45. Cro. Car. 297. 
D. 4 Med. 404. Dub. Latch, 168. R. if the eſcape was after judg- 
ment. Dy. 322. 4. in marg. Ny, 87. Poph. 189. 191. Dub. Fon. 
173. Vide infra. [Ld. Kaym. 973.) . 

Or, for not returning his writ, and paying money levied upon a 
Heri facias. 1 Rol. 913. J. 5. Cro. Car. 297. 


Or, for a falſe return, that he had not levied the debt. R. 4 Mod. 


404. 1 Sal. 12. Comb. 322, 3. [I Ld. Raym. 40. f 
So, for an eſcape, tho' it was in the lifetime of his teſtator. Mod. 


Ca. 126. Vide ſupra. ; 
[Or, for removing goods taken in execution before the inteſtate (the 


landlord) was paid a year's rent. Palgrave v. Windham, M. 6 G. 


n 

So, an executor ſhall ſue for an eſcape of one in execution upon 
a judgment by him as adminiſtrator. R. Godb. 262. Vide 1 Rol. 
276. | | 


| (So, executor of aſſignee of a bail-vond ſhall have action; it is an 


intereſt veſted, Milt v. Stephens, H. 3 G. 2. Fort. 367. ] 

But ſince theſe ſtatutes an executor, or adininiſtrator, cannot have 
an action for a wrong to the perſon of his tcitator : as, for a battery, 
impriſonment, & . Latch, 168, 169. 1 And. 243. Jon. 174. 


Nor, for a prejudice to the freehold of the teſtator; as, treſpaſs 


gua re herbam ſecuit et aſportavit ; for the graſs is parcel of the freehold, 
1 Vent. 187. Jon. 174. | 
| Where a payee of a bill of exchange indorſed to A. and B. as 


executors, they may declare as ſuch in an action againſt the acceptor, 


King v. Thorn, B. R. M. 27 Geo. 3. 1 T. R. 487.) ; 
[An adminiltratix may maintain an action in her own name againſt 
the marſhal for the eſcape of a priſoner, who is in execution on a 


judgment obtained by her as adminiſtratrix. Bonafous v. Walker, 


B. R. M. 28 Geo. 3. 2 T. R. 126.) 

{ Where money is received after the death of the teſtator, the er- 
ecutor may declare either in his own right or as executor, becauſe 
the teſtator never had a ſpecific cauſe of action to recover that ſum 
againſt the party receiving it, and therefore he may declare in his 
own name, neither would he ſhelter himſelf from the coſts, as ex- 
ecutor, were he to fail, where he might have brought the action 
in his own name. Smith v. Barrow, B. R. Z. 28 Ges. 3, 2 T. R. 

476.) ir 


| As to the pleading in an action by an executor or adminiſtrator, 
vide Pleader, (2D 1, c.) | | „ 


(B 14.) What Actions will lie againſt them. 

An action lies againſt an exeautor or adminiſtrator, upon ev 
contract, debt, or covenant made by his teſtator or inteſtate, whic 
appears by any record or ſpecialty, 9 

Tho! it be a ſpecialty of an inferior nature: as, fines, iſſues, &c. 
at aſſiſes, quarter-ſeſſions, by commiſſion of ſewers, or bankrupts, or 
at the leet, c. Off Ex", 169. | | | 


Bo, 
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So, debt lies againſt the executors of a ſheriff, upon a judgment 


in an action againſt the ſheriff for an eſcape. Dy. 322. 

| [But if no action was brought againſt the ſheriff in his lifetime, 
his executor is not chargeable. Semb. Ld. Raym. 973.) 

So, upon any debt, or contract without ſpecialty, where the teſ- 
tator could not have waged his law: as, in debt fer rent upon a 
parol leaſe. Vide for this, Pleader, (2 W 45.) | 


30, debt lies againſt an executor by a gaoler, for the meat and 


drink of the teſtator in priſon ; for there he could not wage his law. 
9 Co. 87.6. 5 

So, upon an obligation or covenant, to inſtruct an apprentice in 
his trade; though it ſounds as à perſonal act. R. 1 Lev. 177. 

So, upon a debt, covenant, contract, Sc. which commences by 
conſent of the parties; tho' it ſound in fort, andYdamage. Dy. 
14. 4. in marg. 

So, for rent upon a covenant in law. R. Sti. 387. 406. 

[So, in the debet et detinet as aſſignee of a term, for rent incurred 
in his own time, and will be chargeable de bonis proprizs. Lydall v. 
Dunlapp, H. 16G.2. Wil. 4.] | 
Action upon the caſe upon an afſumpfit in law. R. 9 Co. 89. ö. 
2 Cro. 294. Pl. Com. 182. 10 Co. 77. a. R. 1 Kol. 14. J. 5. 
| [So, aſſumpſit lies by a legatee for a legacy on a ſpecial promiſe 
of the executor in conſideration of having aſſets ſufficient to diſcharge 
debts and legacies. Cowp. 284. 289.]J | 

[A perſonal promiſe by an executor, where there are no aſſets, is 
oz as a nudum patlum. ' 1 Veſ. 126. Cowp. 293. 5 Term 

8. | 

55 . a ſpecial, or collateral promiſe of the teſtator. R. 1 Rel. 
14. 3. 2 Cro. 404. 3 Bul. 2.6. R. Sti. 158. R. acc. but the judg- 
ment was reverſed, Ow. 56, 7. R. in B. R. and affirmed in error by 
fix juſlices and barons, Tanfield cont. Pal. 329. Fon. 16. 

So, it lies againſt an executor or adminiſtrator, of one who takes 
the fifths due to miniſters by the /?. 12 Car. 2. 17. R. 1 Sid. 88. 
Ray. 57. 

5 I 5b a ſheriff, who has levied money upon a fieri faciat, and 
not paid it. R. 1 Rol. 921. J. 25. Jen. 430. R. Mar. 13. 

Or, of a common carrier for goods loſt by him. 5 Mod. 92. 

Or, of an intruder upon the king, who cuts trees, &c. of value, 
R. Sav. 40. 

Or, for a relief due by his teſtator to the lord of the manor. R. 
Ney, 43, 4. 

So, an attaint lies againſt an executor, tho' the ſtatute ſpeaks only 
of an attaint between the parties, and ſays nothing of the heirs or 
executors. R. 1 And. 24, 5. | | 

Uf judgment be obtained againſt an adminiſtrator durante, &c. 
and afterwards the executor or adminiſtrator comes of age, a /cire 
Facias lies againſt him on ſuch judgment. 1 £4. Raym. 265.] 


(B 15.) What not. 


But an action does not lie againſt an executor or adminiſtrator, 


where the teſtator might have waged his law): as, in debt upon 3 
fimple contract. 9 Co. 87. . R. Cro. El. 660. R. 2 H. 4. 14-5 
(Vide, where one may wage his law, in Pleader, (2 W 45.) 


Nor „ 
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Nor, debt upon a concęſſit ſolvere by cuſtom in an inferior court; 
for he will be ouſted of his law-by.ſuch means. Sti. 199. 228. 

Neither is an executor liable to be ſued in the court of conſcience, 
tho he may ſue there as plaintiff, Douglas, 246. 263. : 

Nor, debt upon a ſubmiſhon by pare}, and an arbitrament in the 


lifetime of the teſtator. R. Cro. Bl. 557, | 


And if there be debt upon a ſimple contract, it will be error; tho 


the defendant plead, or ſuffered judgment by ni dicit. R. 1 Leo. 165. 


K. 1 And. 182, 3. 5 
Nor, for a perſonal wrong by the teſtator or inteſtate: as, treſ- 


paſs does not lie againſt an executor or adminiſtrator, for a treſpaſs 
done by the teſtator or inteſtate, to the lands or goods of another. 

Off. Exr. 182. 
Or, to his perſon by battery, Se. 


Nor, does it lie againſt the executor of a gaoler, c. for an eſcape. 


41 Af. pl. 15. R. Dy. 322. 1 Rol. 921. J. 20. D. 1 Sand. 218. 
2 Inſt. 382. | | 


Nor, debt upon the ff. 2 Ed. 6. 13. for not ſetting out tithes, _ 


againſt an executor. 1 Sid. 88. 181. 407. 


So, waſte does not lie againſt an executor or adminiſtrator, Of. | 


Exr. 183. 
Nor, an action upon a penal ſtatute. Bid. | 
S8o, debt does not lie againſt an executor upon a ſuggeſtion of a 
devaſiavit by his teſtator. R. 2 Lev. 110. Acc. per Holt, Mad. Ca. 
126. Sal. 314. cont. if the teſtator was executor de /on tort. Per 


Turner, Ch. B. 2 Lev. 133. 


So, trover does not lie againſt an executor, upon a zrover and con- 


verſion by his teſtator. Per Jones, Pal. 330. [ Comp. 371.) 


[But another form of action will lie for ſuch cauſe, as an action 


for money had and received. Cowp. 371. The true diſtinction is 
between ſuch actions as lie on account of the zay/e of action, and 


thoſe which ſurvive or die on account of the form. With reſpect to 


the cauſe ; if the injury be ſuch that the offender acquires no gain to 
himſelf at the expence of the ſufferer, as, beating or impriſoning a 
man, there the action does not ſurvive : but where, beſide the crime, 
property is acquired which benefits the teſtator, there an action for 


the value of the property ſhall ſurvive: againſt the executor. With 
reſpect to the form, no action ſurvives where the plea of the de- 
fendant muſt be Not guilty, but where the cauſe ſurvives ſome other 


form muſt be purſued, Cp. 376.] _ - | 

If coſts and damages were given in the Star-chamber againſt one 
for a riot, they — not be levied upon his executor or adminiſtra- 
tor. R. 2 Cro. 219. | | 


(If a man does work in expeQation of a legacy, he cannot ſue the 


executor. Oſborn v. Guy's Hoſpital, M. 13 C. Str. 128.] 

(No attachment will lie againſt an adminiſtrator for not perform- 
ing a rule of court entred into by the inteſtate.» Newton v. Walker, 
C. P. H. 15 Geo. 2. Willer, 315.] | 


As to the pleading in an action againſt an executor or adminiſtra» 
tor, vide Pleader, (2 D 2, Sc. 11, &c,-3 Lia.) 
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(C) The Manner of the Adminiſtration. 
(C 1.) By Payment of Debts. 


TEE office of an executor or adminiſtrator, conſiſts principally 


in the care of the funeral, in the probate of the will, in the 
payment of debts, and the payment of or aſſent to legacies, Of. 
Zxr. 186. NY s | 
Nothing ſhall be allowed to an executor or adminiſtrator, for fy. 
nerals, but the neceſſiry fees and expence. ; 
Yet, if there are aſſets ſufficient, the allowance ſhall be accord. 
ing to the quality and degree. | | 
So, for the probate nothing ſhall be expended, but the fees al. 
lowed by the %. 21 H. 8. 5. Vide Off: Exr. 188. Vide ante, (B8,) 
So, nothing ſhall be allowed, if he compounds a debt, but that 


| which he actually pays. 27 H. 8. 6. a. 


So, if he pay a leſs ſum upon a judgment, obligation forfeited, 
&c. Vide 1 Sand. 336. 3 
All the debts of the teſtator or inteſtate, ought to be paid. 

Tho' they are upon ſimple contract. 

So, if the executor, or adminiſtrator, pay a debt of his teſtator 


or inteſtate, with his own money, it will be an adminiſtration for ſo 


much. Dy 2.a. Mo. 2. R. Kel. 63. 1 And. 24. Bend. 11. 
So, if he retain to ſatisfy a debt to himſelf. Vide 1 Leo. 112, 
[The court will not allow an executor or truſtee any thing for his 


time and trouble, eſpecially if there is a legacy given him, even 


tho! it appears he deſerved more. R2bin/on v. Pett, P. 1734, 3 P.W. 

249-] 

; So, if one obligor make the executrix of the obligee his executrix, 
and leave aſſets, the debt ſhall be preſently ſatisfied by theſe aſſets, 
and no action lies againſt the other obligor. R. Hob. 10. 

So, if the executor, without covin, give a bond for a debt of the 
teſtator, and the teſtator be diſcharged. R. 1 Leo. 11 2. 

If inteſtate dies indebted for rent, and the adminiſtrator becomes 
alſo indebted for rent of the ſame premiſes in his own right, and 
pays a ſum in diſcharge of part of inteſtate's debt, and then another 
ſum without ſaying on what account, it ſhall be preſumed it was 


ſtill in diſcharge of inteſtate's debt, and not of his own. Bowes v. 


Lucas, M. 11 G. 2. Andr. 55. 

[Teſtator dies indebted to plaintiff for coals, his wife (executrix) 
receives more coals on her own account; marries defendant, who 
alſo receives more coals on his own account, and makes ſeveral pay- 
ments on account generally, which were ſufficient to diſcharge the 
debts from teſtator, and from the wife whilſt ſole, and plaintiff ſues 
defendant only. Plaintiff having no directions from defendant, may 
apply the money received to diſcharge the wife's own debt, for 
which the defendant was liable, but not to the diſcharge of the de 
mand againſt her as executrix, the validity of which depends on the 
queſtion of aſſets, and the manner of adminiſtring them, G 
v. Cox, T. 16 G. 2. Str. 1194. ] 


(C 2.) In what order it ſhall be.) The executor, or adminiſtrator, 
"BE oug 


, Þ bo dC iba 


22 
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ought to pay a debt due to the king before any other. . Of Exr. 


190. | 

"So, a debt upon bond to the king, though it be not upon record, 
ſhall be ſatisfied before any other. R. 1 And. 129, 130. , 
So, a debt forfeited by outlawry. 1 And. 130. | 

And, if he be ſued for another debt, he may plead the debt to the 


| king, and no aſſets ultra. Bro. V. M. 474. Off- Ex". 190. 192. Vide 


1 And. 129. | 3 

So, if execution be ſued againſt him upon a ſtatute or recognizance, 
when he is indebted to the king, he may have an audita querela, Off. 
Exr, 190. 192. | ED | 

So, outlawry upon a judgment, where the land is ſeized, ſhall be 

ſatisfied before a judgment prior to the outlawry. R. 1 Sal. 80, 

But this extends not to a debt of the king, that is not of record: 
as, upon a contract for tin, &'c. O Ex”. 191. 5 

Nor, to a fine for admittance to a copyhold of a manor of the king. 


_ Vide Off. Ex. 191, 2. 


Nor, to an amerciament in the court of the king, not to record. 
Ibid. | | 

Nor, to a fee-farm rent, or other rent to the king, not due upon 
record. Dub. Off. Ex”. 193. | a No 

Nor, to a debt forfeited to the king by outlawry upon meſne pro- 
ceſs. 1 Sal. 80. | 

Or, aſſigned to the king. Per Tanffeld, Lane, 65. | 

He who pleads a debt due to the king, muſt ſhew the record in 
certain. Ee . 

After a debt to the king upon record, the executor, or adminiſtra 
tor, ought to pay a debt due by judgment. | 

And this ſhall be paid, before a debt upon a ſtatute or recog- 
nizance of an older date. R. 4 Co. 60, a. Vide Cro. El. 734. 822. 
Tel. 29. 1 Rel. 926. J. 35. 40. K. 5 Co. 28. 5. R. 1 Leo. 328. 

Tho' the judgment be by confeſſion, after a ſuit commenced. R. 
1 Sid. 21. Adm. 1 Sal. 80. | 

Tho! it be in an inferior court of record. R. Yau. 94. h 

Tho' the judgment be obtained for a debt upon ſimple contract. 
5 Co. 82. 6. Cro. El. 40g. Vau. 94. | 

And obtained againſt the executor, or adminiſtrator himſelf. 5 Co. 
82. 5. Adm. cont. 8 Co. 133.a. Dub. 1 Sid. 230. Acc. Vau. ga. 
R. acc. 1 Sid. 333. F. g. 77. 

Or, againſt one executor only, when there are ſeveral. Cro. E/. 
(471.) K. 1 Sid. 404. 1 Lev. 261. 

Or, againſt an executor, by the name of adminiſtrator; or # contra. 
Cont. Cro. El. 41. R. Cre. El. 646. Co. Ent. 149. c. R. 1 Sid. 
404+ I Lev. 261. 

Tho? a debt upon ſpecialty be ſued before the debt upon judgment 
demanded. Dy. 80. a. | 

Tho' the judgment be confeſſed, after a bill in equity by a bond 
creditor. R. 2 Verr. 299, 300. | 
Tho the judgment be entred, after the death of the teſtator, 
w_ a verdict in his lifetime. R. per three J. Twiſd. cont. I Lev. 
278. | 5 

(Judgment againſt an inteſtate, entred in his lifetime, muſt be 


preferred. Robinſon v. Tonge, M. 1 P. . 398. — 
1 * 39 [The 
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The ſtatute of frauds, which enacts that judgments ſhall bind 
lands but from the ſigning, concerns only purchaſers and not cre. 
ditors, therefore judgments or warrants of attorney entred after in- 
teſtate s death, are good judgments from the firſt day of term when 
inteſtate was alive. Rob:n/on v. Tonge, MH. 1735, 3 P. V. 398.) 

But all judgments are equal, and a latter may be paid before a 
former. Of. Ex. 197. | | 

Tho? debt be brought upon the judgment; for that is not a waiver 
of the judgment. R. 1 Sal. 80. 

So, a judgment upon a ſcire facias upon a recognizance, Qc. quod 
executionem habeat, ſhall be equal to a judgment quod recuperet. Off. 


Exr. 199. Semb. Tel. 133. 


But a judgment with a defeaſance executory, which is not yet 
broken, ſhall not be paid before other debts. OF. Exr. 197. 

So, if he has no notice of aJudgment, a ſtatute, or recognizance, 
may be paid before it. 3 Mad. 115. | | | 

So, if he confeſs a judgment upon a ſimple contract, and after. 
wards judgment is given againſt him upon a bond, he cannot pay the 
ſecond judgment without the firſt ; for he might have pleaded the 
firſt if he had not had aſſets for both. R. 3 Lev. 114. 

When all the judgments are equal to a /cire facias upon a judg- 
ment quare executio non, & c. the defendant cannot plead another 


judgment of an older or later date, and no aſſets ultra. Semb. Te. 


133. 8 
. in debt upon a judgment. Dub. Tel. 133. 

[Creditors by judgment at law, by decree in equity ſhall be paid 
equally by an executor without preference. Peploe v. Sqwinburne, in 
Sc. M. 1719, Bunb. 48.] | 

[A debt on a judgment againſt a teſtator or inteſtate, not docketted 


according to the directions of the fat. 4 & 5 V. & M. c. 20. is put 


by that act on a level with ſimple contract debts. Hickey v. Haytor, 
B. R. T. 35 G. 3. 6 T. R. 384. And payment of bond and ſpe- 
cialty debts will ſupport a plea of plene adminiſtravit to an action upon 
ſuch a judgment. id.] X 

An outſtanding judgment againſt a teſtator or inteſtate, not dock- 
etted according to the directions of the ſtatute, cannot be pleaded by 


an executor or adminiſtrator to an action on ſimple contract. Steer 


v. Rorke, C. P. T. 38 G. 3. 1 B & Pull. 307.] 

After judgment, debts due by ſtatute or recognizance ſhall be paid 
before others. R. 2 Cro. 9. 35. R. Cro. Car. 363, 

So, a decree in equity is equal to a judgment. X. per three Bor. 
Powel cont. 3 Lev. 355. Per Cowper, Sal. 50%. R. 2 Ver. 89. 
Next to a judgment: and tho' an executor or adminiſtrator cannot 
plead it, he ſhall be aided in equity. 1 Ver. 143. 

A ſtatute or recognizance ſhall be intended for debt, if the con- 
trary does not appear on the other ſide. R. 2 Cro. 9. 35. Dub. 
2 Cro. 102. | ; 

And ſhall be paid before a debt upon ſpecialty ; tho' the ſtatute 1s 
not yet due. R. Cro. Car. 363. | 

But debts by ſtatute, or recognizance, are in equal degree, and the 
executor or adminiſtrator may ſatisfy which he will firſt. Of: Ex. 
201. 


And may pay a later before another of an older date. Bid. 85 
| | 
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So, if a ſtatute, or recognizance, be for performance of covenants 
not broken, he ought to pay debts by ſpecialty before them. R. 5 Co. 
28.5. 1 Kol. 925. J. 27. Mo. 752. 1 

After judgments, ſtatutes, and recognizances, the executor, or ad- 
miniſtrator, ought to pay debts upon ſpecialty. : | | 

And he ought to pay a debt upon ſpecialty before a debt upon ſim- 
ple contract, tho? the bond is not yet due. R. 3 Lev. 57. 

And he ought to pay debts upon ſpecialty before a debt upon ſimple 
contract, tho' he be not ſued for them. X. 2 Cro. 535. 

Tho? he be firſt ſued for the debt upon ſimple contract. Semb. 
cont. 1 Mod: 175. Cont. per three F. Lev. acc. 3 Lev. 115, Cont. 
3 Med, 115. (a) | . 

[If two ſiſters entitled to ſeveral ſums of money, and to an ac- 
count of their father's perſonal eſtate, agree to let thoſe ſums remain 

with their brother on his giving them a bond for 1000/., they 
ſhall be creditors.for a valuable conſideration, tho' the money did not 
amount to ſo much. Blount v. Doughty, P. 1747, 3 Atkyns, 481.] 

(If A. and B. are partners, and A. gives bond to truſtee to pay 
his wife 1000/. at his death, and dies; and B. adminiſters; this bond 
has preference as to A.'s ſeparate eſtate, but as to partnerſhip-eſtate, 
ſhall come after all partnerſhip-creditors. Croft v. Pyke, P. 1733, 
3 P. V. 180.) | 

And after debts by ſpecialty, debts by ſimple contract. | 

And he may pay debts by ſimple contract, before a covenant not 
broken, Al. 38. 2 Ver. 101. | 

But an executor or adminiſtrator may retain to ſatisfy his own debt 
before he pays another debt of equal degree. ; 

[And wherever he may be ſued or might have paid, he may retain, 
3 Burr. 1384.] 2 | 

And an action of covenant is as much a lien on the aſſets as an ac- 
tion of debt. Jbid.] 7 a 

{And a retainer of a debt may be given in evidence on iſſue joined 
on plene admini/travit, or it may be pleaded. , Id. ibid. Black. Rep, 

65.] 1 

As if A. in his lifetime has covenanted with B. and C. to leave 
by his will (or that his executors, ©: ſhall yay) 700 J. to them, in 
truſt, to pay the intereſt to his wife for life, then to be divided amon 
their children, and for default, as he ſhall appoint ; and binds himſelf, 
his heirs, &c. in a penalty for performance, and dies without iflue 
and inteſtate z B. adminiſters, he may retain aſſets againſt a bond- 
creditor. Plumer v. Marchant, P. 3 G. 3. 3 B. M. 1380.] 

Ve e if the debt to the other be of an higher nature. . 

*. 204. 

And an executor de ſon tort cannot retain for his own debt. Vide 
Adminiftrator, (C 3.) | | | x 

So, an adminiſtrator durante minore ætate may retain for his own 


debt. Vide poſt. (F,). 


(a) Note; It ſeems that payment of a debt on imple contract will ſupport the plea of 
Leue edminiſiravit to an action on a ſpecialty, if the exceutor had no notice of the ſpecialty 
before payment of the debt on ſimple contract. Vide the authorities cited in the loft clauſes 
Buta plea of a judgment recovered on a fimple contract pleaded to debt on bond, muſt 
aver that ſuch recovery was had, before notice of the debi ou bond. 1 Term Rep. 690. 


. Ta | Anl 
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And he may retain, if the bond be to another, for money to be 
paid to him. Semb. Ray. 484. | 

So, he _ pay amends or ſatisfaction for a covenant broken, before 
a bond;'for they are in equal degree, and he may pay which he pleaſes 
firſt, OF. Ex". 209. 5 

Or, rent due upon a leaſe for years. R. H. 11 V. 3. B. R. inter 
Gage and Acton, 1 Sal. 326. Carth. 512. (Com. 67.) Vide Of. 
Ext. 209. 

Tho' it be a leaſe by parol. R. 3 Lev. 267. 4 Med. 44. 2 Vent. 
184. R. 1 Per. 490. | 

And tho' the leaſe be determined. R. 3 Lev. 267. 4 Med. 44. 
2 Vent. 184. | | | 

So, where debts are in equal degree, he may pay the whole to one, 
tho? he leaves nothing for the other. V. Exr. 205. 

Tho? the debt of the other was firſt demanded. Dub. OF. Ext. 
206. | | 

Tho' the debt paid was not due at the death of the teſtator, but 
became due afterwards. 3 Lev. 57. 

80, if a ſuit be commenced by one, he may pay the other, till he 
has notice of the ſuit. R. 2 Leo. Go. Dal. 39. 2 H. 4. 21. b. K. 
1 Leo. 312. | 

So, if the ſuit be in equity, he may pay debts of an equal or 
higher nature, before a decree, Sal. 507. 

So, if a ſuit be commenced by one, of which he has notice, he 
may afterwards confeſs a judgment to another, and pay him firſt. 
R. 1 Sid. 21. [Dougl. 452.) Vide ſupra. | 

Tho! the other ſuit was for a debt upon ſimple contract. Yau. 94, 
R. 1 Sid. 333. Vide ſupra. 

Tho! he delayed the firſt ſuit by imparlance, dilatory plea, &c. till 
the other had judgment. Vide Of. Exr. 206. 

And the return of ſummons, or diſtreſs of the ſheriff, is not notice, 
if he be not perſonally ſummoned. Dal. 39. 

Nor, an arreſt upon a /atitat, ſubpœna out of the Exchequer, &c. it 
it do not expreſs the cauſe of action. | 

Yet after notice of a ſuit, he cannot pay another debt of the ſame, 
or an inferior degree, before judgment for it. 

And, therefore, if he be ſued upon a bond, he cannot pay another 
bond not ſued before it. 2 Cro. g. for upon plene admini/travit he 
cannot give in evidence payment after the action commenced. 

Dy. 32. a. 3 | 
Or. if he has paid ſince the action before notice, he ought to plead, 
that he had not notice till ſuch a day, and plene adminiſtravit before. 


Semb, Dy. 32. a. in marg. 


* 


(C 3.) By Payment of Legacies, 


After debts, an executor, or adminiſtrator cum teflamento anne xe, 
ought to pay the legacies given by the teſtator. 

Where there was a deviſe to A. ſor liſe of the rents and profits of 
a real eſtate, and the intereſt and dividends of perſonal property, the 
executors and truſtees are bound to pay to A. the annual produce of 
the perſonal as well as real property, without requiring a receipt ſlamped 


as for a legacy; and an action for money had and received will lie 
| aga 
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againſt them for the recovery of it. Green v. Croft, C. P. Eaſt. 
32 G. 3. 2 H. Bl. 30. ; | 


And an executor, or adminiſtrator, was compellable to account, 
before the ordinary by the common law, tho' he was not bound to 
ſwear to or prove his account, when cited ex cio, or by a creditor. 
1 Sal. 315, 316. | 

So, at the ſuit of a legatee he was compellable to prove his ac- 
count, if there were no aſſets upon the account delivered, and he 


would not pay the legacy. 1 Sal. 316. E 20 
So, now, at the ſuit of a perſon entitled to diſtribution; for he is in 


nature of a legatee. Bid. 


So, where an adminiſtrator gives a bond according to the ff. 22 & 
23 Car. 2. to make account at ſuch a day, and well adminiſter, he 
mult give in his account at the day, without citation, if a court be 
then held. R. 1 Sal. 316. | | 

And ſuch account may be examined at the inſtance of any, who 
has an intereſt in it. Bid. | 5 ” 

Yet, otherwiſe it ſhall not be examined. 1 Sal. 316. | 

Nor, ſhall the creditor have an aſſignment of the bond to ſue for 
non-payment of a debt to him, or for a devaſavit, &c. Ibid. 

_ an executor ought not to pay a legacy to him, who cannot 
—_— 

[Payment of legacy into the hands of an infant, is good, Bilſon 
v. Saunders, M. 1727, Bunb. 40. | 

Who may deviſe, and who not, or who may take a legacy, and 
who not, vide in Deviſe (G=H 1, c. -I -K). | 

What legacy ſhall be good, or not, vide in Chancery, (3 Y 3, &c.) 

How a deviſe of a legacy ſhall be conſtrued, vide in Deviſe, 
(N 1, &c.) Vide in Chancery, (3 A 3, &c.—3 T7, &c.) 

If there are not aſſ<ts for all the legacies, the legatees muſt abate 
in proportion, Vide in Chancery, (3 Y 18, 19.) | 

And the executor may take ſecurity to refund, if debts afterwards 
appear. Al. 38, 39. Vide in Chancery, (3 G3.) | 

And therefore, if he pay legacies without ſecurity to refund, and 
a debt afterwards appears, it will be a devaſtavit. Vide poſt. (I). | 

Tho! it be for a covenant broken after the legacy paid. Dub. Al. 40. 
Sti. 37. 55. 73. 

[As to legacies, vide Chancery, (3 G 7. )] 


(C 4.) By performing according to his Power, or Truſt. 


If the teſtator gives his executor a power, or authority for any par- 
ticular purpoſe, he ought to purſue his power, or authority, ſtrictly, 
according to the intent of the teſtator, | = 

Vide Chancery, (3 G 7.) 


, (C 5.) By Aſſent to a Legacy. 

(C 5.) When neceſſary.) If a man deviſe lands, which he has in 
tee, to another in fee, in tail, or for life, the deviſee may enter with- 
out the aſſent of the heir or executor, Co. Lit. 111. a. 

And the freehold will be in him before his entry. id. 

So, if he deviſe to another for years, the deviſee may enter without 
aſſent. Id. | 

And if the heir enter before the deviſce, he may have an ex gravi 
querela, Ibid. L 3 | But, 


% 


4 
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But, if a man deviſe to another goods or chattels real or  perfonsl, 
the deviſee cannot take them, without the afſent of the executor, Cz. 
Lit. 111. a. 1 Rol. 618. J. 36. 40. 

Tho' the goods are at the _ of the teſtator in the hands of the 
legatee himſelf. | OF. Ex”. 318 | 

Tho” the teſtator appoint, that he may take them without aſſent, 
Bid. 

Thoꝰ the deviſe be of goods in ſpecie. Al. 

So) if the deviſe be to the executor himſelf, he ſhall take them az 
executor, till his election to have them as legatee. Pl. Com. 520, 
R. 10 Co. 47.b. X. 1 Rol. 619. I. 25. Ad. 50. Per two J. 
1 Leo. 216. R. 1 Lev. 25. Dy. 277. 6. 

Tho' all the debts are paid, without the term, or chattel deviſed to 
the executor. Per And. 1 Leo. 216. 


(c 6¹) What ſhall be an aſſent.] The aſſent of an executor ſhall be 

or implied. 10 Co. 5 2. 6. Off. Ex,. 322. 

d therefore, if the executor requeſt the legatee to diſpoſe of 

e legacy, that amounts to an aſſent. 10 Co. 5 2. 6. | 

Or, ſend another to the legatee to purchaſe it of him. Of. Ex. 
22. 

; Or, offer money to the legatee for the purchaſe. Bid. 

So, if the executor take a grant, leaſe, Qc. from the legatee of the 
thing, or term deviſed. R. 10 Co. 5 2. 6. Off. Ex'. 322, 3. 

Or, a grant, Sc. in truſt for the legatee. R. 2 Vent. 358. 

So, if the legatee himſelf be executor, and ſays he will take accord- 
ing to the will, that amounts to an aſſent to have it as legatee, 1 Lev, 
25, | 
Or, reciting that he has a term by deviſe, grants it over. K. 
1 Rol. 620. I. 5. 

So, if he take the profits to his own uſe. 1 Rol. 619. I. 52. 

Or, repair the tenements deviſed at his own charge. Semb. 1 Lei, 
216. 

Or, perform a condition, or truſt, c. annexed to the deviſe, 

Or, exclude a co-executor. Dy. 277. 5. 

So, if a term be deviſed to the executor for life, and afterwards to 
another; if he ſays, that the other will have it after him, it will be 
an aſſent to have it as executor. R. 1 Lev. 25. 

[Hf term for years is deviſed to the executor for life, he takes as 
executor, and not as legatee. ] 

[Unleſs there be a ſpecial aſſent thereto, as to a legacy; as by pay- 
ing a ſum charged thereon. Young v. Holmes, M. 4 G. Str. 70. 

an aſſent to an eſtate in remainder, is an aſſent to a preſent 
eſtate 

And an aſſent to the firſt eſtate, is an aſſent to the deviſe over. R. 
10 Co. 47. 6. 1 Rol. 620. J. 20. 35. 

So, an aſſent to a deviſe of a chattel leaſe, is an aſſent to the de · 
viſe of a rent out of it. 1 Rol. 620. J. 30. 

Or, to a condition, or contingency annexed. 1 Rol. 620. J. 25. 

So, an aſſent to take part as reſiduary legatee, is an aflent to tale 
the whole reſidue, as legatee. R. 2 Rel. 158, | 


(C 7.) What not.] But if the executor, being a legatee, 2 
in 
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into the term, but do not prove the will, * does not amount to an 
aſſent to have it as legatee. Vide Off. Ex. 

Or, if he ſay, that the teſtator left all to —4 1 Rel. 620. J. 10. 
If an executor, being a legatee, leaſe, Cc. by the name of ex- 
ecutor, that amounts to a claim as executor. R. 1 Leo. 216. 


( 8.) By ubm it ſhall be.) If there are ſeveral executors, an 
aſſent by one is ſufficient. Of Exr. 321. 

If the deviſe be to one executor, he may take by his own aſſent, 

without the others. 1 Rol. 618. J. 47. 

So, if there be a deviſe to all the executors generally, one of them 

may aflent for his part. 1 Rel. 618. /. 50. 

If a wife be executrix, the aſſent of the huſband 1s ſulficient. OF. 
Ex. 

And th the huſband may ele for his wife, to take as legatee. I Leo. 
216. ä 
So, an executor may aſſent to a legacy, before probate. Vide ante, 

B 
8 0 a ſeme covert cannot aſſent to a legacy. R. 1 Sid. 188. Off 
Ex,. 321. Vide 1 Kol. 618. J. 45. 
Nor, an executor within the age of ſeventeen years. of. Exr. 321. 
If an executor refuſe his aſſent without cauſe, he = be com- 
pelled to it by a court of equity. Vide Chancery, (3 G 4.) 
And if he once aſſent, he cannot afterwards diſſent. Of, Exr. 323. 
If he aſſent upon a condition ſubſequent, the condition is . 
Vide of. Ex. 340. | 


(D) Adminiſtration by a Feme Covert. 


1 =./ a feme covert be named executrix, ſhe may adminiſter, without 
the aſſent of her huſband. Of. Ex”. 2 
And if ſhe prove the will, a refuſal by the Huſband is of no avail. 
Vide Off. Ex-. 293, 4. 

So, if ſhe refuſe, an acceptance by the huſband is of no avail. 
Vide Off. Ex”. 292. 295. | 

So, if a feme covert be next of kin to an inteſtate, adminiſtration 
ſhall be granted to her. Vide Adminiſtrator, (B 6.) 
But if a feme covert be executrix, or adminiſtratrix, adminiſtration - 
by the huſband binds her. OF. Exr. 297. 
* if he adminiſter without her aſſent. OF. Ex. 295. Per Holt, 
1 Sal, 306, 


And a gift or releaſe by the huſband alone is good. 1 Sal. 117. 

OF. Exr, 297. 

So, if the huſband alone recover a debt due to the wife as executrix 

upon a promiſe to him, it will be a devaſtavit for ſo much. K. 1 Sal. 

117, 

90, if the huſband gas the goods, it will be a devaſtavit by 

_ 105 R. Cro. Car. 5 19. Dy. 210. a. in marg. Vide Baron and 
me (N). 

So, the wife, without her huſband, cannot diſpoſe of the teſtator's 

goods. Vide OF. Exr. 297. 1 Sal. 306. 

So, if the wife alone releaſe a debt without payment, it is not good. 

Fide Of. Exr. 297. Cont. 1 And. 117. | 

| Z 4 Yet 
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Yet the goods of the teſtator are not veſted in the huſband. Of. 
Ex. 298. | | 

And the huſband cannot ſue, or be ſued in right of the teſtator, 
without his wife. Vide Off. Ext. 298. | 


(E) Adminiſtration by an Infant Executor after 
Seventeen. 


1 the age of ſeventeen, and before twenty-one, an infant ex. 
ecutor may adminiſter. Vide Off. Exr. zog. 

And may diſcharge a debt upon payment. 5 Co. 27. b. Off Ex. 
310. Vide 1 And. 117. 

And ſell a chattel real, Oc. for payment of debts, 1 Kol. 730. 

J. 25. | 

80, if a ſale by an infant executor be for money for the debts of the 
teſtator, and for payment of what he himſelf owes for neceſſaries, it 
will be good. R. 1 Rol. 730. J. 25. | 

Tho' the ſale be at an under-value. R. 3 Lev. 143. 

But a releaſe by an infant executor, for more than he received, is 
void for ſo much. K. 5 Co. 27. Mo. 146. Ruſſell, R. Cro. El 671, 
1 And. 117. | t 

So, if he releaſe a bond upon payment of the principal; for per- 
haps there was a reaſon in equity for the payment of the penalty. Per 
three J. Cro. cont. 1 Rol. 730. 1.35. Cro. Car. 490. Jon. 400, 


90, any act by him, that will be a devaſiavit, is void. Semb. 


1 And. 117. Cro. Car. 490. 


(F) Adminiſtration by an Adminiſtrator durante minore 
tate. - | 


IF an executor be an infant, adminiſtration ſhall be granted to an- 

other during his minority. Skin, 155. Off. Ex", 307. 

So, if an infant be entitled to the adminiſtration, adminiſtration 
ſhall be granted to another during his minority. Skin, 155. Vide 
Adminiſtrator, (B 6.) | | 

But the adminiſtration ceaſes, when the infant executor attains the 
age of ſeventeen years. R. 5 Co. 29. a. 5. Vide Pleader, (2D 11.) 


And if a woman infant be executrix when ſhe takes a huſband of 


ſuch age. 5 Co. 29. . Off. Ex, 307. | 
[Adminiſtration granted during the minority of four children docs 
not determine on the marriage of one of them to a huſband of ful age. 
me — © and Raymond C. ]. Jones v. Ear. Strafford, A. 1730, 
3 F. V. 3. 8 : 
[Adminiſtration granted during the minority of infant executrix 


under ſeventeen, does not determine on her marrying an huſband of 


age. Per King C. and Raymond C. J. denying Prince's Caſe, 5 Ci 
2 be law, as not mentioned by other reporters of the ſame calc, 
vids s 
Nor, on the death of one of the infants. Per King C. and Rays 
mond C. J. contrary to Brudenel's Caſe, 5 Co. ibid.] | 
And if there are are ſeveral executors, when any one attains ſuch 
age, 1 Sid. 185. K. 1 Leo, 74. | | 9 
TE: . ry 


Ly 
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Or, if any one dies. Dub. 5 Co. 9. a. Vide 1 Sid. 185. 


Yet where adminiſtration is granted during the minority of one en- 
titled to adminiſtration, it does not ceaſe till his age of 21 years. 
Vide Adminiſtrator, (B 6.) E = 

An adminiſtrator during the minority of one entitled to adminiſtra- 


miniſtrator. | 
So, if a man appoint an infant his executor, and that another ſhall 
have the adminiſtration during his nonage; he is his executor for the 
time, and ſo long has the authority of an abſolute adminiſtrator or 
executor. Semb. Off. Exr. 308. | | 

Tho' he be made by the will adminiſtrator only for the benefit of the 
infant executor. Bid. . 
So, if the adminiſtration be granted by the ordinary during the mi- 
nority of an infant executor generally, the adminiſtrator may pay the 
debts of the teſtator. Vide Heb. 250. Vide OF. Ex". 308. 

And if he give his bond for a debt of the teſtator, he may retain of 


his goods to the value. R. Hab. 250. 


peritura. 5 Co. 29. 6. Vide 1 Rel. 910. I. 45. 
Or, for payment of debts. Bid. © 
So, he may retain for his own debt. Semb. Ray. 483. 
So, he may receive debts due to the teſtator. 
And diſcharge, and acquit them. Semb. 3 Leo. 103. | 
So, he may maintain rover for the goods of the teſtator; for the 
property is in him. K. 1 Rel. 910. J. 47. | | CAS 

Or, other actions for debts due to the teſtator, Wc. 6 Co. 67.6. 
So, he may aſſign a term for years. 1b:d. | 
Or, demiſe it fora leſs term. Hid. . 


executor. 3 Leo. 103. Ts | 

So, if he has adminiſtration granted to him ſpecially in commodum 

executor., he cannot make leaſes of chattels real of the teſtator. R. 

5 Co. 29. 6. 6 Co. 67. 6. | 

If the adminiſtrator durante minore tate continue in poſſeſſion of 

the goods aſter the executor attains the age of ſeventeen years, he 

may be ſued by a ſtranger. 1 Sid. 57. 1 N 
And if he has waſted the goods before the full age of the infant 

executor, he may afterwards be charged upon the ſpecial matter. 

Latch, 160. | 

So, the executor at full age ſhall have einne againſt him, or a ſuit 

in the eccleſiaſtical court for the goods. R. 1 And. 34. 

But if an adminiſtrator durante minore ætate adminiſter in part, and 

deliver to the executor at his full age all the reſidue, he cannot be 

charged by a ſtranger. R. 1 Med. 174, 5. 

Or, if he deliver to the executor only part, who releaſes to him the 
whole. Per two J. 1 Mod. 174, 5. Semb. Cro. El. 43. 


(G) Adminiſtration by an Executor of an Executor. 


FF the executor prove the will of his teſtator, and die, his executor 
ſhall! adminiſter to the firſt teſtator. Yide Adminiſtrator, (B 6.) 
[And the executor of an executor who intermeddles with goods, 

. ut 


tion, has, for the time, all the power and authority of an abſolute ad- 


So, he may ſell or diſpoſe of the goods of the teſtator, if they are 


But, he is only in nature of a bailiff, and ought to account to the 
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but dies before probate election made to retain, may retain to ſatisfy 

his debt. Semb. Croft v. Pyke, P. 1733, 3 P. V. 180.] 

But if the executor die inteſtate, his adminiſtrator ſhall not be exe. 
cutor to the firſt teſtator. 1b:d. 

Nor, the executor of another co-executor, who was dead before, 
Off. Exr. 143. 1 Sal. 311. | 

Nor, the executor of the executor, who proved the will, tho” the 
other executor, who ſurvived, refuſed. Semb. cont. Dy. 160. 5. Acc. 
Hard. 111, K. 1 Sal. 311. | 

The executor of an executor has the ſame intereſt in the goods of 
the firſt teſtator, as the firſt executor. Of. Ex. 370. 

And ſhall plead plene adminiſtravit, &c. in the ſame manner, Dy, 
174. b. Videin Pleader, (2 Dq.) 

And ought to adminiſter his goods in the ſame manner. 

By the /. 25 Ed. 3. 5. executors of executors ſhall have actions of 
debts and goods of the firſt teſtator, in the ſame manner as the teſ- 
tator himſelf : and ſhall anſwer to others as the firſt executor ſhould 
do. | | 
By the ſame ſtatute, he ſhall have execution of ſtatutes-merchant 
and recognizances to the firſt teſtator. Xs 

If a teſtator has a ſtatute-ſtaple certifiedin to Chancery and an extent 
upon it, and before the return of the extent dies, his executor or ad- 
miniltrator may ſue out a /iterate upon it without a new certificate, 
or extent. Cro. Car. 452. | | 

And ſuch executor to the executor of B. may be named directly, 
executor to B. R. 1 Leo. 275. 

But before the /f. 17 Car. 2. 8. if an executor had judgment for a 
debt of his teſtator, and died inteſtate, the adminiſtrator de bonis non 
ſhould not have had a ſcire facias upon this judgment for want of pri- 
vity, but ought to have had debt de novo for the ſame demand as ad- 
miniſtrator to the firſt teſtator. Mo. 4. R. 2 Cro. 4. Mo. 680. Tei. 


So, if an adminiſtrator had judgment, his executor or adminiftrator 
ſhould not have had a /cire facias upon it. R. 5 Co. 9. 5. Per thre 
J. 2 Cro. 4. Tel. 33. Mo. 680. R. Tel. 83. R. Cro. Car. 
208. 227. 451. | 

Otherwiſe, if the executor or adminiſtrator had judgment, and had 
ſued execution upon it by %git, though the debt was not levied : 
for thereby the intereſt was veſted in him. R. 1 Sid. 29. Mod. Ca. 
309. | 

Or, if the executor or adminiſtrator had judgment for goods of the 
teſtator taken out of his own poſſeſſion, his executor or adminiſtrator, 

| hall have a ſcire facias upon it, and account for them to the admini- 
ſtrator de bonis non. Tel. 33. 


And now by the ff. Car. 2. 8. made perpetual by the f. 1 Zac. 2 


17. an adminiſtrator de bonis non, &c, may ſue a ſcire facias, and take 


execution on ſuch judgment after verdict. | 
And if execution after judgment upon a verdict be ſued, and the 
money levied, the adminiſtrator de bonis non, &c. may have it. Mad. 
Ca. 295, 6. 
Or, br the equity of this ſtatute, if the ſheriff had returned, Re- 
_ pro defeftu empi. he may ſue a YVend, exponas, or Diſtr. nuper Vie. 
bid. +, 
Z $0, 
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80, upon a judgment by default, if the adminiſtrator ſue execu- 
gon. and die, when the goods are in the hands of the ſheriff, the ad- 
miniſtrator de bonis non, & c. ſhall have the money brought into court. 
R. Mod. Ca. 300. | 7 | 
The adminiſtratrix of an executor cannot ſue for the double value 

of lands held over after notice to quit under a demiſe from the teſ- 
tator, contrary to the ſtatute, without having taken out adminiſtra- 
tion de bents non, even though the tenant has attorned to her. Tiy- 
| grey v. Brown, C. 2 38 Geo. 3. 1 Bo. Pull. 310. 

do, the executor of an executor ſhall have eſcape againſt the ſheriff, 
for the eſcape of one in execution, at the ſuit of the firſt teſtator. 
Godb. 202. 3 | 

So, now by the ſat. 8& g I. 3 10. if the plaintiff die after inter- 
locutory, and before the final judgment, the action ſhall not abate, 
if ſuch action might originally be ſued by his executor, or admini- 
ſtrator; but the executor, or adminiſtrator, may have a ſcire facias 
againſt the defendant, or, if he die, againſt his executor, or admi- 

niſtrator; and if the defendant, his executor, or adminiſtrator, ap- 
pear, and ſhew no cauſe to arreſt the final judgment, or, on a ſcire 
feci, or two nihils, make default, a writ of inquiry ſhall go, and be- 
ing executed and returned, judgment final ſhall be given againſt the 
defendant, or againſt his executor, or adminiſtrator. _ 
So, if the defendant die after interlocutory, before final judgment, 

the plaintiff, or if he die, his executor, or adminiſtrator, may have a 
ſeire facias againſt the executor or adminiſtrator of defendant, &&c. 

But if the defendant die before final judgment, and a ſcire facias 
is ſued againſt his executor, or admini'trator, the judgment in the 
ſeire facigs muſt be againſt the executor, or adminiſtrator, and not 
againſt the inteſtate, tho' the action was commenced againſt him, 
Semb, 1 Sal. 42. a I 


(H) Diſtribution of Inteſtate's Eſtates, 


WIEN the executor had fully adminiſtered, and paid all the le- 
| gacies and debts of his teſtator, the ſurplus (if there was any) 
belonged to himſelf, {Yide Chancery, (3 G J.) 
Tho' he was not named reſiduary legatee. | 
So, an adminiſtrator, ſince the fat. 21 H. 8. 5. was not compel- 
lable to account for the ſurpluſage after debts and legacies paid, but 
only had it to himſelf ; for the ſtatute intended him a benefit. Mo. 
864. Heb. 83. R. Ney, 24. Hob. 191. Vide Carth. 125, 6, 7. 
K. I Lev, 233. | ä ' 
And, if the ordinary had required a bond of him to make account, 
or diſtribution of the ſurpluſage, a prohibition would go. Cro. Car. 
62. R. Cro. Car. 201. Jen. 228. Pal. 527. 
Or, if he had proceeded to inforce a diſtribution, tho' the admi- 
niſtrator had agreed to make one. R. Al. 56. | | 
(50, now ſince the fat. 22 & 23 Car. 20 c. 10. if the ordinary 
compel an executor to make diſtribution, a prohibition ſhall go, for 
the power of the eccleſiaſtical court to compel diſtribution extends 
only to adminiſtrators of inteſtate eſtates. 1 Ld. Raym. 86. 363. 
5 Med. 247. Vide Chancery, (3 G 7.) and 1 Brown's Rep. Ch. 328.] 
But now by the Hat. 22 & 23 Car. 2, 1c. made perpetual by the 


at. 


= 


348 ADMINISTRATION. 


at. 1 72 2. 17. The adminiſtrator ſhall diſtribute what remains 
clear of the inteſtate's goods, after his debts, funerals, and juſt ex- 
pences, allowed, to his wife, children, or next of kin, viz. one third 
to the wife, and the reſt to his children, or (if any of them be dead) 
their legal repreſentatives : any child, advanged in the parent's life 
to the value of the dividend, ſhall have no ſhare with the other chil. 
dren, unleſs the heir: if advanced, but not to the value, he ſhall 
have ſo much as will make his ſhare <qual with the other children: 
and the heir at law ſhall have an equal ſhare with the reſt, - tho? ad- 
vanced in his father's life, without regard to his land by defcent, or 
otherwiſe, | 8 | 

By the ſame ſtatute, if there be no children, nor repreſentatives of 
them, a moiety ſhall be to the wife, the other moiety equally to his 
next of kin, in equal degree, and their repreſentatives ; provided, no 


repreſentation be among collaterals after brothers” and ſiſters' children, 


If no wife, all ſhall be diſtributed to the children: if no wife, or 
children, all to the next of kin equally. | 

If A. died before the fat, but adminiſtration was granted after 
wards, diſtribution ſhall be made. 2 Ver. 642. | 

A brother, or filter, of the half blood, ſhall have an equal ſhare, 
With thoſe of the whole blood; for he is in equal degree. R. 1 Mod. 
209. 2 Jon. 93. 2 Lev. 173. R. 2 Ven. 317. Sho. 1. R (. 
Parl. 108. 2 Med. 205. 1 Ver. 403, 4. 437. R. Carth. 51. R. 
2 Ver. 124. | 


[A poſthumous brother of the half blood ſhall take under the ſta- 


tute a ſhare of his inteſtate brother's perſonal eſtate. Burnet v. Man, 
A. 1748, 1 Veſey, 156.] $4. 
Diſtribution ſhall be made to the ſeveral ſtocks, which are in equal 


degree of kin. Vide Ray. 500. 


And if any be dead, the repreſentative to the remoteſt degree in a 
lineal deſcent ſhall be admitted to the ſhare of his parent. 1b:d. 
If there be only one ſon, or daughter, the whole ſhare of the chil- 


dren goes to him, or her, 3 Mod. 63, Carth. 52, Skin. 212. 218. 


R. Pr. Ch. 21. 8 

If there be a grandmother and alſo an aunt, the whole goes to the 
grandmother; for ſhe is neareſt. K. 1 Sal. 25 1. 

If three brothers, who are dead, have ſcveral iſſues, the one two, 
the other three, the other five, all ten take in equal degree; for they 
ſhall take as next of kin, and not in repreſentation to others. Pr. 
Cb. 54. 

[If inteſtate has ſeveral brothers and ſiſters, ſome of the whole and 
others of the half blood, who all die in his lifetime, all leaving ſe- 
veral children, the diſtribution ſhall be per capita, for they take as 
next of kin to inteſtate. If one of inteſtate's brothers or ſiſters ſur- 


vives him, the children of the reſt muſt take only by repreſentation, 


i. e. per ſlirpes ; and there is no diſtinction between the whole and the 
half blood. Janſon v. Bury, H. 1723; Clarkſon v. Spateman, M. 
1688 ; Wall v. Theedham, T. 1711; Bunb. 157. Davers v. Dewes, 
T. 1730, 3 P. V. 40.} | 

If a ſon, or daughter, die in the life of his father, he ſhall have all 
without diſtribution, for he is next of kin, | 

50, the mother would have had, | | 

But now by the flat. 1 Fac. 2. 17. if after the father's death, het 

| chi 
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child die inteſtate, without wife, or ifſue, in the life of the mother, 
every brother and ſiſter, and their repreſentatives, ſhall have an equal 
ſhare with the mother. | 5 9 

If he die without iſſue, having a wife, every brother and ſiſter ſhall 
have an equal ſhare with the mother, of the moiety diſtributable. 
Per Ld. Chanc. King, June 1726, inter Kelꝛuay and Kelway, (2 Pr. 

Ms. . Strange, 710. | . 
af 7 29 Car. 2. 3. the ſtatute 22 & 23 Car. 2. does not 
extend to a feme covert inteſtate; but the huſband ſhall have admi- 
niſtration, and her perſonal eſtate, as before. — This was doubted be- 
fore. 2 Mod. 20. 


The flat. 22 & 23 Car. 2. 10. is introductive of a new law; and 


therefore, ſhall be ſtrictly expounded in reſtraint of diſtribution. Ray. 


g. „ | 
No one ſhall have a ſhare as repreſentative, except the iſſues of a 


brother, or ſiſter, to the inteſtate, and not of an uncle, or aunt. 


Semb. Ray. 500. 502. 506. X. 2 Ver. 169. 233. P.. Ch. 28. ; 
[The grand-daughter of fiſter, and the daughter of aunt, of inteſ- 


tate, are in equal degree, and the diſtribution ſhall be equal. Thomas 


v. Ketterich, M. 1749, 1 Veſey, 333-] 
If a brother of the inteſtate has a grandſon, and a ſiſter has a ſon 
or daughter, the grandſon ſhall not have diſtribution with the ſon or 
daughter of the ſiſter. 1 Sal. 250. 5 
Every ſon advanced by the father in his lifetime, except the heir 
at law, ſhall put his advancement into hotchpot, before he ſhall be ad- 
mitted to a diſtribution.” | 
So, the heir at law, if he be advanced out of the perſonal eſtate. 
Tho' his advancement be only, the uſe of furniture for his life; 
for it is an advancement pro tanto. R. per M. of the Rolls, F. g. 285. 
So, the younger ſon, tho” he takes as heir of borough Engliſh, by 
deſcent ; for he is not properly heir at law. F. g. 287. | 
[Borough Engliſh lands ſhall be brought into hotchpot, on the ſtatute 


of diſtributions. Per Jetyll M. R. Pratt v. Pratt, P. 5 G. 2. 


Str. 935. ] 
[But this decree was reverſed by Talbot C. who determined that 


the youngeſt ſon ſhould have his full diſtributive ſhare of his father's 
perſonal eſtate, notwithſtanding the deſcent of lands in borough Eng- 
liſh to him; and ſo again in Lutwyche v. Lutwyche, P. 8 G. 2. 8 
T. T. 276. | 


So, a portion for a daughter, to be raiſed out of lands at age, or 


marriage, will be an advancement to the daughter, when ſhe mar- 


Ties, tho' ſhe was within age, and unmarried at the death of the teſ- 
tator. F. g. 285. 


By the /tat. 22 & 23 Car. 2. 10. no diſtribution ſhall be made, till 


one year after inteſtate's death, TS | 
And then, the party ſhall give bond with ſurety to refund his rate- 
able part towards any debt and charges, which ſhall be recovered 
againſt the adminiſtrator, or appear due from the inteſtate. Vide in 
Chancery, (3 G 3.) | 
So, by the ſame ſtatute, diſtribution ſhall not be, where admini- 
ſtration is granted cum teſtamento annexo ; for the will ſhall be purſued. 
, | the next of kin has an intereſt veſted in him before diſtribu- 
dion, and if he die within the year after the inteſtate, his executor, 


as: 


\/ 
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or adminiſtrator, ſhall have his ſhare. Dub. 3 Hed. 59. Shin, 212. 


218. R. 1 V/. M. inter Brown and Farendall, Sho. 2. 25, 1 Per. 
o | | 

v ol if he make a will, and deviſe his ſhare, it ſhall go to the de. 

viſee. R. 2 Per. 559. | 

So, if the next of kin be a feme covert and die, and then her huf. 
band dies before adminiſtration to his wife, it goes to the executor, 
or adminiſtrator, of the huſband. Dub. 2 Ver. 302. 

[Debts follow the perſon of the creditor, not of the debtor ; there. 
fore if an Engliſhman reſiding and dying here, and adminiſtration 
taken out here, has debts due to him in Scotland, or abroad, they 
ſhall be diſtributed according to the law of England. Thorne v. Wat. 
tins, M. 1750, 2 Veſey, 35. ] 5 

[The perſonal property of an inteſtate, wherever ſituated, muſt be 
diſtributed according to the law of the country where his domicil 
was, which is primd facie the place of his reſidence; but that may be 
rebutted, and ſupported, by circumſtances. Bempde v. John/lane, 
3 Veſey jun. 198. See alſo Sir Charles Douglaſis Caſe there cited. 


If an adminiſtrator refuſe to make diſtribution, he may be compelled 


to it in Chancery. Vide in Chancery, (3 D 1.) : 
So, any one entitled to diſtribution may compel him to prove his 
account, and to be examined upon oath as to it. R. 1 Sal. 251. 
So, a mandamus lies to the ſpiritual court to make a diſtribution to 
him, who has a right, if they do it not. Semb. 1 Sal. 25 1. 
[If a baſtard die without iſſue of his body, and without bequeath- 


ing his perſonal eſtate, the king is the next of kin. Burgeſs v, 


Wiheate, Canc. H. 32 Geo. 2. 1 Bl. 123. Rex v. Bank of England, 
B. R. M. 21 Geo. 3. Doug. 526. Nugit v. Johnſon, B. R. M. 
21 Geo. 3. Doug. 548.] | | 

[So, if a legitimate perſon die inteſtate without next of kin, the 
king takes as w/timus heres, but in both caſes ſubject to the debts of 

the inteſtate. Doug. 548.) | 

he goods of felons forfeited to the crown are not ſubject to the 
felon's debts, unleſs they are expreſsly made ſo by letters of admint- 
{tration granted with the conſent of the crown. Doug. 542-] 


(1) Devaſtavit. 
(I 1.) What ſhall be. 


17 an executor, or adminiſtrator, ſell, embezzel, or convert to bis 
own uſe the goods of his teſtator, or inteſtate, before debts or le- 
gacies paid, it will be a devaſfavit. 
So, if he pays that which need not be paid. Vide Of. Exr. 226. 
Or, pay a legacy, or a debt of an inferior nature before another of 
a ſuperior. Did. 


If he diſcount a debt due from the teſtator to a creditor, out of his 


own debt. 2 Ver. 117, 
So, if he diſpoſe of goods at an under-value, OF. Exr. 227. 
Though they are ſo appraiſed. Bid. 
So, if he accept a note, covenant, Qc. in ſatisfaction of a debt, 
which is not paid: 1 Per. 474. ps 
So, if an executor, or adminiſtrator, acknowledge ſatisfaction 


upon 
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record of a judgment on a bond, when only the principal and 
lags are paid, and not the penalty, it will be a deugſfavit for ſo 
much as is not received. Off Ex. 228. { Ry. of this fince the ſta- 
tute, 4 Ann. c. 16. %. 13] 1 
So, if he releaſe, or acquit the bond, being forfeited, Of. Ex. 


228. Vide poſt. (I 2.) SEED | 
"in, ae or deliver it to the obligor. Of. EN. 228. 


So, if he releaſe an action to another, who took the goods of, or 


did a wrong to the teſtator, it will be a devaffavit to the value of the 

goods, or damages. R, Cro. El. 43. BE, 5 

| © So, if he ſubmit a debt due to the teſtator, &c. to arbitration, and 
the arbitrators do. not make a recompence to the full value, it will be 

a devaſavit for the reſidue. OF. Exr. 229. Vide Aſets (C). 
[but a mere ſubmiſſion to an award by an adminiſtrator is no ad- 
| miſſion of aſſets. 5 T. R. 6. 1 T. R. 691. Semb. contra. ] 

If he pay a debt upon an uſurious contract. Per Tel. Ney, 129. 
So, if he agree with the executor de ſor: tort, and accept his cove- 
nant for payment, it will be a devgſfavit for ſo much, tho' nothing be 
paid. R.2 Jon. 88. Vide 1 Ver. 474. | 
So, if an executor, or adminiſtrator, has aſſets to 100 J. and is ſued 
in two actions, and confeſſes judgment to 100 J. value in each, he 
ſhall be charged with 200 J. as if he had given bond for ſo much. 
Lev. 115. : | | | 
, So, if he be ſued upon bond and upon ſimple contract, and ſuffer 
judgment in both, without pleading the bond to the action upon ſim- 
ple contract, or the judgment in the action upon ſimple contract, to 
the action upon the bond, he ſhall be charged with both judgments, 
tho' he has aſſets only for one. R. 3 Lev. 114. K. 1 Sal. 310. 312. 
Iz T. K. 690.] 

So, if an executor plead (to an action on a bond) payment, and 
omit to plead plene adminiſtrauit, and a verdict be given againſt him 
on ſuch plea, it operates as an admiſſion of aſſets in an action founded 
on that judgment ſuggeſting a devaſſavit. Erving v. Peters, B. R. 
T. 30 Geo. 3. 3 T. K. 685. | 

[So, if he have aſſets to the amount of 200 J. and confeſs judg- 
ment in an action for 300 J., and afterwards ſuffer judgment by de- 
fault, in an aCtion for 200 /. he ſhall be charged with both judgments, 


and if he gay the firſt judgment, the ſheriff, to a fieri facias on the 


ſecond, may return a-devaſiavit, without a ſcire fiert inquiry. Lord 
Kaym. 589.] 0 3 
So, if he ſuffer a judgment for principal and intereſt incurred 


ſince the death of the teſtator, it will be a devaſtavit for the intereſt. 
R. 2 Lev. 40. | | 


A devaſtavit by the huſband binds the wife. Vide ante (D) 


(I 2.) What not. 


But a receipt, for ſo much due upon bond as he receives, is not a 


devaſtavit for the reſidue. Vide Off. Ext. 228. | 
Nor, a parol agreement, that he will not ſue for the penalty. Ibid. 
Nor, a delivery into another hand, that it may not be ſued. Bid. 
So, diſpoſing of the goods of the teſtator to his uſe, is no devaſia» 
vit it he pays debts of the teſtator to the value, with his own money. 


1 Sand. 307, 80 
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Zo, if he pay a debt of an inferior nature with his own money, 4 


tho? it be to the value of the teſtator's goods in his hands, it will vot 


be a devaſtavit. Semb. 1 Sand. 218. N BE | 

So, if he loſe a bond due to the teſtator; for he has a remedy for 
the debt in equity: but he ought to purſue it. Dub. 2 Ver. 299, 

So, if he compound an action of rover for the goods of the teſ. 
tator, and take a bond for the money to be paid at a future day, it is 
not a devaſiavit ; but the money, for which the bond is taken, is aſ- 
ſets immediately. R. 2 Lev. 189. 

So, a releaſe by an executor of full age, upon payment of principal 
and intereſt due upon a forfeited bond, is not a devaſtavit. R. Cri. 
Car. 491. Vide ante, (I 1.) | 

[So, if there are arrears of rent on a leaſe of leaſehold premiſes, 
and tenant becomes inſolvent, and the adminiſtrator releaſes the ar- 
rears, and gives him a ſum of money to quit poſſeſſion; if it appears 
for the benefit of the eſtate, he ſhall be allowed both. Blue v. Mar- 

bal, M. 1735, 3 P. V. 381.] 8 | 

So, a devaſiavit by one executor does not charge his companion, 
OF. Exr. 232. Dy. 210. a. | 

[So, if three adminiſtrators appoint a receiver, each adminiſtrator 
is liable only for what he himſelf receives. Barnes, 440. ] 

So, the executor of an executor ſhall not be charged by a devaſtavit 

made by the firſt executor ; for it is perſonal, NR. 3 Leo. 241. 
- Tho! it be in the caſe of the king, 3 Leo. 241. 


(I 3.) Remedy upon a Devaſtavit. 


If an executor, or adminiſtrator, be guilty of a devaſtavit, and there 
is afterwards judgment againſt him for a debt of the teſtator, or in- 
teſtate, and upon a fer: facias thereon, nulla bona be returned, a ſpe- 
cial ſcire facias ſhall go to the ſheriff guod de bonts teflatoris, &c. et ſi 
conſtare poterit quod devaſtavit, tunc de bonis propriis, &c, Dy. 210. 
R. 5 Co. 32. a. | 

Or, if after nulla bona returned, a te//atum be entered upon the roll 
quod devaſiavit, a writ of inquiry ſhall be directed to the ſheriff, and 
if by inquiſition the devaſiavit be found, and returned, there ſhall 

be a ſeire facias quare executio non de proprits bonis ; and if upon that 
the ſheriff returns ſcire fect, the executor or adminiſtrator may ap- 
pear and traverſe the inquiſition. Cro. Car. 527. R. Cro, El. 859. 

Fon. 418. - h 

[If a devaſtavit againſt a feme covert executrix, and her huſband, is 
returned, that ſufhcient goods have come to their hands, which they 
have waſted and converted to their own uſe, it is good; the conver- 
ſion is not neceſſary, and may be rejected; and judgment ſhall be de 
Bonis proprits of both. Bellow v. Scott, T. 7 G. Str. 440.] 

If he appears and traverſes, and it be found againſt him, the judg- 

ment ſhall be de bonis propriis. R. Cro. Car. 5 19. 

So, if he appears, and afterwards makes default. R. Cro. El. 859. 
R. Cro. Car. 5 27, 528. Fon. 417. | 

So, if upon the ſcire facras the ſheriff does not return ſcire feci, but 
two nihils, Vide Cro. El. 859. K. cont. 5 Co. 32. a. Vide Cro. Car. 

527, 528, acc. Vide 1 Sid. 337. 3 

But a ſcire facias guare executio non de bonis propriis does not lie, with- 

out a devaſiavit returned, or found, R. Ney, 7. And 
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And an executor is not injured by this courſe ; for, tho* he cannot 
| traverſe the inquiſition, when it does not appear, nor ſhall have an 
action againſt the ſneriff for: a falſe return, yet he may be relieved ; 
by an audita guerela. Cro. Car. 527, 528. Vide Jon. 418, Vide 
Cro. Car. 564. Vide Cro. Car. 63. 1 r : | 
Jo, the ſheriff may return a devaſiavit upon the Heri facias, but it 
ſhall be at his peril; for the inquiſition is for his ſecurity. K. 1 Sal. "i 
310. [Lord Raym. g . 3 28 
So, aſter a judgment againſt an executor, or adminiſtrator, the 
plaintiff may have debt againſt him in the debet and detinet, upon 
ſuggeſtion of a deugſſavit. R. 1 Sand. 217. 1 Sid. 398. RN. 
Cart. 2. Tho? the judgment be erroneous till it be reverſed, R. 
2 Lev. 161. | | 
[ 1 ho' the judgment was by plaintiff's teſtator, and the deugſſavit 
in the time of plaintiff's teſtator's life. Lord Raym. 971. | 
[And plaintiff might have ſued a ſcire factas as executor, and upon 
that a fieri faciat, and might have had a devaſtavil returned there- 
upon, and upon that a general judgment; and this action is brought 
in lieu of ſuch proceeding, Per Holt, Lord Raym. 974.] 
But he ſhall not have debt in the debet and detinet, upon a ſuggeſ® * 
tion of a devaftavit, where he ſues upon a bond of the teſtator. R. 
2 Lev. 209. Adm. Cart. 2. R. 2 Lev. 145. 1 Vent. 315. 321. 
Nor, ſhall he have a ſcire fucias againſt an executor, upon a bare 
ſuggeſtion of a devaſiavit. K. 2 And. 55. 8 | 
So, debt does not lie againſt the executor of an executor, upon a 
devaſlavit by the firſt executor. R. 1 Vent. 292. | 
So, upon a judgment againſt huſband and wife executrix, if ſhe 
ſurvives, debt does not lie, ſuggeſting a devaſiavit by the huſband z 
for, tho' chargeable for the waſting by the huſband, ſhe ſhall not 
be charged de bonts propriis for coſts recovered againſt the huſband. 
K. 2 Lev. 161, EEE 3 
And by the fat. 30 Car. 2. 7. made perpetual by the fat. 4& 5 
W. & M. 24 executors, or adminiſtrators of any, who, as execu- 
tors de ſon tort, or as adminiſtrators, ſhall waſte, or convert to his 
or their own uſe, goods or aſſets of any perſon deceaſed, ſhall be 
_ in the ſame manner, as their teſtator, or inteſtate would have 
en. | 
And upon this ſtatute, the executor, or adminiſtrator of a right- 
ful executor, or adminiſtrator, ſhall be charged upon a devaſiavit of 
the teſtator, or inteſtate ; for the word (adminiſtrator } comprehends 
him. R. 3 Med. 113. | | | 
[Executor de ſon tort of executor de ſon tort, is not liable for a 
devaſtavit committed by the firſt, either at common law, or by fat. 
30 C. 2. c. 7. Hammond v. Gatliffe, T. 11 & 12 G. 2. Andr. 252.) 
Execution ſhall be upon a deuaſfavit, as for his own proper debt, 
by capias ad ſatisfaciendum, or elegit. R. 2 Leo. 188. | 
But a debt by deva/tavit ſhall be only of the nature of a debt by 
ſimple contract. 2 Vent. 40. 5 
And therefore, the executor of him, who was guilty of the di- 
| vaſtavit, may retain for his debt, before payment of the debt due by 
s the devaſiavit. R. 2 Vent. 40. 1 
[It was formerly held, that if a defendant pleaded plene adminis 


- Aravit, and the plaintiff proved aſſets unadminiſtered to any ſmall 
4 Vol. I. Aa amount, 
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amount, he was entitled to a verdict for his whole demand. But 
it hath ſince been ruled, that an executor or adminiſtrator in ſuch 
caſe is liable only to the amount of aſſets in-his hands, 3 T. R. 688.) 


— — — * 


* 


ADMINISTRATOR. 


(A) Adminiſtrator; by the Common Law. 
Set the care of the inteſtate's goods ſeemed to be 


under the direction of his lord, unleſs he died in war; but 

then it was under the direction of the temporal court, where the 
goods were. Seid. Furiſd. of Teſtaments, l. 2. c. 1, 2. And the 
opinion 9 Co. 38. ö. Henſloe, that the king had the care of them, is 
not true. Seld. ibid. c. 5. 
In the time of king John, the king by Magna Charta 17 Job. 
granted, |: liber homo inteſtatus deceſſerit, catalla ſua per manus propin- 
quorum parentum et amicorum ſuorum per viſum eccleſie diſtribuantur. 
Seld. Furifd. of Teſi. l. 2. c. 3, 4. 

So, by charter in the time of R. 1. Eg. Ca. 206. 
And upon this foundation it ſeems, that the ordinary intermed- 
dled with the goods of an inteſtate. | 

Or, it was granted to them by parliament. 2 Rol. 217. MV. 

Tho! it be ſaid, that adminiſtration belonged originally to the ſpi- 
ritual court. 1 Lev. 158, 9. 186, 7. 1 Sal. 37. 

wy the king may grant adminiſtration by letters patent. Vid 
1 Sal. 37. | | 

and where there is not any of kin to the inteſtate, the king uſually 


appoints one by his patent, to whom the ordinary grants adminiſtra - 
tion. Did. | 


[And where an executor has a legacy, and there is no refiduary 
legatee, nor any next of kin, the executor is only truſtee for the 
crown, on the principal of the king being owner of every thing 
which has no other owner. Middleton v. Spicer, 1 Brown Rep. Cb. 
201.] OM 
And the ordinary may commit his authority to another, to have 
care of the inteſtate's goods. P. Com. 278. 280. 

And might have had treſpaſs for goods taken out of his poſſeſ- 
ſion ; * not. D. 1 Rel. 906. I. 17. 2 Inft. 397. F. N. B. 
120. D. 0 | 

Or, releaſe ſuch treſpaſs; which would be a bar to an admini- 
ſtrator afterwards made. 1 Rol. 906. J. 30. | 

But the ordinary, or his committee, by writ ad colligenda bona des 

uniti had only the power of an adminiſtrator durante minore «tale. 
2 in/t. 398.— What power that is. Vide Adminiftration (F). 


And therefore, could only adminiſter, ad commodum of the inteſ- 


tate, and not to his prejudice. 2 Iuſt. 398. 

And could not give goods, or releaſe debts, c. 2 Inf. 398. Cont. 
as to the diſpoſition of the goods, but acc. as to the releaſe of debts, 
P. Com. 277. 4. 6. 278.b. Acc. 9 Co. 39. 4. Dy. 256, 1 Rol. ob. 
4. 25. K. 8 Co. 135. 6. 
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Nor, have an action for the recovery of his goods. 2 . 9% 
Pl. * 277. b. 278.6. 9 Co. 39,4. 1 Rol. 906. J. 15. F. N. 3B 
8 by the //. V. 2. 19. an action will lie againſt the 2 
for 2 debt of the inteſtate, if the goods came to his hands; whic 
was only an affirmance of the common law. 2 Hf. 397, 9 Co. 39. l. 
5 Co. 83. a. Cro. E]. a09g. > . . 

do, every action, which will lie againſt an executor, 2 fl. 39. 


Pl. Com. 277. B. 


And, againſt the executor of the ordinary, if the goods of the 
inteſtate come to his hands. PI. Com. 280. 4. 2 Inf. 398. F. N. B. 
120 D. | 1 a 
So, againſt the committe of the ordinary, 9 Co. 39. 6. 

Yet the ordinary ſhall nat be charged beyond the affets which come 
to his hands. 2 Inf. 396. 

And for ſo much, he ſhall be charged, if he retains them in his 
hands, tho he grants adminiſtration to another. Bid. | 


(B) Since the Statute 31 Ed. 3. 11, 
(B 1.) When Adminiſtration ſhall be granted. 


Bur now by the ff, 31 Ed. 3. 11. where a man dies inteſtate, 
the ordinary ſhall depute the next and moſt lawful friends of 
the deceaſed to adminiſter his goods, who ſhall have an action to 
demand and recover, as executors, his debts, to diſpend for his ſoul, 
and ſhall anſwer in the king's courts to others, Sc. and be accounts 


able, as executors. 


And therefore, in all caſeg, where a man dies inteſtate, the ordi- 
nary ought to grant adminiſtration, 9 Co. 39. 6. | 

Or, enters into religion, which is a civil death, 9 Co. 40. a. 

And he is compellable to do it. 9 Co. 39, 6. ; 

And if he refuſe, a mandamus ſhall be granted. 1 Lev. 187, 
1 Sal. 38. Vide Mandamus (A). Ei | 

So, if 2 man make a will, and all the executors refuſe. P.. 
Com. 279. a. 281.6. 2 Inft. 397. 1 Rel. 90). J. 15. 35. 9 Co, 
$0.4, | 

Or, make his will, but do not name any executor. - | 

So, if one executor proves the will and dies, and then the other 
refuſes. R. 1 Sal. 311. | | 
„So, if a man name the executor of B. to be his executor, and die 
in the lifetime of B.; for till B,'s death, he is in effect inteſtate, 
Pl. Com. 279. a. 28 1. 5. | 

Or, name an executor, to have authority after a year from his 
death; for during the year he was without an executor. Bid. | 

if he name an executor, who dies inteſtate, the ordinary ought 

: 2 adminiſtration de bonis non, & c. Pl. Com. 279. a. 281. l, 

9. 40, a. 

If the executor of the kin refuſe, adminiſtration ſhall be granted 
tum igſſamento annexo. 4 Inſt. 335. | ä 

90, if an executor be within the age of ſeventeen years, admini- 
ſtration ſhall be granted, during his minority, via. till his age of ſeven · 


| geen years, Vide Adminiſtration (F). 
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So, if a perſon, entitled to adminiſtration, be within age, it may 
be 2 to another, during his minority. Vide poſt; (B 6.) 

o, if he be out of the kingdom, it may be granted during his ab- 
\ ſence. R. 4 Mod. 15. Lut. 342. Mod. Ca. 304. 1 Sal. 42. | 

So, if it be conteſted, who ſhall be executor, it may be granted, 
pendente lite. Vide Hob. 250. 2 Jon. 134. Per three J. F. g. 260, 
Vide infra cont. | ; 

If the executor be an idiot, non compos, or under other natural di. 
ability. 1 Sel. 36. 

Tf the executor writes to the judge of the ſpiritual court, that 
he cannot attend the executorſhip, and defires he will grant admini- 
ſtration to another, it will be a renunciation, and he cannot after— 
wards adminiſter ; for there is no form requiſite to a refuſal, K. 
1 Leo. 135. 

But if a man make a will and an executor, adminiſtration pranted 
before probate, or refuſal, is void, if the will be afterwards proved; 
tho” it was concealed, and not known at the time of adminiſtration 
granted. Per two 7. Weſton cont. Pl. Com. 279. 282. 9 Co. 37. 
R. 1 Leo. go. Vide Adminiſtration, (B 4.) 


So, adminiſtration, granted before a refuſal, is void; tho” the ex- 


ecutor afterwards refuſe. R. 2 Jon. 72. 1 Vent. 303. 2 Lev. 1863. 


2 Mod. 147. 149. Dub. Sho. 407. 

Or granted, when the executor becomes a bankrupt. R. 1 Sal. 
a So, tho' it be doubted, who is the true executor, adminiſtration 
granted in the mean time, is void. Mo. 636. Cont. Semb. ſupra. 

So, if one executor prove the will, and the other refuſe, and he 
who proved it, dies, adminiſtration ſhall not be granted during the 
life of the other. R. Hard. 111, Dub. Dy. 160, 6. Without a new 
refuſal. 1 Sal. 307, 311. 


(B 2.) By whom jt ſhall be granted. 


By the ff. 31 Ed. 3. 11. the ordinary deputes the next and moſt 

lawful friends to adminiſter. 

And within this ſtatute, the king may grant adminiſtration, as ſu- 
preme ordinary. D. 2 Bul. 4. 1 Sid. 302. 1 Sal. 37. 

The biſhop, or metropolitan. Vide pot. (B 3. 5.) 

So, the guardians of the ſpiritualties. 2 1%. 398. 

The commiſſary, archdeacon, or other eccleſiaſtical judge is an 
ordinary within this ſtatute. 9 Co. 41. a. 2 ut. 398. : 

But the delegates cannot grant adminiſtration ; for their authority 
is only corrigere. Semb. 2 Bul. 3, 4. Vide Preregative, (D 14.) 

Yet if the delegates repeal an «miniſtration granted by an inferior 
judge, who is thereby diſabled to grant adminiſtration de nao, then 
the delegates may grant it. Semb. Latch, 85. 2 Rol. 233. J. 13. 

The ordinary has no more power ſince the f. 31 Ed. 3. 11 than 
before, except to grant adminiſtration to thoſe who have greater au- 
thority than himſelf. 9 Co. 39, 40. 

And therefore, ſince the Ilatute he cannot have an action for 2 
debt, cc. to the. iutcitate, 2 1»/f. 397, 8. 1 Rol. 906. I. 23. Dj: 
247+ @+ Ko ; | 


G3. 


4 * 


ADMINISTRATOR. 357 
(B 3.) When by the metropolitan.) If an inteſtate die, having bona 


wtatilia in ſeveral dioceſes, adminiſtration ſhall be granted by the 
archbiſhop of the province. 1 Rol. gos. l. 25.27%. 
80, if he has bona notabihia in ſeveral dioceles of the ſame province, 


tho! he has not goods in the dioceſe in which he dies. 1 Rel. og. 


zo. 8 Wo TY 
; Ur, in ſeveral pe-uliars within the ſame province. Per two 7. 
1.Lev. 78. Acc. 1 Sid. go. Tho 

eo, if a man die inteſtate out of the kingdom, the archbiſhop 
| frall grant adminiſtration, 1 Rol. 908. J. 29. . 
So, if the king die inteſtate, or his executors refuſe. 4 Inf. 335. 
Go, if a biſhop die inteſtate, tho“ he has no goods out of his 


dioceſe. 4 Lift. 335. 


So, if adminiſtration by an inferior judge be repealed upon an 


af pral, the court which repeals it, ſhall grant adminiſtration. de novo. 
Latch, 85. | 5 / 

Put, i a man die inteſtate, having bona notabilia in the ſeveral pro- 
vinces, adminiſtration ſhall be granted by each archbiſhop, for the 
goods in his province. Per Hale, 2 Lev. 86. R. Hard. 216. Dub. 
Cro. El. (472.) R. 1 Sal. 39. Acc. 2 Bul. 4. 

If he has bona notabilid in Ireland, and alſo in England, it ſhall be 
granted by the archbilhop of Dublin for the goods in Ireland, and by 
the archbiſhop of Canterbury for the goods in his province. 1 Kol. 
908. / 40. 2 Lev. 86. R. Dat. 77. 5 

So, if a man die inteſtate, having goods in a peculiar, and alſo in 
a dioceſe within the ſame province, adminiſtration ſhall not be granted 


by the archbiſhop, but by the biſhop for the goods in his dioceſe, and 
by the judge of the peculiar for the goods there. R. Cro. El. 719. 


Vide Adminiflration, (B 6.) 


Yet, if the metropolitan grant adminiſtration, when it does not 


belong to him, it is not void, but only voidable. R. 5 Co. 30. a. 
Mo. 145. K. 8 Co. 135. a. D. cont. Cro. El. (457.) Mo. 693. 

Otherwiſe, if he grant adminiſtration for goods in another pro- 
ance; for that is void. D. Hard. 216. | 

But after an adminiftration by the 'archbiſhop, if the biſhop, to 
vhom it belongs, grant adminiſtration, and then the firſt adminiſtra- 
tion is repealed, the adminiſtration granted before the repeal ſtands 
good. R. 8 Cs. 135. 6. | 

So, in all caſes, where the firſt adminiſtration is repealed, the ſe- 
eond ſtands good, tho? granted after the grant of the firſt, and before 


the repeal of it. Vide 2 Brownl, 119, When granted by delegates, 


vide in Prerogative, (D 14+) 


(B 4.) What are bona netabilia.) Dona notabilia originally were 
not of any certain value; for if a man had to the value of 4os. or 


a leſs value in ſeveral dioceſes, that gave a prærogative to the arch- 


biſhop. 1 Rel. 9og. J. 40. 45. 
But, in pleading it was neceſſary to ſay, that he had bona notabilia 
to ſuch a value; for it was not ſufficient to ſay, that he had bona nota» 
bilia generally. R. 8 Co. 135. a. 2 
And therefore, it was uſual to allege, that he had bona notabilia, 
V/Z, to the value of 5/. which ſeems to aſcertain them to ſuch a 
value. 1 Roh. 909. J. 47. Fe | 
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358 ADMINISTRATOR. 
And ſometimes they were alleged to the value of 8 J. or other cers 
tain value. 1 Rol. gog. J. 50. h 


And now by the canon 1 Fac. 93. bona notabilia ſhall be 51. at leaſt; 


except where by cuſtom, or preſcription, they are more. Vide O 
Ex". 64. Vide 1 Rol. 90 . J. 51. 910. J t. 5 | * 


And hereupon our law in this particular confotms itſelf to the canon, 


1 Rol. gog. J. 55. | | | 

And bona notabilia ſhall be to the value of 5 J. at leaſt in every dio« 
ceſe. 4 Inf. 335. | 

And by cuſtom in the dioceſe of London, to the value bf 101. by 
compoſition. bid. OI | 


But the penalty of a bond ſhall not be eſtimated, tho the bond 


be forfeited, if the debt upon it be not 57. OF. Ex”. 65. 


If a man has goods to the value of 5 J. in one dioccſc, and a term 


for years of the Tame value in another, that makes bond notabilia ; tho? 
by the old book of entries they are called bona mobilia. 1 Rel. gog. 
J. 10. 4. 305: a. in marg. 5 | 

90, if he has bonds in another dioceſe. 1 Rel. 909. JI. 17. Dy. 
305. a. in marg. 

So, debts due from the king. Dy. 305. a. in marg. Off. Ex. 
c. J. J. 2. | 
by deſperate debts, Of. Ex-. ci 4. /. 2. 


And bonds ſhall be reputed to be goods, in the dioceſe where they 


remain at the death of the inteſtate ; not where they were made, or 
where the obligee died. R. 1 Rol. go8. J. 50. goy. 1.25: Dy. 305. 
6. in marg. Dal. 77. Cro. El. (472) 

An annuity out of a parſonage, in the dioceſe, where the par- 
ſonage lies. Dy. 305: a. in marg. 

Judgments, ſtatutes, or recognizances, in the place where they 
are given, or acknowledged. Dy. 305. a. in marg. D. 3 Mod. 324. 
R. Lut. 401. R. Mod. Ca. 134. 2 Mod. Ca. 244. [Vid. Ld. 
Raym. 85 5, 856. | | 

Debts upon ſimple contract, where the debtor lives. R. Dy. 305. 
u. in marg, Off. Ex'. c. 4. /. 2. . | 

[As, where adminiſtration was granted in a peculiar, to an action 
brought againſt a perſon, he pleaded, that at the time of the death 
of the inteſtate he reſided out of the peculiar; this was held a good 
plea, for the reſidence of the debtor out of the peculiar or dioceſe, 
conſtitutes bona notabilia. 1 Ld: Raym. 562.) 


Leaſes for years, where the land lics, and not where the leaſe is. 


Dal. 77. | 
But by the canon 1 Fac. 92. goods which a man has with him, 
who dies in itinere, do not make bona notabilia. 1 Rol. 908. J. 47- 
Nor, by the #. 4. Ann. 16. ſalary, wages, or pay, due to any for 
work in any of her majeſty's yards or docks. DOT. 


(B 5.) When by an inferior judge.) If an inteſtate has not bona no- 
tabilia, adminiſtration thall be granted by the biſhop of the dioceſe, 
where he dies. | | wy 

Or, if he dies within a peculiar, by the judge of the peculiar jurif- 
diction. | 


So, if he has ſeveral dwelling-places, and dies at ans of them, ad- 


miniſtration ſhall be granted by the biſhop of that dioceſe. 1 3 


 _— 
/ 


VE; 
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Tho” he lives at the other for the moſt part, and was here only for 
a day or two. 1 Sal. 37, £5 Big 
\ Otherwiſe, if he dies on a journey, c. Bid. i | 

And a biſhop may grant adminiſtration out of his dioceſe for it 
is only miniſterial. Lut. 535. 

So, a biſhop of Treland, being in England, may grant adminiſtra- 
tion here, for goods in Ireland. Dy. 305. a. in marg. 


So, an archbiſhop may grant it, cho he be out of his province. R. 


Lut. 535. 


But if adminiſtration be granted by a biſhop, or other inferior 


judge, when it does not belong to him, it is null and void. K. 5 Co. 
30. a. Mo. 145. 2 SE 

And in an action by an adminiſtrator, to whom adminiſtration 
Vas granted by the judge of a peculiar, c. when it did not belong 
to him, it is a good bar, that no adminiſtration was granted. 

So, in a /cire facias by him upon a judgment in B. R. or C. B. he 
ſhall not have judgment; for the adminiſtration does not extend to a 
matter, that appears to be out of the juriſdiction of the ordinary, 
and the court will not intend any other tit e, but that which the 
plaintiff ſhews. R. 1 Sal. 40. Mod. Ca. 134. | 

So, if a defendant in execution upon ſuch a judgment eſcape, ſuch 


an adminiſtrator ſhall not have an aCtion againſt the ſheriff for the 


eſcape. Per three Bar, 2 Mod. Ca. 244. 


(B 6.) To whom it ſhall be granted. 


By the ff. 31 Ed. 3. 11. the ordinary muſt depute the next and 


moſt lawful friends of the inteſtate to adminiſter. | 

By the /f. 21 H. 8. 5. the ordinary may commit adminiſtration to 
the wife, or next of kin of the inteſtate, or both. | | 

And therefore, adminiſtration may be granted to the wife of the 
inteſtate, or part to her, and part to the next of kin. R. 1 Sal. 36. 

[if the widow renounces adminiſtration, ſhe is not obliged to 
make oath that none of the inteſtate's effects are come to her hands, 
or to exnibit inventory, and notwithſtanding ſhe refuſes it, and the 
creditors enter a caveat, adminiſtration ſhall be granted to the ſon. 

Ld. Suffolt's Caſe, M. 7 G. 2. B. R. H.g.] | 

Or, to the father, or other next of kin, and not to the wife. R. 
Ray. 93. K. 1 Sho. 35 1. Acc. 1 Ver. 315. 

Who are next of kin. Vide Adminiſtration (H). 

If there are ſeveral in the ſame degree of kin, the ordina 
ang grant adminiſtration to all, or to which he pleaſes. Vide ff. 
21 : 8. 5. ; | a : / 

(By A. 21 H.8.c.5.& 22 & 23 C. 2 c. 10. the ordinary is to 
grant adminiſtration and to take bond, with condition that the ad- 
miniſtrator ſhall duly adminiſter the inteſtate's effects ; that they ſhall 


give an account of ſuch their adminiſtration, and make an inventory 


of the goods and chattels, and that they ſhall pay the ſurplus to the 
next of kin. ] | 


[A creditor has a right ex debit» juſtitiæ, as well as the next of kin 


to ſue an adminiſtration bond in the name of the ordinary. Arcbbp. 
of Canterbury v. Houſe, Cocup. 140. . 


[But the conditioa of the bond, 28 to adminiſtring truly according 


4 N 


” — - * 


— rg 


— 


[ 
| 
+ * 8 

= ; 3 

1 

4 4 

q o 
#1 4 3 
I 1 0 ” my 
{| f 4 : 
#® p 
11 


1 Be AE >"? as — 1 


® 2 1939 . — 
rr 2 
x 


. „ 4 
PK PIT 
PA =T . 4% 

= _ 2 "Sw . „ . 


1 | - 


360 ADMINISTRATOR. 
to law, is to be intended of bringing in his account, and not of 
paying the debts of the inteſtate 3 therefore a creditor who ſues on 
the bond, ſhall not aſſign for breach the non-payment of a debt to 
him, or a devaſtavit committed by the adminiltrator ; for that would 
be endleſs and infinite. 1 Salk. 316.) = 

And if the adminiſtration be only for a limited time, till the time 
at which an executor is appointed, it ought to be to the next of kin, 
Semb. Hob 250. Vide 2 Jon. 134. 

And therefore, the ordinary may grant adminiſtration to the ſiſter 
of the half blood; for ſhe is in equal degree of kin with the brother 
of the whole blood. R. Al. 36. Vide Adminiſtration H). 

To the grandfather, or uncle; tho' the grandfather ſeems to be 
preferable. R. 1 Sal. 38. 

And if it be granted to one not next of kin, it is not yoid, but 
yoidable, 1 Sal. 38. 

But if a feme-covert die inteſtate, adminiſtration ſhall be granted to 
the huſband de jure, and the ordinary has no eleCtion to prant it to 
him, or to another. D. 4 Co. 51.6, 1 Rol. g10. X. cont. Dy. 251, a, 
R. acc. per three F. Cro. cont. Gro. Car. 106. Jon. 175. R. 1 Sid, 
409. Per two 7. Mo. 871. 

[Unleſs the huſband has done ſome act to exclude himſelf, he 
ſhall have adminiſtration, tho' the wife had a ſeparate eſtate, and had 
made a will. Kex v. Bettefworth, M. 13 C. 2. Str. 1118.) 

[If by articles before marriage, the wife has power to make a 
will, and to diſpoſe of her leaſehold eſtate; and ſne makes her will, 
and A. executor, who proves it; yet the huſband ſhall have admini- 
ſtration, tho' the will control the adminiſtration as to the leaſehold 
eſtate, and a peremptory mandamus ſhall go. Rex v. Betigſwortb, 
H. 4G. 2. Str. 891.) 

If huſband has departed from all intereſt in his wife's fortune, 
he ſhail not have adminiſtration. Rex v. Betteſworth, T. 12G. 2, 
Str. I1011.] | | ; | 

If a father die, it ſhall be granted to his ſon, before the grand- 
father, tho' in equal degree. 2 Ver. 125. | 
If a me- covert refuſe, it ſhall be granted to her huſband. F. g. 
207. | | 


to another: as, if he be an idiot. Fide 1 Sal. 36. 
If he become bankrupt. id. | 


So, if the next of kin be an infant, adminiſtration may be 
granted, during his minority. Dub. Dal. 85. Vide Adminiſtration 


(F). 
And adminiſtration durante minore etate of another need not be 
granted to the next of kin: for it is not within the ff. 21 H. 8. 
1 Brownl. 31. R. Hob. 250. D. 1 Vent. 219. Semb. 3 Mad. 24 
Skin. 155. 


Spiritual eourt is not obliged to grant adminiſtration to the father 


of the deceaſed, durante minore ætate of his fon, Smith's Caſe, H. 
4 G. 2. Str. 892.] | : 

And, tho' an adminiftration, during the minority of an executor, 
ceaſes at his age of 17 years; vide Adminiftration (F), — Pleader, 
(2 D 10, 11.) ; amadminiſtration, during the minority of one entitled 
to adminiſtration, does not ceaſe till his age of 21 years. R in 


, . * 


So, if the next of kin be incapable, adminiſtration ſhall be granted 


ADMINISTRATOR: 361 


B. R. inter Thomas and Freake, P. 13 W. 3. Rot. 102. R. in C. B. 
inter Edmonds and Shaler, Tr. 7 Ann. Kor. 340. (Com, 159.) R. 


„ I Sal. 39. | 
FR * no Wa e toche an adminiſtrator, if the next of kin 
de an alien. Cro. Car. 9. "FA 
Or, a feme-covert. | Brownl. 31. 85 5 | 
So, if the next of kin refuſe, adminiſtration ſhall be granted to 
a principal creditor. ; 


Yet, if granted to a creditor without a refuſal, the next of kin 


may afterwards repeal it. 1 Sal. 38. 
So, adminiſtration de Bonis non ſhall ſnot} be granted to the 
next of kin, if there be a reſiduary legatee. R. 2 Lev. 56. 1 Vent. 


219. 


to any of them. R. 2 Jon. 162. 
And if granted to the next of kin, ſhall be repealed by the reſiduary 
legatee. 2 Lev. 50. | Es 
Tho? there be no reſidue at preſent. Dub. 2 Lev. 56. 
\ [But it has been ſince determined, that the ſpiritual court is not 
obliged to grant adminiſtration with will annexed to the reſiduary le- 
gatee. Rex v. Betteſworth, M. 7 G. 2. Str. 956.] "BS 
If an executor prove the will, and afterwards make his executor 


and die, his executor ſhall be executor to the firſt teſtator. OF. Exr. 


368. 1 Sal. 308, 9. Vide Adminiſtration (G). | 

So, if an executor after probate die inteſtate, being alſo reſiduary 
legatee, adminiſtration to the firſt teſtacor ſhall be granted to his ad- 
miniſtrator. R 2 Rol. 159.— D. 1 Sid. 79. > 

So, if an executor be reſiduary legatee, adminiſtration de bonis non 
to the firſt teſtator ſhall be granted to his executor, tho? he refuſed, 
or died before probate. R. Dy. 372. a. 


Or, to his adminiſtrator, if he died inteſtate before probate. R. 


Dy. 372. a. in marg. - Adm. Jon. 225. 2 Rol. 159. Hutt. 31. 

But the executor of an executor may refuſe to have adminiſtra- 
tion to the firſt teſtator. R. 2 Cro. 614. | 

And the adminiſtrator of an executor, who was not reſiduary le- 
gatee, ſhall not have adminiſtration to the firſt teſtator. Dub. 1 Rol. 
907. l. 40. Semb. 2 Mod. 101. R Fon. 225. D. 1 Sal. 309g. 
Vide 5 Co. g. b. | | | LESS N 

Nor, an adminiſtrator during the minority of the executor of an 
executor. R. Cro. El. 211. 

Nor, an adminiſtrator of an adminiſtrator. ©, Dy. 112. 5. R. 
1 Rol. 90 J. 30. D. 1 Sid. 39. 

Nor, an executor of an adminiſtrator. © Dy. 47. b. D. 1 Rl. 
907. J. 42. Semb. 5 Co. O. b. Vide 2 Lev, ioo. . 

Yet, ſince the Fs 22 & 23 Car. 2. 10. the intereſt is veſted in the 
next of kin; and therefore, if he die before diſtribution, his exe- 


cutor, or adminiſtrator, ſeems entitled to the adminiſtration de bonis 


non. R. cont. 3 Mod. 59. 65. Acc. inter Brown and Farendal, T. 

1W.& M. Vide Sho. 2. 25. Vide 1 Ver. 403. a 
: [A. being poſſeſſed of lands for a term of 999 years previouſly to 
is marriage with B., granted the term to “ B. and her heirs imme- 
drately after the death of A,, to hold the ſame to the lid B. and her 
| heirs to and for her and their own proper uſe for ever the mar- 
= | _ Triage 


And if there are ſeveral entitled to the reſidue, it may be granted 
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riage took effect, A. ſurvived B. and died without iſſue inteſtate, 
and without having taken out adminiſtration to B. his wife. The 
term upon the death of 4. went to his adminiſtrator, and not to 
| the adminiſtrator of . Doe v. Polgrean, C. . H. 31 Geo, 3 
1 H. Bl. 535.1 | 


(B 7.) How it ſhall be granted, 


Adminiftration muſt be — in writing under ſeal, and not by 
parol. Dub. Dy. 294. b. Sho. 408. 

It may be granted to two, and if one dies, the ſurvivor ſhall be 
ſole adminiſtrator. R. 2 Ver. 514. Hudſon v. Hudſon, T. 9G. 2. 
. # I27. | | 

So, it may be granted upon condition, or until the return of ſuch 
a one. 1 Rol. 908. J. 10. | | | 

[The ſpiritual court may take a bond for due adminiſtration, even 
_ it _ teftaments annexo. Folkes v. Dominique, T. 13 Ge, 2, 

tr. 1137. | | | 

So, ſeveral adminiſtrations may be granted; for goods of the in- 
teſtate in ſuch a county or place to one, and for goods in ſuch a 
place to another. 1 Kol. 908. J. 5. Dub. 1 Sid. 101. 

If there be a doubt, to whom adminiſtration ought to be granted, 
it may be granted pendente lite. Carth. 153. | 

But if adminittration be granted homnum bonorum et creditorum con- 
eernen. te/lamentum A. that will be a general adminiſtration, tho' only 
ſome particulars are mentioned in the will. Per two J. Berkley, 
cont. Cro. Car. 294. | 3% 

And the ordinary cannot grant adminiſtration for part of a debt 
to one, and for the reſidue to another. K. 1 Sid. 100. 1 Sal. 36. 

Nor, pendente lite, where the will is diſputed. R. Carth. 153. 

[It may be granted pendente lite about a will, (notwithſtanding 
Carthew, 153. which was never adjudged,) and ſuch adminiſtrator 
may bring actions. Judgment in C. B. affirmed in B. X. Woolaſton 


v. Walker, M. 5 G. 2. Str. 917.] 


- * 


If the ordinary does not grant adminiſtration to him, who ought 
to have it, a prphibition, or mandamus ſhall be granted. Dub. 1 Leo. 
240. Latch, 67, 68. Acc. 1 Sid. 280. 370. Semb, Jen. 225, 66 


(B 8.) When it may be repealed. 


If adminiſtration be regularly granted to the next of kin, the or- 
dinary cannot revoke it without cauſe, and grant it to another; for 
| he has executed his authority. R. Ray. 93. 1 Sid. 179. D. Sid. 
280. R. 1 Sid. 293. 372. 1 Lev. 158. 186. 305. Dub. 2 Brownl« 
119. KR. Al. 56, Sti. 10. | | 
Tho' there be a male adminiſtration afterwards z ſor he ought to 
take ſufficient caution againſt it. Per Hale, 1 Vent. 219. Al. 56. 
Tho' it was granted after a caveat entred, Dub. 1 Sid. 371. 
1 Lev. 187. | p 
And if there be a ſuit to repeal it in the ſpiritual court, a prohibi- 
tion ſhall go. Latch, 68. Al. 56. Vide in Prohibition, (G 18.) 
But if adminittration be granted, non vocatis jure vocandis, it may 


be repealed. 1 Lev. 305. * 
| , 
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So, if it be granted by a biſhop, when there are bona natabilla. R. 
Lev. 305. Re | | notabilla, 
g Or, 5 * archbiſhop, when there are not. 
So, if it be granted to the next of kin of a wife, and not to hee 
huſband. R. 1 Sid. 40g. | 


So, if it be granted to one not next of kin, 1 Sal, 38. 


[If inteſtate leaves a wife, and his ſiſter obtain adminiſtration on 
mme common oath, that he left none, &c, it may be revoked. Harri- 


v. Weldon, T. 5 G. 2. Str. 911. | 
Or, to the next of kin, when another was reſiduary legatee. R. 
2 Lev. 56. 1 | | 
Tho” there be not then any reſidue z for there may be afterwards 
Dub. 2 Lev. 56. 1 Vent. 218. | 
So, if the next of kin become an idiot, or otherwiſe incapable. 
R. 1 Sid. 373- 1 Lev. 158. | 


Or, if it was granted to another, in reſpect of ſuch incapacity, 


which is afterwards removed. N. 1 Sid. 372, 3. | 
So, if it be granted to any one of kin with another not of kin; 
as, to a filter and her huſband; for he continues adminiſtrator aſter 
the death of his wife. Al. 36. . : wg | 
So, if it be granted upon refuſal of an executor, who had before 
adminiſtred. Off. Ex”. 56, 57. 


Yet if an adminiſtration be repealed, quia improvide, it ſhall be 


granted to the ſame perſon, 1 Sid. 293. 
(B o.) hat afs, before repeal of an ar ur” ch are good.) If 
ter 


adminiſtration be regularly granted, and afterwards for cauſe re- 
pealed, all lawful acts by the firſt adminiſtrator remain good. _ 
So, if adminiftration be regularly granted to him to whom it does 
not belong, and afterwards repealed upon a citation, all acts by 
the firſt adminiſtrator are good; as, if he gives the goods of the 


inteſtate to another. R. 6 Co. 18. 6. Cro. El. (460.) Per two Fo 


Gawody cont, Mo. 396. Adm. 1 Sal. 38. 


Tho' the gift was with an intent to defeat the ſecond adminiſtra- 


tor; for it ſtands good againſt him, tho” by the . 13 Elia. it was 
void as to a creditor, R. 6 Co. 18. 5. 
And, made pendente lite upon the citation. X. Cro. El. (460.) 
If adminiſtration to a creditor- be repealed by the next of kin, the 
creditor ſhall retain, 1 Sal. 38. | | 
So, if an adminiſtrator aſſign a term, and upon a citation to repeal 
the adminiſtration it is confirmed, but upon an appeal from this ſen- 
tence it is repealed, the aſſignment is good. R. Ray. 224. 2 Lev. 
90. | | | 
(Payment of money to an executor who has obtained probate of a 
forged will, is a diſcharge to the debtor of the inteſtate, notwith- 


ſtanding the probate be afterwards declared null, and adminiſtration 


be granted to the inteſtate's next of kin. Allen v. Dundas, B. R. 
H. 29 G. 3. 1 T. R. 125.) | | 
A probate, as long as it remains unrepealed, cannot be impeached 
in the temporal courts. 1b:d.] 


(B 10.) What not.] But if adminiſtration granted be repealed 
Upon an appeal, all acts are avoided ; for the appeal ſuſpends the 


ſentence. R. 6 Co, 18. 6. And 
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And if the adminiſtrator had obtained judgment fora debt of the 
inteſtate before the repeal, the defendant ſhall avoid it by audita que- 
rela. R. 2 Sand. 149. 1 Mod. 62. 

If he had judgment and execution againſt the dibior; it will be no 
bar in an action afterwards againſt the ſame debtor by the lawful ad- 
miniſtrator. R. 1 Vent. 349. 

80, if adminiſtration be granted upon the concealment of a will, 
and afterwards the will appears, all meſne acts by the adminiſtrator 
are void. Vide Pl. Com. 280. R. acc. 2 Lev. 183. 

Tho' the executor refuſe, and do not prove the will when it is pro- 
duced: for the adminiſtration was void, and cannot be of effect by 
the refuſal of the executor afterwards. R. 2 Lev. 183. Vide She, 
412. 

So, if the executor do not prove the will, whereby adminiſtration 
is granted to a debtor, if he afterwards prove it, he may ſue the ad- 
miniſtrator for the debt. R. 1 Leo. go. | 

So, if after adminiſtration granted, a new adminiſtration be ob- 
tained by fraud, without a repeal of the firſt, and the ſecond admini. 
ſtrator releaſe, and then his adminiſtration be e the releaſe 


ſnall be void. R. Dy. 339. 6 Co. 19. a. 


(C) Executor de fon Tort. 
(C 1.) Who ſhall be. 


[WHAT acts make a perſon liable as executor de ſon tort is a mat- 
ter of law for the judge to decide; it is for the jury to ſay 
whether the acts be ſufficiently proved. 2 Term Rep. go.) 

If a man intermeddle with the goods of the inteſtate Ghent taking 
adminiſtration, he will be an executor de for tort, [ And the ſlighteſt 
circumſtance of intermeddling is fufficient. 2 Term Rep. 97.) 
As, if he uſe or ſell the goods of the inteſtate. R. 5 Co. 33. b. 

If he pay debts. 5 Co. 33. 6. 34. a. Dy. 105. b. 

If he receive a debt due to the inteſtate, and give an acquittance 
for it. R. Bend. 73. Dy. 166. . Mo. 14. 1 And. 11. 5 C. 


4. a 
[If A. the ſervant of B. ſells goods of an inteſtate, as well after as 
before his death, tho' by the inteſtate's direction, and deliver the mo- 
ney ariſing therefrom into the hands of B., B. may be ſued as exe · 
cutor de ſon: tort. 2 Term Rep. 97.) 

[So, if a perſon having intermeddled in the inteſtate's affairs has 
money of the inteſtate in his hands at the time of an aCtion brought. 
1d. ibid.] 

If he cancel a bond, in which the inteſtate was bound to another, 
and give his own bond for the ſame ſum. R. Cro. El. 114. 
Cro, El. 120. 

If he diſtribute of the goods of the inteſtate to the poor. Dy. 166. b. 
in marg. 

If he milk the cows of the inteſtate. Bid. : 

If he take the goods of the inteſtate to diſpoſe of at his «ples 
K. 1 And. 11. 

Or, for his own debt. Vide 5 Co. 30. ö. 


lt he take an aghelute bill of ſale of the . of his debtor, ws 
ay 


. 


p 
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n time t tak | 
— continuing in poſſeſſion is inconſiſtent with the deed, and 


fraudulent againſt creditors. 2 Term Rep. 587.1 ys 
If he ſue, or anſwer to a ſuit, as executor. 
So, if he take the goods of the inteſtate into his poſſeſſion z that 


makes him executor de ſon tort, when there is no other executor, or 
adminiſtrator. 2, Dy. 105. ö. Per Dyer, acc. Dy. 166. 5. Adm, 
5 Co. 38. b. Vide Of. Ext. cap. 14. R. acc. 2 Brownl. 183. 

If he take only a dog of the inteſtate, Dy. 166. 6. in marg. 


Or, any part of his goods. R. Cro. El. (472.) 
So, if a man has ſome colour to intermeddle with the goods of an 


inteſtate, but exceeds his authority, that makes him executor de fon 


tort : as, if a man, who has letters ad colligenda bona, ſell goods not 
periſhing. R. Dy. 255, 6. 


If a wife, for her paraphernalia, take more than is convenient for 


| her degree. Dy. 166. 6. 
So, by the ff. 43 El. 8. if adminiſtration by fraud be granted to a 


perſon inſolvent, Sc. who gives goods to B., or releaſes a debt from 
him to the inteſtate, B. for ſo much ſhall be executor de /on tort. 

So, an huſband, who has goods given to his wife by covin, ſhall 
be charged as executor de ſon tort. R. Cro. El. 406. 810. 

Or, if an huſband, after the death of his wife executrix, has goods, 
. which the, being ſole, made a giſt of by covin. R. Cro. EI 406. 
Mo. 396. Vide 2 Leo. 223. Ty 8 

So, if a man intermeddle with the goods of an inteſtate, claiming 
as exccutor, he may be charged as executor de ſon tort, tho? another be 
executor, who proves the will. R. 5 Co. 34. a. ; - 56h 

As, if he pay debts, or legacies, or receive debts, &c. 5 Co. 34 a. 

So, if a man intermeddle, and afterwards another takes admini- 
ſtration, he may be ſued as executor de ſon tort, R. Hob. 49. Per 
Halt, 1 Sal. 313. | 

So, if he im telf takes adminiſtration, he may afterwards be ſue 
as adminiſtrator or as executor de ſen tort, for the goods which he 
adminiſtred before. R. Cro. El. 102. 2 Brownl. 183. Off. Ex. 
cap. 14. R. Cro. El. 810. INE: „ 

So, an executor de ſon tort may be ſued, tho? he delivers the goods 
to him who afterwards takes adminiſtration. R. Cro. El. 565. 
Cont, where the adminiſtrator has adminiſtred to the value of thoſe 
goods. Vide peſt. (C 3.) Cont. where he delivers the goods to the 
lawful adminiſtrator before the action; for then he may plead plene 
adminiſtravit. ' Per Holt, 1 Sal. 313. [2 Term Rep. 100. 

[But he cannot plead that after action brought, but before plea pleaded, 
he delivered over the effects to the rightful adminiſtrator, though in 
Tat no adminiſtration was granted till after the action was brought. Cur- 
tts v. Vernon, B. R. Eaft. 30 G. 3. 3 T. R. 587. Hil. 32 G. 3. 
2H. Bl. 18. in error.] | | « 


(C 2.) Who not. 


But if a man put an horſe of the inteſtate into his ſtable, that does 
not make him executor de ſon tert. Per Paſton, V. Ex". c. 14. 

If he pay the tunerals, or debts of the inteſtate, with his own 
money Off. Exre 6. 1 4. | | It 


* , J * 


to leave them in his poſſeſſion for a limited time, and in — 
he debtor dying, he take and ſell the goods; for the 
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If he give or ſell the goods of the inteſtate to A., that does not 
make A. executor de ſon tort. Dub. Win. Ent. 341. [ Semb. cont 
2 Term Rep. 97. ] | f 

So, if the owner of the houſe, where the inteſtate died, lock up 
his goods, till he can be diſcharged from them, | | 

So, if he intermeddle only about his funerals. Dy. 166. 3. 

Or, claim a property in the goods ; as, by gift of the inteſtate, or 
as paraphernalia, &c. Dy. 166.b. 5 Co 34.4 

Or, by writ ad colligenda bona. Dy. 166. 6. 

Yet in theſe caſes the defendant muſt ſhew the ſpecial matter. 


So, if a man take goods out of the paſſeſſhon of the lawful execu- 
tor or adminiſtrator, it does not make him executor de /on tort. 5 Co, 
34. 4. | 

Or, do not take them out of their poſſeſſion, if they have admini- 
ſtred to the value. Vide pgſt. (C 3,) 

Or, if the adminiſtration was granted before his intermeddling, 
Per Halt, 1 Sal. 313. | 


(C 3.) How he ſhall be charged. 


If a man adminiſter as executor de ſox tort, he is liable to the ac- 
oo of the lawful executor, or adminiſtrator, Carth. 104. Of. 
E. 257- 

ag the action of a creditor. Bid. 3 : 

[A court of equity will not decree againſt an executor de ſon tort, 
without ſetting up an adminiſtrator, Eddowes v. Deane, in Sc. 
H. 1718, Bunb. 36.] WER 

And (hall be charged as executor generally, in the writ, and count. 
5 Co. 31. a. Vide in Pleader, (2 D 2.) Vide Off. Exr. 254. 

And, if there be alſo a lawſul executor, they may be joined in the 
ſuit, or ſued ſeverally, OF. Ex. 255. 


Otherwiſe, if there be a lawful adminiſtrator ; for he cannot be 


Joined in a ſuit with an executor de /n tort. Ibid. 
So, if a creditor take adminiſtration, he may maintain debt, &. 
for his money againſt him, who before his adminiſtration was execur 


tor de ſon tort, as well as treſpaſs, or trover for his goods. R. St, 


384. | 
If an executor ge ſon tort plead ne unguey gxecuter, and it be found 
againſt him, he ſhall be charged generally, as another executor, 


with the whole debt de honig propriiss Off. Ex. 257. 


If he plead plene adminiſtravit, he ſhall not be charged beyond the 
aſſets which came to his hands, Dy. 166. 6b. in marg. | 

[A legal act done by an executor de fon tort will bind the rightful 
executor, Ld. Raym. 661. ] | 5 

And therefore, he ſhall be allowed, if he pay debts to creditors. 
R. 5 Co. 30. b. Per Holt, Carth. 104, 3 

If he pay debts with his own money, he may retain goods of the 
inteſtate in his hands to the ſame value. R. 1 Sid. 76. 

[And if the rightful executor bring trover againſt him, he ſhall re- 
cover only ſo much in damages, as he has adminiſtred unduly ; and if 
an executor de ſon .tort pay 1007. of the teſtator's in a bag to a cre- 


Aitor, the rightful executor ſhall not have troyer againſt the creditor. 


J. Raym. 661. | | 
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f So, if adminiſtration be granted, and the adminiſtrator adminiſters 


to the value of the goods, which the executor de ſon tort took before 
:dminiſtration granted, the executor de /on tort upon plene adminiſtra- 
vit ſhall be excuſed. R. Cro. Car. 88. "Rs es 

If an executor de ſon tort takes adminiſtration, all acts done by 
him before are good by relation. Mo. 126. 3 

If A. diſpoſes of the goods to B. for payment of funeral charges, 
and afterwards takes adminiſtration, he ſhall not have zrover againſt 


B. for the goods. R. per two J. Holt cont. Sal. 295. Skin. 274, 


ide Carth. 104. | 1 

If an executor de ſor tort take a term for years of the inteſtate, he 
ſhall be chargeable for waſte, R. 3 Mod. go. 3 Lev. 35, 

And for the rent. Vide 3 Lev. 35. 


And upon a judgment againſt him, the term ſhall be taken upon a 


i faciasr, 2 Jon. 73. 1 Fent. 303. 
at of a A. for years of a reverſion he cannot be poſſeſſed, and a 
ſale by him will be void. R. Mo. 126, g 


But an executor de ſon tort cannot retain for his own debt. R. 


5 Co, 30. . R. Tel. 137. Mo. 527. R. 2 Mod. 5 1. D. Gab. 
216, 21). [2 Term Rep. 97. ]] | h 
[Though he may have obtained the aſſent of the rigatful admini- 
ſtrator, after adminiſtration granted, and 1 4 his debt was of a 
ſuperior degree. Curtis v. Vernon, B. R. E. 30 G. 3. 3 T. R. 
587. H. 32 G. 3. 2 H. Bl. 18. | | 
Yet if an executor de ſon tort afterwards take adminiſtration, he 
may ſhew it, and then retain it for his own debt. 2 Vent. 180. 
Tho! he take adminiſtration pendente lite. R. Sti. 337. | 
[If action is brought againſt A. as executor, who pleads a retainer, 
and no aſſets ultra; and plaintiff replies, executor de /on tort; A, 
rejoins adminiftration granted puis darrein continuance ; both pleas 


are conſiſtent, and good, Vaughan v. Browne, H. 12 G. 2. And, 


328. | 
By the ff. 43 El. 8. an executor de ſon tort by gift, &'c. of an ad- 

— bo had adminiſtration by covin, may retain for his own 
ebt, | 

So the executor of an executor de ſon tort ſhall not be charged by 

the common law, but only;in equity. R. 2 Med. 293. 


When an Adminiſtrator ſhall have Relief, or be relieved againſt in 
Equity, vide Chancery, (2 B 1, 2.) .: 


Pleading in Actions by and againſt Executors or Adminiſtrators, 


- 29 (E 14.—F 10.) — Pleader, (2 D 1, Cc. 10, ,. 
3L 12, | | | 


Vide alſo concerning Adminiſtrator, Admin: FOO Chan, 
, (4 A g.)— Covenant, (B |. 1.) a ; , 25 | | "Js 
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ADMIRALTY. 
(A) The Antiquity of the Admiralty, 


1 admiral and court of Admiralty have been time out of mind, 


and ſo it was ſaid in the time of Rich. 1. Co. Lit. 260, 
And this appears by ſeveral records in the time of Hen, 3. Ed. f, 
Sc. Co. Lit. 260. b. 4 It. 145. 1 Kol. Abr. 528. Seld. Mare 


n 
But all the commiſſions of the king before the time of king ln 


are loft. Seld. Mare Cl. I. 2. c. 14. 

In the time of Hen. 3. he was named capitaneus et cuſtos maris, &c. 
Seld. Mare Cl. I. 2. c. 14. Spel. G. 14. 16. i, 

In the time of Ed. 1. Ed. 2. fc. there were three named admi- 
rals, viz. at Yarmouth, Portſmouth, and the Weitern or 1riſh Coat. 
Seld. Mare Cl. I. 2. c. 14. Spel. Gl:f. v. Admiral, p. 15. 4 Inft. 115. 

And in the 15th Ed. 1. poſt reditum regis ab Hierofolyma primò in- 
troduct. videtur admiralli nomen. Spel. Glofſ. v. Admiral, 15. 

Et primus admirallus Angliæ videtur Richard Fitz Alan. 10 R. 2. 
Sp. GI. 15. | | | | 

The name of admiral ſeems to be derived ab Arabico Amir, prefetus, 
et Greco, aus, Marinus. Spel. Gl:f. v. Admiral, 12. 4 Infl. 147. 


(B) The Authority of the Admiral. 


TH authority of the admiral depends upon his commiſſion. 
And he is conſtituted ſometimes for life. 4 1. 145. 
Sometimes, quamdiu regi placuerit. Ibid. 

And by the /. 2 . & H. 2. commiſſioners of the Admiralty (when 

it is in commiſſion) ſhall have the ſame authorities, juriſdictions, and 

powers, as the lord high admiral. | | 
The admiral has the authority of having ſeveral officers under him. 
As, the office of vice-admiral in ſuch and ſuch counties. 2 Le. 

103. 85 
The office of regiſter in the Admiralty. 2 Geo. 114. 8 
And ſuch office uſually determines with the office of admiral. Dub. 

2 Leo. 103. Semb. 2 Leo. 114, 115. 

As to the admiral of the Cingue Ports, vide in Franchiſes, (E 3.) 
As to the impeachment of an admiral, wide. Parliament, (L 21.) 


(C) Commiſſioners of the Admiralty. 


DY the /. 2 V. & M. 2. commiſſioners of the Admiralty always 
had, and ſhall have the ſame juriſdictions, authorities, Oc. as 
lord admiral. 

By the ff. 13 & 14 Car. 2. 20. the admiral by warrant under 
hand and ſeal, or any two officers of the navy, Oc. may impreſs an) 
ſhips, boats, &c, needſul for his majeſty's ſervice, paying ſo much per 
ton as merchants uſually pay. ny, 


(D) Perquilites of the Admiralty. | 
RY the f. 2 H. 5. 6, , 3. the admiral ſhall have the forfeiture in 


all caſes (out of the Cinque Ports) as hath been accuſtomed of 2 | 


to the office of admiral of Zngland, - 
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And therefore, by the uſual grant to have bona piratarum, the admi- 
ral ſhall have the proper goods of a pirate after his conviction. R. 
3 Bul. 148. Vide 1 Rel. 285. 2 
© So, the goods of traitors, felons, felones de ſe, fugitives, &c. found 
within his juriſdiction. Sir L. Jen. 1 vol. 89. 98. (In his charge at 
a ſeſſion of Admiralty.) 5 . 
The admiral of right has a tenth part of all prize goods, Sir 
L. Jen.-1 vol. 88. | 35 : "8 
[By 13 C. 2. c. 4+ J 2. the tenth of prize goods is taken away.] 
All wrecks, jetſon, flotſan, legan, derelifts, and deodands not granted 
to the lords of manors, or others. Sir L. Fen. 1 vol. 89. be a 
All the goods of the king's enemies taken without commiſſion, or 
found, or by accident brought within the Admiralty commiſſion, 
Bid. | | | 
All fines and amerciaments in the court of Admiralty. Bid. 
Royal fiſhes, as whales, ſturgeons, &'c. Sir L. Jen. 1 vol. 89. 98, 


(E) Juriſdiction of the Admiralty. 


(E 1.) For all Offences done ſuper altum Mare. 


(THE judge of the Admiralty exerciſes two ſpecies of juriſdiction: 
ficſt, he has conuſance and juriſdiction of all things done ſuper 
altum mare out of any county : ſecondly, he hears and determines all 
cauſes as to ſhips and goods ſeized and taken as prize; excluſively of 
any other juriſdiction, except upon appeal. The firſt is called the 
Inſtance Court; and, to give it juriſdiction, the cauſe of ſuit muſt ariſe 
not only upon the high ſea, but the libel mult allege it to be ſo. 
The other is called the Prize Court; and has cognizance of the queſ- 
tion, * prize or no prize,” with reſpeCt to goods taken on land in 
conſequence of a ſurrender to ſhips at ſea, or repriſals made on ſhore 
by a naval force (as well as of goods captured at fea) ; and the man- 
ner of proceeding in the Inſtance Court and Prize Court is totally 
different. In civil and marine cauſes the appeal is to the king in 
Chancery, to be finally decided by delegates 3 but from the Prize 
Court the appeal is to commiſſioners conſiſting of the Privy Council. 
Lindo v. Rodney, B. R. M. 22 G. 3. Dougl. 613.] | | 
| [ln the queſtion of prize a common law court has no juriſdiction, 
it belonging ſolely to the Admiralty : nay, even if the capture be on 
land, provided it be by a naval force, the Admiralty court have ex- 
cluſive juriſdiction over it as a queſtion of prize, Adenetone v. Gib- 


bens, B. R. E. 29 G. 3. 3 T. R. 270. Smart v. Wolf, B. R. T. 
29 C. 3. 3 T. R. 344.) 
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(E 1.) Murder.] The admiral has conuſance, and juriſdiction of 
all things done ſuper altum mare out of any county. 4 Inf. 134. 
Vide the . 5 El. 5. , 30. On the main ſea, or coaſts of the ſea out 
of any county, Cinque Ports, haven, or pier. Vide 4 Inf. 137. 

And therefore, if a murder be ſuper altum mate, it may be tried 
before the admiral. #. P. C. 54. 

And whether the court of Admiralty has, or has not, juriſdic- 
tion, depends upon the ſubject- matter. Menetone v. Gibbons, B. &. 
E. 29 G. 3. 3 T. R. 267.4 | 5 
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Or, by the Hat. 15 R. 2. 3. if it be in great ſhips hovering in the 
main ſtream of great rivers beneath the bridge nigh the ſea, Vide pop, 


E 14.) 5 

( But it muſt be ſuper altum mare, and not in partibus tranſmarini,, 

H. P . . 5 1 

And the death of the party, as well as the ſtroke, ſhall be ſuper al. 

tum mare. Ibid. | 
So, manſlaughter ſuper altum mare will be within the juriſdiction of 

the admiralty. Sir L. Jen. 1 vol. 93. 

| W 6g infortunium, ſe defendendo, or as felo de ſe upon the 

ſea, where the coroner does not inquire ſuper viſum corporis, Ibid. 


(E 2.) Treaſon.] So, high treaſon done ſuper altum mare may 
be tried by the admiral. Vide fat. 28 H. 8.15. Vide 3 Infl. 112. 

So, high treaſon, murder, robbery, Sc. upon the ſca flowing be- 
tween the high-water and low-water mark; for tho', upon the re- 
flux, the land between high and low water is :nfra corpus comitatus, 
yet upon the flow of the ſea, it is within the juriſdiction of the admi- 
ral. 3 Inf. 113. | 


If a man ſurrender the king's ſhip to the king's enemy upon the ſea, 


it will be treaſon, as well as if he delivered a fort, Sc. upon land; 
if it is done proditorie. Sir L. Jen. 1 vol. 86. 

So, if he give aid, relief, or intelligence to an enemy upon the ſea, 
Sir L. Jen. 1 vol. 86. 92. | 

Every offence, which will be treaſon, murder, felony, manſlaugh- 
ter, mayhem, riot, miſdemeanor, c. if committed upon land, will 
be an offence of the ſame nature, and ſhall have the ſame puniſh- 
ment, if committed upon the ſea. Sir L. Fen. 1 vol. 86. 97. 


(E 2.) Piracy. What ſball be.] So, piracy or depredation upon 


the ſea was triable before the admiral, And an acceſſory to piracy is 
triable before the admiral, ſince the fat. 28 H. 8. 15. 3 1. 112. 
Sir L. Fen. 1 vol. 94. | 


And by fat. 11 & 12 Mill. 3. c. 7. /. 10. perſons either on the 


land, or by ſea, aiding, Sc. any pirate to commit any piracy, Sc. if 
fuch piracy, &c. be committed, ſhall be adjudged accefſaries before, 
and perſons ou the land, or by fea, knowingly receiving, c. ſuch 
pirate, or knowingly receiving into their cuſtody, any goods pirati. 
cally and feloniovily taken, ſhall be adjudged acceſſaries after the fact, 
and ſhall be tried after the courte of the laws of the land, according 
to the fat, 28 H 8. c. 15.] 
By the common law, piracy by a ſubjeCt was petit treaſon ; but that 
is taken away by the fat. 25 Ad. 3. 2. 3 Iuſt. 113. H. P. C. 77. 

Piracy is, when a man commits a robbery upon the ſea. 3 Inft 
113. Sir L. Jen. 1 vol. 94. 

As, if by violence he ſeize a ſhip or the goods of another upon the 
ſea, putting him in fear. Sir L. Jen. 1 vol. 94. ; 

'Tho? the perſon robbed be a ſubject of a foreign prince, or ſtate 10 
amity with the king. id. : 

Or, the perſon, who robs has a commiſſion from a foreign prince, 
if he, who is robbed, is not an enemy to ſuch prince, Did. 

So, by the far. 11 & 12 W, 3. 7. made perpetual by 6 Geo. 1. 19. 
a ſubject ſhall be a pirate, who commity piracy, &c. or act of 9 
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tility againſt another ſubject on the ſea, by colour of a commiſſion 
from any foreign prince, c. 2 It : f 

So, a maſter, or ſeaman, who feloniouſly runs away with ſhip, 
goods, Oc. or yields them voluntarily to pirates, or combines, or at- 
tempts to ſeduce the maſter, mariners, &c. to yield up or run away 
with them, or to tutn pirate, or go over to pirates. | 

So, by this ſtatute, and 8 Ges. 1. 24. if any-afſiſt, or adviſe any to 
be ſo, who commits piracy, or knowingly receive, &z. pirates, or 
goods piratical, or knowingly trade with, ſupply, or correſpond with 
pirates, or forcibly board a ſhip, &c. and tho he do not carry off ſuch 
ſhip, &c. throw overboard, or deſtroy any part of the goods. | 

[By 8 Geo. c. 24. perſons declared acceſſaries to piracy by fat. 
11G 12 W. 3. c. J. ate made principals, and to be tried according 
to that ſtatute, and ſuſfer ſuch puniſhment as principal pirates. ] 

But it will not be piracy, if the ſubjects of a prince in enmity with 
another, take, upon the ſea, by force; the goods of the other enemy. 
R. 4 Inft. 154. 1 Rol. 175. — | 

Tho! they are taken and brought into England ; which is in amity 
with both ſtates. 4 Inf. 154. 2 R. 3. 2.4. | 

So, it will not be piracy, where the man, who loſt his goods, was 
in enmity with the king of England. 4 Inſt. 1 54. | 

Or, in enmity with the prince, who gave the commiſſion to the 
captor. Vide Sir L. Fen. 94. | 

Tho' the captor was a ſubject of the king of England, and took his 
commiſſion from a foreign prince without licence, which is not law- 
ful. Bid. | | 

Tho' the perſon taken be a friend, if he was btought without J 


_— to the port of ſuch prince to have judgment there upon him. 
1. : : 
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| 15 
90, it is not piracy, if the taking was within a creek, port, &c. | | þ 15 
for that will be felony triable at common law, Mo. 756, 3 1nft. 113. Y | il 
Vide poſt. (E 14.) © * ; | na 
If it was upon the Thames ; for it is infra corpus comitatus. Per A! | N 
two F. 1 Kol. 175. | 1'f N 
By jus gentium, the taking of goods by piracy does not alter the | | 6 
property. Gro. de J. B. & P. J. 3. c. 9. f. 16. | 


But by the civil conſtitution, the property may be given to the re- 
captor. Ero. ibid. f. 17. e 
And fo it ſhall be by the law of Spain. id. | 
And therefore, where goods taken by pirates are brought to Eng- 
land, the owner may take them. R. 1 Rol. 285. Vide Biens (E). 
Ty pardon of all felonies, piracy is not pardoned. H. P. C. 77. 
9. 756. 3 Inſi. 112. | | 
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(E 4.) Felony, &c.] So, all other felonies upon the ſea are 
within the juriſdiction of the admiralty : as, cutting out tongues, 
putting out eyes, ſodomy, rape, larceny, Sc. Sir L. Jen. 1 vol. 94. 


8 (E 5.) Heu tried, By the flat. 28 H. 8. 15.) The trial for trea- 

on, murder, piracy, Sc. before the admiral, was according to the . 

courſe of the civil law ; and for this the offender could not be con- wil | 
"itted, or executed, without confeſſion, or expreſs teſtimony. Yide v8 

| fat. 2) H. 8. 4. and 28 H. 8. 8 | 4, 
b 2 
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And therefore, by the fat. 28 H. 8. 15. all treaſons, felonies, rob. | 

beries, murders, c. on the ſea, or where the admiral hath juriſ. comt 
diction, ſhall be tried, Sc. in the realm, as if done on land: and court 
commillions under the great ſcal ſhall be directed to the admiral or Bu 
his lieutenant, and three or four others to be named by the chancel. c. JC 
lor, Sc. to hear and determine ſuch offences, after the courſe of the ſhall 
laws of this land for like offences done in the realm. So, by the fat, 

27 H. 8. 4. all offences upon the ſea, except treaſon. 


And ſuch commiſhoners, or four at leaſt, ſhall have full power to 80 
inquire by jury, Cc. and an indictment by them of ſuch offence ſhall the h 
be good, and ſuch proceſs, judgment, and execution ſhall be thereon, By 
as for the like offence at land. | depw 

And the jury ſhall be of the ſhire within the commiſſion, and no of He 
challenge for want of hundred. 80 

And the perſon convicted ſhall ſuffer death, loſs of lands, an coalt 
goods, as for the ſame offence at land, and have no clergy. | withi 

In caſes which would be manflaughter at land, the jury is always At 
directed to acquit. Fofter, 288.) for tl 

A commiſſion directed within the juriſdiction of the Cinque Port. comit 
ſhall be to the lord warden, and three or four others, and the trial, 80 
Sc. ſhall be by the inhabitants of the Cingue Ports, or the members if it 
thereof. | h ſea, 

And therefore now, the trial may be in the ſame manner, as for Angi 
an offence at common law. Vide 3 Inft. 111. ö 
I the offender ſtand mute, he ſhall be ſubject to peine forte et dure, 

e. . 114. | = 8 
But this ſtatute does not alter the nature of the offence, which of 5 
ſhall be determined by the civil law, but the manner of trial only, 3 
H. P. C. 77. Mo. 756. 3 Inſt. 112. As 

Nor, does it extend to offences within creeks, ports, Ec. which a 
are within a county, and were felonies at common law. H. P. C. = 
77. cont. Mo. 122. | 885 inqui 

And therefore, ſuch felony within a creek, Ec. is not ouſted of eee 
clergy. Mo. 756. | 5 | ſerved 

So, it does not extend to an acceſſory, who, if it was upon the 1 
ſea, is triable by the admiralty; if upon land, it is not triable at al, 1 
. 28 . The 3 Inſt. 112. | | | the cc 

So, it does not extend to murder, where the ſtroke was ſuper altun ſuch t 
mare, and the death upon land. 3 [nft. 48. 

And tho' the ſtatute gives a foriciture of life, lands, and goods, 
it makes no corruption of blood. H. P. C. 78. K. 1 Sat. 85. Fo 


3 Inſt, 112, | the A 


(E 6.) By the fat, 11 & 12 /,. 3.7. and 4 G. 11.] Aſter di Motin 
ſtatute, the trjal beſore the admiral was diſuſed. | : 95 
But by the ſat. 11 C12 . 3. J. all piracies, &c. on the ſea, dt 4 


in the admiral's juriſdiction, may be tried on the ſea, or at land, in . 6h 
his majeſty's iſlands, plantations, &c. to be appointed by commiſſion, _ 
under the great ſea}, or ſcal of the admiralty, to his majeſty's admi- > " 
rals, vice-admirals, rear-admirals, judges of vice-admiralties, com I ty 
manders of ſhips of war, or any of them, and ſuch others by name ſhips 
as the king ſhall appoint, : 5 


: c. may 
And ſuch commiſſioners or any of them, by warrant, a proh 


court of admiralty conſiſting of ſeven perſons. | | 
But by the fat. 4 Geo. 1. c. 17. /. 7. [made perpetual by 18 Ges. 2. 

c. 30-] pirates may be tried by 28 H. 8. 15. as well as this act; and 

ſhall be debarred of the benefit of clergy. | 


(E 7.) For all other Matters ſuaper altum Mare. 


So, the admiralty has juriſdiction of all other matters done upon 
the high ſea : as, of folſau, ligan, &c. 1 Sid. 178. 3 : 
By the Hat. 13 R. 2. F. it is allowed, that the admirals and their 
deputies may meddle of things done on the ſea, as uſed in the time 
of Ad. 3. the king's grandfather, | 
So, by the fat. 5 El. 5. / 30. In matters on the main ſea, or 


within the Cinque Ports, nor in any haven, or pier. 

And if it be between high and low water mark when the fea flows; 
for then it is ſuper altum mare, tho' upon the reflux it be infra corpus 
comitatus. 3 Inſt. 113. | | 
So, if it be, when the ſhip is at anchor in the road of Guinea, &c, 


ſea, and the foreign port perhaps is not within land, as a port in 
Hnglaud is. R. 1 Rol. 250. 


(E 8.) For a Truce, or Safe-Conduct broken. 


oſ all offences ſuper altum mare, contrary to a truce, or ſafe- conduct 
of the king. Adm. by the fat. 2 H. 5. 6. Sir L. Jen. 1 vol. 96. 
And now by the ſame ſtatute 2 H. 5. 6. the king by letters patent 
may appoint a conſeryator of the truces, ſafe-conduCts, gc. who, by 
authority of ſuch patent, and by commiſſion of the admiral, may 
Inquire of all offences againſt them, upon the main ſea ; the deter- 
mination of the death of a man, and execution of the ſame being re- 
ſeryed to the admiral, | | 
And by the ſame ſtatute, ſuch conſervator (having two learned in 
the law aſſociate in his commiſſion) may inquire within the body of 
the county, and liberty of his port, of any offence done there againſt 
ſuch truce, and king's ſafe- conduct. | | 


(E g.) For Prize Goods, | 
[For the proceedings as to prize veſſels taken in time of war, ſee 
the Anſwer of the King of Great Britain to the Expoſition of the 
Motives of the King of Pruſſia, 1 Mag. on Inſt. 486.; and the ſe- 
veral prize acts, 17 Geo. 2. c. 34+ 3 29 Geo. 2. c. 34.; 19 Geo. 3. 
& 67. Lindo v. Rodney, Doug. 613. Smart v. Wolf, 3 T. R. 323.] 
So, by the fat, 13 & 14 Car. 2. 14. account for prize goods, Cc. 
excepted out of the act of indemnity, and veſted in the crown, and 


the juriſdiction of the admiralty: but this was repealed by the /at, 
168 17 Car. 2. 6. as to account by admiral, vice-admiral, maſters of 
Ips, or mariners. | | 
And therefore, if a ſentence be there for a ſhip, or goods as prize, 
3 prohibition does not go upon a ſuggeſtion, that it was not prize, or 


| Bb 3 that 
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commit any accuſed of piracy, Se. on oath, and may aſſemble a 


coalts of the ſea, not being part of the body of any county, nor 


if it be alleged /uper altum mare; for the ſhip may anchor upon the 


So, by ancient cuſtom, the admiralty had juriſdiction to inquire 


ccurities for them, or any thing relating to prizes, ſhall be under 
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that it was acquired upon land. R. Carth. 474, FVide Malin & 
Jure Mar. 1 vol. 57.) 

The common juriſdiftion of the admiralty is limited to thing 
done ſuper altum mare; but in matters of prize, the juriſdiction de, 
pends not on locality, but on the ſubject, which is governed by the 


we bell, and not by the rules of the common law, and belongs eich 
fvely (with all its conſequences) to the admuiralty, Day, 594, 


infra. ] 
[And they may give reparation in damages for perſonal injuries te. 
ceived on occaſion of a capture as prize, I. ibid.] 
And the admiralty may inquire, if any defraud the king of prize, 


or the admiral of his tenth part, or buy, or receive prize goods, or 


break bulk before they are condemned as prize, or there be a. decree 

for an appraiſement or ſale. Sir L. Jen. 1 vol. 88. | 
[By the fat. 13G. 2. c. 4. the flag ofhcers, commanders, and 

other officers, ſeamen, and ſoldiers on board every ſhip of war in his 


majeſty's pay, ſhall have the ſole intereſt and property in every ſhip 
and merchandize, which they ſhall take after the 4th of Fanuary 


1739, in Europe ; and after the 24th day of June 1740, in any other 


part of the world, (being firſt adjudged law ful prize in any of his 


majeſty's courts of admiralty in Great Britain, the plantations, ot 


elſewhere,) to be divided in ſuch proportions, as his majeſty, lis 


heirs and ſucceſſors, ſhall think fit to order and direct, by procla- 
mation, to be iſſued for that purpoſe. /. 1.] - a | 
[And the lord high admiral, or the commiſſioners for executivg 


the office, for the time being, or any three or more of them, or any 


perſon or perſons in any part of America, or elſewhere, ſhall, at the 
requeſt of any Britiſb owner, giving ſecurity, c. cauſe to be iſſued 
in the uſual manner, to ſuch perſon as the owner ſhall nominate as 
commander, a commiſſion, or letter of marque, to take the ſhips or 
veſſels of his majeſty's enemies: and ſuch ſhips, Cc. ſo taken, being 
adjudged lawful prize in any of the courts of admiralty before men: 
tioned, ſhall wholly belong to, and be divided among the owner or 
owners, and the ſeveral perſons on board the ſhip commiſſioned, ad- 
ing and aſſiſting in the capture, in ſuch proportion as ſhall be agreed 
on between the owners, and the perſons on board. / 2. 
= [By 13 G. 2. c. 4. / 17. Flota ſhips, galleons, and regiſler flups, 
bound from Buenos Ayres or Honduras, ſhall be tried and condemned 
only in the high court of admiralty.] | a . 
[The admiralty court has juriſdiction over the queſtion of freight 
claimed by a neutral maſter againſt the captor, who has taken the 
goods as prize. And a monition having iſſued, after the goods were 
condemned aud decreed to be delivered to the captors, at the ſuit of 
ſuch maſter againſt the plaintiffs as owners or agents of the prize 
goods to bring into court the produce remaining in their hands to anſwer 
the freight, the court of B. R. refuſed a prohibition z though no fd. 
juſſory caution had been taken before the goods were delivered to the 
captors, but the queſtion of freight had been reſerved by the terms of the 
decree for ſuture confideration. Smart v. Wolf, B. R. 7. 29 0% 3 
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| : (E 10.) Fora Contract ſuper altum Mare. 
E 10.) What contract is allowed by the low of the admiralty.] > 
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the admiralty ſhall have juriſdiction upon contracts made ſuper altum | 


mare. R. Cro. Car. 296. (Vide Mantiſſa, at the end of the 3d edition 
of Cro. Car. where the reſolutions referred to, as in this page, are ſaid 
not to be judicial; and they are accordingly omitted in that edition.) 
And if the contract be good by the law of the admiralty, a libel 


may be there upon it, tho' the contract be not allowed by the com- 
noulaw : 25 if the maſter of a ſhip hypothecate the ſhip for tackle 
or victuals, without the afſent of the owner, A. | Rol. $30. /. 33. 


Hib. Il, 12, __ | : 
Ho, he may hypothecate the goods, or the ſhip, 1 Sal, 34. 


[And the admuralty have cognizance of an hypothecation bond given 
in the courſe of a voyage, though it be executed on land and under ſeal, 


' Menetone v. Gibbons, B. R. E. 29 Geo. 3. 3 T. R. 267.] ] 

[He may hypothecate her during the voyage, but not before it be- 
gins. Leſter v. Baxter, P. 12 G. Str. 695. 1 Ld. Raym. 578.) 

[The maſter, for expences, Cc. abroad, may hypothecate the ſhip, 
and alſo make the owners liable. Samſun v. Braginton, P. 1750, 
1 Veſey, 443+] 5 

And every contract of the maſter, by the law marine, imports an 
hypothecation. 1 Sal. 34. (1 Ld. Raym. 576. Com. 74. S. C. 
Wilkins v. Carmichael, B. R. H. 19 Geo. 3. Dougl. 101. Yates v. 
Hal, B. R. MH. 26 G. 3-1 T. R791 - IS: 

And tho' the contract for repairs be made upon the land, and the 
money paid there, yet, as the cauſe of hypothecation ariſes on the 
ſea, by reaſon of tempeſt, Cc. the ſuit ſhall be in the admiralty court. 
Per Holt, 1 Ld. Raym. 152. | L 

So, tho' the hypothecation be by bill of ſale of part of the ſhip. 
2 Ld. Raym. 982. | 8 

So, it the maſter ranſom the ſhip and goods taken by an enemy, 


or pirate, it will be an hypothecation to himiclf for the ranſom, Semb. 


Iod. Ca. 12 


[And he may libe! the ſhip in the admiralty for repayment of the 


ranſom money 1 Ld. Raym. 22, 2 Ld. Raym. 934. 

So, if the maſter of a ſhip within age embezzel goods delivered to 
him to be carried to any port, there may be a libel againſt him in the 
admiralty, tho” he be an infant. R. 1 Rl. 530. J. 40. 


90, if the maſter of a ſhip, and the mariners commit piracy, with 


out the notice or aſſent of the owner, the ſhip ſhall be forfeited by 
the admiral law, of which our law takes notice. 1 Rel. 530. J. 25. 


[Whoever ſupplies a ſhip with neceſſaries has a treble ſecurity: 


1, The perſon of the maſter; 2. The ſpecific ſhip ; 3. The perſo- 
nal ſecurity of the owners, whether they know of the ſupply or not. 
1. The maſter is perſonally liable as making the contract. 2. The 
owners are liable in conſequence of the maſter's act, becauſe they 
chooſe him ; they run the riſk, and they ſay whom they will truſt 


with the appointment and office of maſter, Per Ld. Mansfield, Rich 


v. Cox, B. R. T. 17 Geo. 3. Cowp. 636. ] 

{ The owners are liable in afſumpſit for neceſſaries furniſhed by or- 
der of the maſter, without their knowledge, although they had leaſed 
— 1 him, and he had coyenanted to repair her at his own 

. id, : | 


b 4 


- * 


(E 14.) What nat. But the maſter cannot ſell the ſhip, _ 
8 1 | | 


| 
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the aſſent of the owners, tho? it be in imminent danger. Per Hz}, 
I Sid. 453. [LI Ld. Raym. 152.) V 

So, if the maſter contract, without an expreſs bypothecation, it 
ſhall not be allowed to be ſued by the law marine. R. 1 Sal. 34. 
[2 Ld. Raym. 806.) ; ; 

So, if the maſter hypothecate the ſhip for money not taken for the 
tackle, victuals, Wc. of the ſhip, it {hall not be allowed. R. II. 
ons. : Hob. 12. | 8 | 

[So, a maſter cannot now ranſom a ſhip captured by the enemy, 
Stat. 22 Geo. 3. c. 25.] x | 

IIk repairs are done to a ſhip in England by order of the maſter, 
there is no lien on the ſhip, or the money it is ſold for. Buxton v. 
Snee, M. 1748, 1 Veſey, 154-] 

Nor has the maſter a lien on the ſhip for wages, ſtores, or repairs 


done in England. Wilkins v. Carmichael, B. R. H. 19 Ge. 3. Doug. 


101.) 


before execution executed at the ſuit of B., the veſſel cannot be ſeiz. 
ed under B. s execution. Ladbrozke v. Crickett, B. R. M. 29 Ge. z. 
2 T. R. 649. | | 


(E 12.) By the Law Marine. 


Laws of Olerin.) So, the admiral ſhall have juriſdiction of, and 
may puniſh every offence ſuper altum mare, which is puniſhable by the 
laws of Oleron, the law of the admiralty, or the law or ſtatutes of the 
realm. 


The laws of Oleron are the ancient uſages generally received, whick | 


Rich. 1, in his return from the Holy Land to Oleron reviſed and ap- 
proved for matters marine, and which all the people of the Weſt af- 
terwards received for thoſe affairs. Sir L. Jen. 1 vol. 87, 

And by theſe laws ſhall be puniſhed all who take upon them the 
conduct of ſhips as maſters without ſkill, Bid. | 

Maſters, who do not pay wages to the mariners, or do not treat 
them with humanity when wounded or fick. Bid. 

Mariners who are ſtubborn, thicviſh, mutinous. Bid. 

Who ſteal buoys, or cut buoys' ropes. Sir I. Jen. 1 vol. 87. 98. 

Who take goods caſt away not wrecks, which ought to be reſtored 
to the owners, the ſalvage being deducted, Sir L. Jen. 1 vol. 87. 


(E 13.) By the Uſages of the Admiralty. 


So, by preſcription, and by the at. 1 Elia, the admiral has the 


conſervancy of the great and navigable rivers, and may inquire of 
thoſe who take fiſh with unlawful nets, &c. or deſtroy the ſpawn. 
Sir L. Jen, 1 vol. 88. 96. | 

If foreigners take filh upon the Engliſh coaſt, without the licence 
of the king, or admiral. Sir L. Fen, 1 wol. 88, ve AE 

If any are guilty of a nuſance to the'ports, or navigable rivers. 
Sir L. Jen. 1 vol. 88. 96. 

Reyrate or foreſtall victuals upon the ſea, hid. | 

Make a confederacy ; as, by labourers, &'c. that they will not 
work but at ſu h times, for ſuch a price, or not finiſh what others 


begun, Sc. Sir L. Jen. 1 vol. 95. * 
, 


[But if A. lend money on the ſecurity of a ſhip, and take poſſeſſion 
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Or, confederate upon the ſea to receive goods, or deliver them, to 
import or export them in fraud of the cuſtoms. Sir L. Jen. 1 vol. 95: 
To diſobey the maſter, c. obſtruct ſervice, Sc. Did. 
If the commander of the navy neglect his duty in requiring 
(alute of the flag, &c. Sir L. Fen. 1 vol. 88. gs. | X 
Or, ſurrender a ſhip, &c. to a Tur, pirate, &'c. without fighting. 


Sir L. Jen. 1 vol. 97. 


(E 14.) Juriſdiction by the Stat. 15 R. 2. 3, Ec. 


So, by the Vat. 15 R. 2. 3. of death of a man, or mayhem done in 
creat ſhips, hovering in the main ſtream of great rivers, beneath the 
bridge of the ſame rivers nigh the ſea, and in no other place of the 
ſame rivers, the admiral ſhall have cognizance. Acc. 4 Inft. 135. 
So, by the flat, 13 Car. 2. 9. J. 36. for offences within that ſtatute. 

And alſo to arreſt ſhips in the great floats for the great voyages of 
the king, and of the realm, | 

And therefore, for the death of a man, and mayhem, in ſuch 

ſhips, the admiralty ſhall have juriſdiction, though it be infra corpus 
comitatus. Semb. 4 Inſt. 135. 137. | 

So, by the /at. 28 H. 8. 15. in haven, river, creek, or 'place, 

where the admiral hath, or pretends to have juriſdiction, hoc eff, upon 
the flow of the ſea between high and low water mark; for tho' it be 
infra corpus comitatus upon the reflux, it is infra juriſdifionem of the 
admiralty upon the flow. 3 Inft. 113. 4 

But offences in an haven, river, creck, or other place infra corpus 
comitatus are triable by the common law. 3 nf. 113. Vide flat. 

5 Bl.g. J 0. = he 

And all ports and havens in England are infra corpus comitatus. 
Per Cock, Godb. 261. | 

So, land inter fluxum et refluxum maris, when not covered by the 
water. Semb. 2 Rol. 157. | | 

and tuerefore, the admiral cannot proceed for a robbery upon the 
Thames, R. 3 Bul. 28. | TE 

Nor, upon ny coaſt, ſhore, or harbour. R. Mo. 892. | 

Bur the juriſdiction infra primes pentes ſhall be only for death, or 
mayhem. Hob. 79. | : | | „ 
And it was ſaid, that the words in the flat. 15 R. 2. 3. (infra 
primos pontes ) ought to be conſtrued between the firſt points, viz. the 
Land's End; for where a man can ſce from the one fide of the water 
to the other, it is infra corpus comitatus. Ow. 122, 3. Semb. 4 Inſt. 
135. | | | 
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(E 15.) Juriſdiction for Mariners' Wages, &c. 


50, ſometimes, a juriſdiction is allowed to the admiralty, tho' the 
thing ſtriftly does not ariſe upon the ſea: as, if there be a ſuit for 
mariners' wages; for they may ſue there jointly, and the law marine 
adjudges when they are forfeited, R. Cro. Car. 296. (Vide Man- 
, at the end of the 3d edition of Cro. Car. where the reſolutions 
referred to, as in this page, are ſaid not to be judicial ; and they are 
accordingly omitted in that edition.) Per taube J. cont. Mallet, acc. 
Ray. 3. R. 1 Vent. 146. 343. R. 3 Lev. 60. 1 Sal. 31. 33. 
2 Hed. Ca. 379. 2 Sho. 96, [2 Ld. Ram. 1044. . An 
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[An officer or ſailor who has engaged to ſerve on board a letter of 


marque for certain wages during the voyage and a ſhare of all prizes, 


is not entitled to any part of the wages, if the ſhip is taken before ſhe 
_ completes her voyage, although he ſhall have been ſent from the ſhip 
before the capture, as prize-maſter on board a. prize taken in the 
2 of the voyage. Abernethy v. Landale, B. R. M. 21 Geo, 3. 
ougl. 539. 
And 2 ſhip is the debtor, and by the law of the admiralty they 
may attach her, which by the common law they cannot do. 1 Lg, 


 Raym. 577. 


(And they may libel the ſhip, tho' all the work was done in the 

river, if they did it in conſequence of being hired for an intended 
voyage, which was never performed. 2 Ld. Ray. 1044.) 
Lo, tho' the defendant allege that the place upon the arrival, at 
which the plaintiffs intitled themſelves, was not a port of delivery, 
and the admiralty refuſe to allow the allegation, yet no prohibition 
will be granted, for the admiralty is the proper judge of that matter, 
2 Ld. Raym. 1247.] : | 

[The admiralty law for wages (as that freight is the mother of 
wages, that none are paid whilſt loading and unloading) may be ſu- 
perſeded by ſpecial agreement. Campion v. Nichelas, M. 7 G. Str, 
405. 
leicht is ſaid to be the mother of wages, and the ſafety of the 


ſhip the mother of freight. Per Ld. Mansfield, Abernethy v. Landalt, 


Doug. 542.] 


So, for. wages of the mate; for he is a mariner. R. 1 Sal. 33. 


[1 Ld. Raym. 398. 632. 

[If the mate becomes maſter during the voyage, he may ſue in the 
admiralty for the wages whilſt mate, but not whilſt maſter. Read v. 
Chapman, T. 5 & 6 G. 2. Str. 937.] 

. [A carpenter may ſue for wages. Wheeler v. Thompſon, T. 12 G. 
tr. 707.] | | 

2 . may. Ragg v. King, H. 3 G. 2. Str. 858.] 

Tho' there be a contract, or charter-party, made for them upon 
land. R. 3 Lev. 60. cont. 1 Sal, 31. acc. Sir I.. Fen. 80. Argu- 
ment on admiralty juriſdictian.) ¶ Vid. infra, that this is not lav.] 

Tho' the contract be for a ſum in groſs, to carry the ſhip from 
Porthmouth to Lenden. R. 1 Vent. 343. | 

Or, there be any ſpecial agreement or deed for them, K. cot. 
1 Sal. 31. | 

| As: wilt ſuch agreement is diſallowed 2 Mod. Ca. 379. 

[The caſes in 1 Salt. 31 & 2 Str. 968. are expreis, that where 
there is a ſpecial agreement, by which the mariners are to receive their 
wages in any other manner than uſual ; or if the agreement be under 

feal, fo as to be more than a parol agreement, in ſuch the admiralty 
has no juriſdiction. But if the common and uſual agreement, generally 
made by parol, happen to be put into writing, merely, without ſeal, 
or the addition of any ſpecial agreement, it is no more than a me- 
morandum of the rate of wages, and does not take away the juriſdic- 


tion of the admiralty. Per. Ld. Mansfield, 4 Burr. 1944- Vide 


2 Ld, Raym. 1206. ] | 
If the mariners have executed a deed to forſeit their wages in cer- 
tain circumſtances, the admiralty may try whether the deed was fravr 


dulent or not. Buck v. Atwd, P. 13 Geo. Sir. 761.] But 


— Ba oo = © 202 -/t 


* . a as 


kk - owt mt a 


ADMIRALTY. 379 
But a ſuit ſhall not be allowed in the admiralty for the wages of 
the maſter ; for his contract is founded upon the credit of the own- 


ers, not of the ſhip. R. 1 Sal. * Carth. 518. 2 Sho. 86. Sir L. 
2 


Jen. 81. Rage v. King, H. 3 . Str. 858. 

Nor, by the executor of the maſter. 1 Ld. Ray. 576.) 
hut if he lays contract infra fluxum et refluxum maris, infra jurif- 
difticnem curiæ amiralitatis, it is well. Barber v. Wharton, M. 13G. 
r AR 

So, the admiralty has juriſdiction, if there be a ſuit againſt the 
ſhip itſelf in the admiralty for the building, mending, ſaving, or ne- 
cefſary ,victuals for the ſhip. R. Cro. Car. 296. (Vide Mantiſſa, at 
the end of the 3d edition of Cro. Car. ut ſupra.) Ad. Mo. 918. 

So, if the ſuit be for annoyance or impediment to the navigation of 
the ſea within a river. R. Cro. Car. 296. | | 

So, if the ſuit be for the reſcue of a ſhip, c. taken by proceſs of 
the court. R. 1 Vent. 1. if the original cauſe was within their juriſ- 
diction. R. Sti. 171. [I Ld. Raym. 446.] 

If the ſuit be there upon a bond given for an appearance there. 
Cro, El. 68 5. Vide poſt. (F 8.) | 

If the ſuit be there upon an expreſs hypothecation of the ſhip for 
tackle. in partibus tranſmarinis. 1 Sal. 34. R. 1 Sal. 35. Dub. 
3 Med. 244. Acc. Mo. 918. Hob. 12 | 9455 

Or, for vict uals carried from the land to the ſhip upon the ſea, and 
ſold there. Per Dod. Latch, 11. 


[Tho' a pilot be a mariner, yet he cannot ſue in the admiralty for 


wages for piloting a ſhip from Sea Reach to Deptford, both being 
within the body of the county, and therefore out of the admiralty 
juriſdiction. 2 Wilſ. 264.} 3 . 
IA ſeaman belonging to a merchant ſhip, which is articled for a 
certain voyage, is prevented from performing the whole voyage, by 
being diſabled by an accident happening in the courſe of his duty 
he is entitled to wages for the whole voyage. Chandler v. Grieves, C. P. 
H. 32 Geo. 3. 2 H. Bl. 606. note.) | 

[Foreign ſeamen at a foreign port enter into articles with the maſ- 
ter, who is alſo a foreigner, for a voyage on board a foreign ſhip, 
and thereby agree among other things not to inflitute any ſuit againf 


the maſter in foreign countries, or cite him before any 2 or magiſ- 


trate, but that they will abide by the maritime code of their own country, 
and the adjudication of their own courts, Having made ſuch an agree- 
ment in their own country, they cannot maintain an action in England 


againſt the maſter for wages, though the ſhip and cargo be confiſ- 


cated in an Engliſb port, and the voyage thereby ended. Gimar v. 


Meyer, C. P. H. 36 Gee. 3. 2 H. Bl. 603.) 


(E 16.) Where a Foreign Fact is neceſſary to be certified into England. 


A matter of fact done beyond ſea not being known here, a writ 
was directed to the earl of Flland, to inquire what goods were em · 
barked there, x Rot. 5 30. J. 15. = E 

Vide poft, (E 5 
lh 


Ws - 
(E'17,) Execution of a Foreign Sentence. 


So, a ſentence of the admiralty in partipus tron/marinie may be ex · 


[ 
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ecuted by the admiralty here, upon the receipt of letters miſſive for 
that purpoſe. R. 1 Kol. 530. J. 5. Agr. 1 Vent. 324 1 Sid. 320. 
1 Lev, 267. Ok es 4 „ 
And tho' the party be impriſoned by proceſs of the admiralty here, 
in execution of a foreign ſentence, he ſhall not be aided upon an ha- 
beas rorpus. R. 1 Kol. 5 30. J. 5. | 

Tho? the ſentence of the admiralty in partibus tranſmariny, ex. 
ecuted here, was for a matter upon land, yet a prohibition does not go 
to the admiralty here, which executes ſuch ſentence, if nothing 
further is done. Semb. 1 Lev. 267, For the court will give credit 
to the ſentence there. R. Ray. 473. Vide Shin. 59. 

As, if a foreign admiralty adjudge a ſhip to be a prize, and after a 
fale here upon land, there be a ſuit for an account, a prohibition ſhall 
notgo; for it is only an execution of the ſentence, which adjudged it 
to be a prize. Semb. 1 Sal. 32. [2 Ld. Raym. 893. 936-] 

But if there be a ſuit in the admiralty, to execute a ſentence in a 
Foreign court not final, a prohibicion goes. 1 Sid. 418. 1 Lev. 267, 
1 Ven. 32, © 14 | 

So, a ſentence in the admiralty will be final ; and the property of 
2 ſhip, taken upon the ſea after a determination there, ſhall not be 
tried in rover, R. 3 Mod. 194. Vide Sho. 6. Carth. 32. Shin, 
59. Ray. 473. E 

[The ſentence of a foreign court of admiralty is concluſive againſt 
all the world, in all civi / ſuits, as to all matters within its juriſdiction, 
and decided by the ſentence, unleſs reverſed by the regular court of 

ppeal 5 and it cannot be controverted collaterally in a civil ſuit, 

o. 322. Doug. 575] . ur 

[But it is not concluſive as to any point not making the foundation 
of the ſentence. Id. t6.] 

[A ſentence of a foreign court of admiralty, in an action on a po- 
licy of aſſuranee, is concluſive here only as to the expreſs ground of 
the ſentence, but not as to any of the premiſes (noticed in the conſi- 
deration part of the ſentence) that led to the adjudication. Chriſtie 
v. Secretan, B. R. E. 39 Geo. 3. 8 T. R. 192. 

[A warranty of Daniſh property (Deinmnar being then a neutral 
power) in a policy of inſurance on ſhip and goods was holden to be 
concluſively diſproved by a ſentence of a court of admiralty condemn- 
ing the ſhip and cargo, becauſe the maſter and crew had broken their 
neutrality in the courſe of the voyage inſured by forcibly reſcuing the 
ſhip which had been ſeized and carried into port by a belligerent 
power for the purpoſe of ſearch. Garrels v. Kenſington, B. R. E. 
39 Geo. 3. 8 T. R. 230.) | LE 

[A ſentence of condemnation of a Britiſb ſhip, which had been 
captured by a French privateer, and carried into Bergen, in Norway, - 

the French conſul at Bergen, is an illegal ſentence. Havelock v. 
Rockwood, B. R. T. 39 Geo. 3. 8 T. K. 269.], , 

So, after an acquittal for murder in Portugal, the party ſhall not be 
tried here. 3 Mod. 194. | . 

So, aſter a ſentence there, it ſhall not be examined here in equity. 
1 Ver. 21. Ca. Ch. 237, 8. | | 3 

But before ſentence, by conſent to waive the proceeding there, it 
may be determined here, 1 Fer. 21. 2 Ca. Ch, 75. G 160 

| | 18. 


- 
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(E 18.) The Manner of Proceeding in the Admiralty. 
(E 18.) Proceſs.) The firſt proceſs in the admiralty is againſt the 
ſhip and goods. Godb. 260. | | 
And no other proceſs can be executed upon the water. Sir I. 


Jen. 1 vol. 82. [Vide Clert's Praxis Admiralitatis, who Lord Hard- 
quicke ſaid was an author of undoubted credit, 1. At k. 296.] 


(E 19.) Caution.) After the execution of proceſs, the defendant 
ſhall give caution or ſecurity. Gad. 260. ; 
And the caution may bind the heirs; for, by the civil law, that 
comprehends his executors or adminiſtrators. Godb. 261. 


(E 20.) Libel.) If a libel be founded upon a contract regiſtred 
beyond ſea, the plaintiff upon his oath exhibits his copy, which the 
defendant muſt confeſs or deny. Sir IL. Jen. 1 vol. 82. 

If he confeſs it, it is ſo much a proof of the inſtrument, that the 
court will adjudge upon the contents. Bid. SM 

If he deny it, the plaintiff ſhall have a commiſſion pro ſcrutinio, 
upon which the copy exhibited, being examined with the original in 


the hands of a public notary in the foreign country, who is certified 
by a magiſtrate to be a man of credit, rhe inſtrument exhibired has 


an authentic proof. Bid. 


(E 21.) Plea.) To the libel the defendant ought to make anſwer. 
He may plead matter for his diſcharge, which will be good by law, 


and if it be refuſed, or determined contrary to a ſtatute, a prohibi- 


tion ſhall go: as, the ſtatute of limitations. K. Hard. 502. 


(E 22.) Execution.) Execution in the admiralty may be againſt 
the perſon of the defendant. Per Cook, Godb. 261. | 

And he may be taken upon it, in any county in England. Per 
Sanders, Skin. 93. 5 
And the admiralty may chuſe his priſon as they pleaſe. Sav. 12. 


And if any one be committed to any perſon, as the ſervant of 


another, the maſter ſhall anſwer for him. id. 

If a perſon, taken .in execution upon a ſentence of the admiral 
bring an habeas corpus, he ſhall not be diſcharged, if the cauſe do 
not appear out of their juriſdidtion, tho' irregular; for he ought to 
have made an appeal. Szi. 129. | 

If by the ſentence the ſhip, Sc. are to be ſold, the plaintiff or his 
executor may inſtitute a ſuit againſt any, who has ſails, &c. in his 
| cuſtody, Carth. 166, | 

But execution out of the admiralty ſhall not be againſt the lands 
of the defendant. Per Cock, Godb. 261. | 


As to the Court of Admiralty in Scotland, vide Scotland, (D 12.) 


Fi.) When the Admiralty bas no Juriſdiction, 


| BUT the court of admiralty has no juriſdiction in any cauſe 
3 ariſes upon land, or within any county. 4 4. 134 


And 
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And by the f. 13 R. 2. f. it was enacted, that the admiralty ned 


dle not with things done in the realm, but only on the fea: 

By the ff. 15 R. 2. 3. all contracts, pleas, complaints, r. 
within the body of the county, as well by land as by water, and 
wreck of the ſea, ſhall be determined by the laws of the land; and 
not before, or by the admiral. 4 Inf. 134. | 

And by the ff. 2 H. 4. 11. the party grieved by any ſuit contrary 


to the H. 13 R. 2. ſhall have an action on the caſe againſt the proſe. 


cutor, and recover double damages, and 100%. to the king. {1 Roll, 
Rep. 80. G.db. 261.] | 
[But theſe ſtatutes manifeſtly relate to the uſurpations of the In- 
ſtance Court of Admiralty; in cauſes civil and marine, to contracts, 
pleas, and quarrels triable only at common law; there is not a word 
in any of the ſtatutes applicable to the prize court; there was no 
complaint of it. Dougl. 615.] | | 


[The courts of Meſiminſter- ball never have attempted to take cog - 


nizance of the queſtion “ prize or no prize,” not from the locality 


of being done at ſea, but from their incompetence to embrace the * 


whole of the ſubjet. 415:d.] | | | 
And if a ſuit be there for a matter out of their juriſdiction, the 


2 Leo. 182. 
[And if the admiralty has no juriſdiQtion over the ſubject- matter, 
the whole is coram non judice. 2 T. R. 653.] . | 
{And may be taken advantage of at any time, ſince the ſentence 
in ſuch a caſe is a nullity, 3 T. R. 269.] SV 
But not, where the admiralty has a colour of juriſdiftion. R. 
2 Leo. 183. | 
So, the admiralty cannot aſſeſs a fine; for it is not a court of re- 
cord, but proceeds according to the courſe of the civil law. R. 
12 Co. 104. 4 Inf. 135, 
Nor can they take a recognizance. 4 Inf. 135. Dub. Godb. 260. 
Pide poſi. (F 8.) 
A writ of error does not lie upon the ſentence there, but an a 
peal. 4 Inft. 135. [2 T. R. 653.) Vide poſt. (G). Og 
But they may take a ſtipulation in nature of bail by recognizance, 
and the party may ſue there upon it. &. Ray. 78. (Vide 2 Ld. 
_ 1286. 7 | 


„they may take a ſtipulation for ſecurity from part-owners, to 


anſwer to the other owners, who refuſe to join in the voyage, the 
value of their intereſt in the ſhip, if it be loſt. Cont. Cartb. 26. But 
there the ſecurity was by recogniſance. Semb. acc. Mod. Ca. 162. 


Semb. per B. R. between P. 5 G. 2. and there were 

cited a caſe between And | | 

and a caſe between and EE 

to be ſo determined. R. acc. per Exch. P. 5 G. 2. betw | 
and Acc. F. g. 197. (Vide Ld. Ray. 


[223. 235. 1286. acc. & 1 Wilſ. 101. acc. ]) 8 ; 

[If a man be libelled for piloting a ſhip contrary to ff. $6 which 
enacts that none ſhall pilot a ſhip from Dover, &c. up the Thames, 
before he ſhall be examined, approved, and admitted into the ſociety 


of - 
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of Trinity- Houſe, under the penalty of 10 J. and to be ſued in the 
court of admiralty of the Cingue Ports, if the offender be found 
within their juriſdiction; and it appears that he had been admitted, 
and afterwards removed and expelled, he is not within the words nor 


meaning, and prohibition ſhall go. Pierce v. Hopper, H. 6 G. Str. 
249. N. B. This is altered by fat. 7 G. c. 21. J. 14. 


(F 2.) Prohibition ; when it goes. 


[There is a great difference between applications to the court of 
B. R. for prohibitions to the admiralty, pending the ſuit, and after 
ſentence ; in the firſt caſe the court will examine the whole caſe, and 
ſee the ground of the proceedings in the admiralty. But the rule is 
quite the reverſe after a ſentence is paſſed : in ſuch a caſe they will 
not look out of the proceedings, for the party applying for a pro- 
hibition aſter ſentence muſt ſhew a nullity of juriſdiction on the face 
of the proceedings. 2 T. R. 654. | | 


(F 2.) If the ſuit there be for a thing within the body of the county. 
So, upon motion, after a ſuggeſtion, that the ſuit in the admiralty 
is for a matter. out of their juriſdiction, and after oyer of the libel, 
and day given to the party, a prohibition goes. 4 [n/. 135, 6. Vide 
Prohibition. 

As, if the libel there be upon a contract, plea, or complaint made 
by water, or by land, within any county of the kingdom. R. 4 Infl. 
134, 135. 1 Rot. 531. J. 32. 532. L 35. R. 2 Browal. 37. N. 
1 Leo. 106, 7. Ow, 123. 

As, within any port or haven; for tho' it be within the flux 
and reflux of the ſea, and below the firſt bridges, yet the port, or 
haven, is within the body of the county. 4 [n}t. 138. 141. Mo. 
892. R. 2 Rol. 49. 1 : | 
Ot, upon the river of Thames. 4 It, 139. 1 Rol. 531. J. 35. 
R. Mo. 916. 

Or, in a place above the low-water mark. 4 1ft. 139, 140. 

Or, in any water, where one may ſee from one bank to the other. 
4 Infl. 140, 141. Ow. 122, 3. Mo. 892. 

In any coaſt, ſhore, or harbour. R. Mo. 892. 

So, if the libel be for a ſhip itſelf being in a 2 or haven, a 
prohibition goes. R. 2 Cro. 514. [ Velthaſen v. Ormſley, B. R. T. 
29 Geo. 3. 3 T. K. 315.] | 

Or, for arreſting a ſhip in any port, unleſs it gives ſecurity not to 
trade to the Indies, Ray. 490. 

a. for . the body of the county, 1 Sid. 178. Vide 
A 7. : 
When a contract for wages is ſpecial, or under ſeal. Howe v. 
Nappier, M. 5G. 3. 4 B. M. 1944-] | | 

But the prize courts and courts of lords commiſſioners of ap- 
peals have the ſole and excluſive juriſdiction over the queſtion of 
prize or no prize,” and who are the captors, notwithſtanding any of 

e prize acts; and a court of common law will not grant a prohibi- 


tion to ſtay their proceedings. Dougl. $94. 613. 3 T. K. 267. 270. 
344. 47 K. 382. r 


(F 3.) 
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(F 4.) Fer a matter upon land in partibus tranſmarinis.) So, if 
Hbel there be for a matter done — land . 8 Ee 
as, upon a contract in Spain, Dantzick, the Weſt Indies, & c. R. Hg, 
11. 79. R. 4 HH. 134. 139. R. 1 Kol. 5 28. J. 50. 529. J. 22. 531. 
J. 25. 30. 45. K. Cro. Car. 603. cont. Cro. Car. 296. (Vide Mantiſſa 
at the end of the third edition of Cro. Car. where the reſolutions 
referred to, as in this page, are ſaid not to be judicial; and they are 
accordingly omitted in that edition.) Per tavo J. Fl, cont. 2 Brownl. 
10. 16. 37. R. 12 Co. 104. Dub. 2 Rol. 493. 497. Sir I. Jen. 
1 vol. 79. | 5 

[So, if the libel be againſt the ſhip and owners, a prohibition lies 
quoed the owners. 2 Ld. Raym. 984. ] 

Or, upon an indenture, bond, or ſpecialty made 'upon land in 
partibus tranſmarims. R. 4 Inſt. 134. 140. Semb. cont. 3 Leo. 232. 

So, if the libel be upon a charter-party, which obliges him to do 
a thing beyond fea. R. 4 It. 135. Debated but not R. Godb. 385. 
Jide poſt. (F 4.) | 
Or, upon a charter-party to go to parts beyond the ſea. 4 Inf. 


139- 
So, if the libel be for trees cut down in Spain. 1 Rol. 133. 
So, if the libel be upon a bill of exchange payable in London, for 
merchandize in France, &c. R. 1 Rel. 533. l. 30, 


(F 4.) F the original be upon land, tho the ac be completed upon the 
fea.) So, tho' the thing be done ſupra altum mare, if the original of 
the act was upon land: as, if a promiſe, or agreement be made 
upon land, that the ſhip ſhall ſafely go her voyage, and ſhe is loſt /upro 


altum mare. 4 In}t. 139. 
Or, if there be a policy of aſſurance upon land of the ſame in- 


tent. 4 /. 142. | | 

So, if there be a covenant, or agreement to do a thing, and the 
breach is made upon the ſea; for the contract and breach are both 
requiſite to maintain the action. X. 1 Rol. 5 29. J. 15. Hob, 212. 


R. 1 Vent. 32. 

So, if the charter-party, covenant, c. require the thing to be 
done upon the ſea. R. 1 Rol. 5 33. J. 5. 4 Infl. 139. 

So, if a contract upon the fea be written, and executed upon 
the land, and afterwards broken upon the ſea, X. 1 Rol. 5 32. J. 20. 
Hob. 212. Tp 

So, if the ſuit be for taking ballaſt without the licence of the 
Trinity-company, who claim the ſole ballaſting of ſhips by the king's 


letters patent. K. 2 ÞBrown!, 13. 


(F 5.) Or, the act was part upon the land and part upon the ſea.] 
So, if the action be founded upon an act, which is done partly upon 
the land and partly upon the ſea : as, if a ſhip is taken upon the 
ſea, and carried to a place within the body of the county. 4 /. 
140. | 

If a contract made upon the ſea be written, and ſealed upon the 
land. R. 1 Rol. 529. J. 5. 10. 532. J. 20. Hob. 212. 

If a contract be upon laud, for the tackle of a ſhip upon the ſea. 
YE 4%.” | 7 

Let if be libel be founded upon one ſingle continued act, * 

5 * 
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\rincipally.upon the ſea, tho' part was upon land, à prohibition 
will — 5 4 i the maſt of a ſhip be taken upon the ſea, tho? it 
be afterwards brought to ſhore. R. 1 Rol. 533. J. 13 08,." 

If a contract upon the ſea is only written upon the land, without 
utting a ſeal to it. 1 Rol. 529. J. 13. Heb. 212. t 
If a libel be for reſtitution of money agreed upon the ſea to be 
paid ſor the ranſom of a ſhip from pirates; tho' it was borrowed 
afterwards for payment, upon land. R. Hard. 183. 
If a ſhip be taken by pirates upon the ſea, tho afterwards fold 
by them upon land; for their ſeal is null. 1 Vent. 308. [I Id. 
Kaym. 271] ck 318 | 


FF 6.) Or, after an aft upon the ſta, the property is altered upon the 
land.] So, if a libel be for a matter, when the original was upon 
the ſea, but afterwards there is an act upon the land, whereby the 
property is altered: as, if goods taken by pirates are ſold upon the 
land in market-overt, and the vendee is ſued in the admiralty, a pro- 
hibition goes; for the property ſhall be determined by the common 
law. R. 1 Rol. 531. J 52. £30. J. 50. R. cont. 2 Sand. 260. But 
there the ſale was not in market-overt, R. acc. 2 Brownl. 29. Vide 
ra. N | 

* if goods confiſcated in Spain, are ſold upon land. 1 Rel. 529. 
I. 30. 5 32. J. 5. F. Hob. 212, | 

lf the mariners commit piracy, whereby the ſhip is forfeited, and 
ſeized, and at the return the owner takes the tackle, for which he is 
ſued in the admiralty. R. 1 Rol. 532. J. 40. RE... | 

[A prohibition ſhall go to a ſuit for ſeaman's wages if the ſhip is 
| ſeized and condemned, not if the claimant ſubmits, compounds, and 

pays a fine. Minnett v. Robinſon, M. 1722, Bunb. 121. pA 
if the maſt of a ſhip taken upon the ſea and brought to ſhore, be 
ſelzed by B. upon the land. R. 1 Rol. 533. J. 10. | Yu 

If a ſhip, taken by enemies upon the ſea, be afterwards retaken, 
whereby the property is altered, it ſhall be tried by the common law. 
Semb. 1 Vent. 174. 308. R. 2 Brownl. 11. 4 Ii. 154. 

: 85 the ſails, or tackle, of a ſhip be ſold or pledged upon land. 

« 178, 179. x ; 

Yet, where the admiral has conuſance of the principal, he ſhall 
have juriſdiction of the incident: as, if goods taken by pirates are 
ſold upon land, they may be a libel againſt the vendee in the ad- 
miralty, R. 2 Sand. 260. 1 Vent. 173, 4. 308. 2 Lev. 25. R. 
Cro. El. 68 5. | | | 

So, there may be a libel in the admiralty, if a ſhip taken upon 
1 ſea be ſtranded or damaged, in the haven. R. 1 Sid. 367. R. 
1 Lev, 243. 5 

So, there may be a libel by the owner of the ſhip for the fails 


-_ tackle, tho' they are upon land; for they belong to the ſhip. R. 
179. | | | ; 1 


(F 7.) If the ſuit be for a wreck.) So, if there be a libel upon 
the admiralty for a wreck; for by the ff. 15 R. 2. 3. wreck is ex- 
++ qa to be determined by the law of the land. 4 [ft 

154. | | 
So, if the libel there be for goods floating upon the ſea, and 
Vor. —__ Cc | after- 
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— caſt upon the land; for that is wreck. N. 1 Rv, 531. 
40. | 8 


ſuggeſted, a prohibition goes. X. 1 Rel. 5 29. J. 25. R. 2 Mad, 


294. 
If the libel there be for the goods of a pirate, which are granted 
; to the admiral. R. 3 Bul. 148. 


F 8.) For avoiding a deed, patent, &c.] So, if the ſuit there be to 
avoid a deed, patent, or grant, We. | | 

Tho' it be a patent by the admiral himſelf of the office of vice- 
admiral; for the validity of the grant ſhall be determined by the 
common law. Semb. 2 Leo. 103. | 
Py if the ſuit there be upon a bond, tho' made upon the ſea. 

0. 12. + FIN 
Ot, upon a recognizance taken there to anſwer the value of their 
ſhares to the leſſer number of part-owners in a ſhip, who difſent to 
the voyage, to which the greater number agreed. R. Cartb. 27. 
Semb. Hard. 474. Vide ante, (F 1.) 
Or, to charge any one criminally, Sti. 171. 340. 


(F 9.) At what Time a Prohibition ſhall go; and when not. 


If the ſuit appears out of the juriſdiction of the admiralty, a 
prohibition goes, tho' the party has allowed the juriſdiction there. 
2 Brownl. 30, | 

[This relates to the Inſtance Court of Admiralty, for the prize 
court has an excluſive juriſdiction with reſpect to captures made in 
time of war, whether on land or ſea. Dong. 613.] 

Tho' it be after ſentence there. Did. [i Ld. Raym. 272.) 

Or, after ſentence aſſirmed upon appeal to the delegates. Sir I. 
Jen. I vol. 81, © 
[After ſentence, the want of juriſdiction muſt appear on the face 
of the proceedings. The word covenanted is not ſufficient to ſhew it 


was by deed; nor tho? a copy of the articles are annext to the plea, 


Buggin v. Beanett, P. ) G. 3. 4 B. M. 203;.] 
[Where the court of admiralty have given a ſentence, it ſhall be 
taken that they had juriſdiction, unleſs the contrary appear on the 


face of it. Ladbroke v. Crickett, B. R. M. 29 Geo. 3. 2 7. K. 


649 "I 

Bar where the party has allowed the juriſdiQtion of the admiralty, 
he cannot have a prohibition upon a ſupgeſtion, unleſs it appears 
upon the libel to be out of their juriſdiftion. 2 Brownl. 30. Vide 
2 Med; 196, 7. [Vide Prohibition (D).] 

So, a prohibition is not granted ex cio, without motion in court. 
4 Inſt. 136. 


Nor, without an affidavit verifying the truth of the ſuggeſtion; 


if the matter of it is dehors. Corp. 330.] | 

Nor, in vacation, or by a judge in his chamber. Bild. 

Nor, without cyer of the libel, and day given to the other party to 
anſwer, and hearing of their counſel, if upon notice he will anſ{wer- 
Ibid. I | | 

Nor, fhall a prohibition be granted, if the offence or fat > not 
+ 13 allege 


So, if the libel be for Aotſan, when it was wreck, if that be 


„ ww +% 


” 23 EH © - 
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alleged expreſsly to be done ſuper altum mare, tho” the words imply | 
as much, 1 Vent. 308. a) | 5 
© So, a prohibition ſhall not be granted upon a ſuggeſtion of the 
plaintiff, that he has a property, if this was not pleaded there and 
refuſed. R. Carth. 166. | | 

So, generally, a prohibition ſhall not be granted upon proceſs out . 
of the admiralty, upon an affidavit, that it was for a cauſe upon 
land; but a libel ſhall firſt be exhibited. R. 1 Sal. 35. R. Mod. 
Ca. 12, 13. R. Skin. 92, J ; 

So, there ſhall be no prohibition for refuſing the copy of a libel ;z 
for the „. 2 H. 5. does not extend to the admiralty. Per Holt, Sal. 


. there ſhall be no prohibition, for a cauſe actionable by com- 
mon law ; if the defendant will not give an appearance. Sal. 548, 
D Velibeſin v. Ormſley, B. R. T. 29 Geo. 3. 3 T. R. 315. cont.) 

[If it appear that the court of admiralty is proceeding in a queſ- 
tion over which it has no juriſdiction, a, court of common law will 
grant a prohibition without impoſing any terms on the party apply- 
ing for it. Ibid.] | g os 

So, it ſhall not be generally, before appearance there, and libel, 
R. 1 Sal. 35. Mod. Ca. 11. [2 Ld. Raym. 933, 934-] 

[It may be granted upon a warrant to ſeize a ſhip before the libel 
is exhibited. Powel v. Robinſon, T. 1716, in Sc. Bunb. 9.) 

[Refuſed ; tho” an affidavit that the contract was at land, and tho? 
often granted formerly ; the admiralty having altered the form of 
their warrants, by order of court of Exchequer. Q. How ? Roberts 
v. Cadd, H. 1727, Bunb. 247.] > 

[In a ſuit by one part-owner, againſt another who will go to ſea 
in the ſhip, to oblige him to give ſecurity ; prohibitton ſhall not 
95 till ſecurity offered and refuſed. Dimmock v. Chandler, H. 4 G. 2. 

tr. 890.] . | 

[If the ſuit be to /e//, or give ſecurity; prohibition goes as to 
the ſale, but not as to the ſecurity. Ouflon v. Hebben, T. 18 G. 2. 

 Wilſ. 101.) | | 


(F io.) Action upon the St. 15 R. 2. and 2 H. 4. 11. 


So, an action lies upon the ff. 15 R. 2. and 2 H. 4. 11. upon pro- 
ceſs iſſuing out of the admiralty for ſtay of a ſhip, tho' there be no 
further proceeding z for that is a ſuit. R. 3 Lev. 353. 1 Sal. 32. 
Skin. 334. 361. 4 Mod. 179, 180. Ho | 

And it lies againſt him, who procures, and is at the charge of ob- 
taining the proceſs; tho? it be granted at the inſtance of the king's 
advocate, and by order of the king's counſel; for he, at whoſe 
charge it was, is the proſecutor. R. 3 Lev. 353. 1 Sal. 32. Skin, 
361. 4 Med. 179. 181. 

Tho' he who acts, does it by the authority of a corporation, and 
as a member of it. R. 3 Lev. 352. 1 Sal. 32. | 


12 This ſoems to be a miſtake, the caſe at large being otherwiſe, for the following ar: 
* words of the caſe: but afterwards it was obſerved upon the libel, that 

there Was no mention made, that the ſhip was taken. ſuper a/tum mare. And tho* there 
was contained therein very much to imply it, yet the court held that to be abſolutely ne- 
cefſary to ſupport their juriſdiction. And it is expreſsly holden, that in cauſes civil and 
* ne, do give juriſdiction to the court of adnutalty, the libel muſt allege the cauſe of 
uit to ariſe uf on che high ſea, Doug. 615. g 

| Ce2 So, 
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So, it lies after a ſentence affirmed by the delegates, and payment 

of the money decreed. Sir L. Fen. 1 Wil. 81. _ . - : 

But an action does not lie againſt a» mere attorney, or ſolicitor in 
the cauſe. 3 Lev. 352. 1 Sal. 32. Vide Godb. 386. 389. 

For the proceeding in this action, vide Pleader, (28 25.) 


As to the court of admiralty in Scotland, vide Scotland, (D 12.) 


(G) Appeal. 
[THE court of admiralty, as well as the court of chivalry, pro- 


ceeds according to the rules of civil law, except in caſes omit- 
ted. And no appeal lies from them, except from a definitive ſen- 
tence, or from a final interlocutory decree, having the force of a de- 


finitive ſentence, or what they call gravamen irreparabile. Blunt: 


Caſe, T. 1737, 1 Athyns, 295. 2 Ld. Raym. 1248. 

If there be an appeal from a ſentence in the court of admiralty, it 
may be to the king in Chancery, who thereupon makes a commiſſion to 
delegates. 4 Inft. 339. | 

And by the g. 8 El. 5. the ſentence of the delegates ſhall be final, 
[ Doug. 614. ] | 

An appeal lies upon a ſentence for the poſſeſſion, as well as for the 

right, and intereſt of goods. R. Mo. 814, 815. 
[But in caſes of prize veſſels, taken in time of war, in any part of 
the world, and condemned in any court of admiralty or vice-admiralty 
as lawful prize, the appeal lies to certain commiſſioners of appeal, 
conliſting chiefly of the Privy Council, and not to judges' delegates. 
Doug. 614. 4 T. R. 382.] | 

[During the late war with the ſtates-general, a ſquadron of the 
king's ſhips, having a detachment of the king's troops on board, was 
ſent to attack a ſettlement helonging to the enemy, and ſecret inſtrue- 
tions were given by his Majeſty to the commanders in chief, that all 
the booty which ſhould be gained by the joint operation of the army and navy, 
at the attack of that ſettlement, ould be divided in two ſhares, between the 
land and fea forces. Ihe attack was not made, but the ſquadron, 
while the troops were on board, took as prize a ſhip and cargo belong- 


ing to the enemy, in an open unfertified bay, at a diſtance from the deſ- 


tined object of attack. This ſhip and cargo being condemned as 


lawful prize, the produce of it ws 10 be diſtributed according to the pro- 


wiſfons of the prize act 21 G. 3. c. 15. and the ſubſequent proclamation, 
Under that act a legal right was veſted in the officers and crews of the 
ſquadron to their ſhares, on the condemnation as lawful prize. 'There- 


fore, where the court of Lords Commiſſioners of Appeals from the 


admiralty had iſued a monition to the prize agent, to bring in the 
proceeds which were in lis hands, a prohibition was granted to that 
court, becauſe the monitian 1vas contrary to the legal veſted right of the 
officers and crews of the ſquadron Home v. Camden, C. P. T. 
30 G. 3. 1 H. Bl. 476. Camden v. Home, in error, B. R. M. 
32 G. 3. 4 T. R. contra, when it was determined, that the prize 
courts, and courts of Lords Commiſſioners of Appeals have the ſole 
and excluſive juriſdiction over the queſtion of prize or no prize, and 
who are the captors, notwithſtanding any of the prize acts; and if 


they pronounce a ſentence of condemnation, adjudging who 2 
the 
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the captors, the courts of common law cannot examine the juſtice 
and propriety of it, even though perhaps they might have put a dif- 
ferent conſtruction on the prize acts. And the ſame courts have 
power to enforce their decrees. Therefore, when the lords commiſ- 
Goners had iſſued a monition after ſentence to a navy agent, employed 

by perſons ſuppoſed to be entitled to the prize, requiring him to 
bring the produce of it into court to be diſtributed _— the perſons 
declared to be entitled by their Tentence, the court of B. R. refuſed 
to grant a prohibition. This judgment of B. R. was affirmed in the 
Houſ: of Lords, T. 35 G. 3. 2 H. Bl. 533. In which cafe it was 
decided, that no right is wve/ted, by any of the prize acts in the captors 
of an enemy's ſhip and cargo in war, before the ultimate adjudication of 
the courts of prize.) | | i 
If there be a ſentence in the admiralty within the Cingue Ports, an 
appeal lies to the admiral of England, being warden of the Cinque 
Ports. Dub. 2 Jon. 67. Semb. cont. Ca. Ch. 306. 
And he may make delegates to determine it. Dub. 2 Fon. 67. 
The ſame evidence ſhall be given upon the appeal, as was allowed 
at firſt. OT Ie | . 
But if an examination at firſt was of witneſſes viva voce, they ſhall 
be re-examined viv4 voce upon the appeal, and not the minutes of 
their depoſitions taben by the clerk only read, except where the wit- 
neſs is dead. R. Sal. 555. | t 
As, upon an appeal to the ſeſſions from an order of two juſtices of 
peace. Bid. . | 
In an appeal to the commiſſioners of appeal from an order by the 
commiſſioners of exciſe. Jbid. 0 
So, if there be a ſentence upon default after publick notice, the 
party upon the appeal may exhibit new allegations, and diſprove the 
ground of the ſentence, Carth. 476. 


ADMISSION, AND INSTITUTION. 
Vide Eſelife (1 


ADMITTANCE. 
Admittance to Copyhold. 
Vide Cepybold, (D 2.—G 1, &c.) 


Admittance to a Spiritual Office, 
Vide Probibition, (G 4.) 
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AD QUOD DAMNUM. 


(A) When it lies. 


| AP quod damnum is a writ to inquire, whether a grant intended to 
> be made by the king, will be to the damage of him, or others. 


Cc 3 „ 


. 221, 222. 
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[The writ of ad quad damnum lay where a man intended to gi 

nds or tenements in mortmain, as, to a religious houſe, or to a 
body politic in fee - ſimple; then it was neceſſary for him to have a lis 
cence from the king, and the chief lords of the fee, before he could 
make ſuch gift or grant: before the licence could be granted, it waz 
neceſſary to ſue this writ out of Chancery directed to the eſcheator, to 
inquire by a jury whether it would be to the loſs of the king, or of 
any other, that ſuch licence ſhould be granted, and if to the loſs, 
what that might be. F. N. B. 221.] 


And antiently, upon every grant, releaſe, confirmation, or licenee of 
eſtate by the king, the uſage was to have a writ of ad quod dumnum, 


and after an inquiſition certified and returned upon it, to make the 


grant, Cc. F. NM. B. 226. H. 
So, now it is neceſſary, if there be no diſpenſation by non obfante. 
K. 3 Lev. 222. F. N. B. 222. D. f 


As, before the grant of a licence to alien, or give in mortmain, 


F. N. B. 222. a. rhe | 
mn. to exchange lands with an houſe of religion. F. N. B. 

223. E. | 

| bo, before a grant to the king's tenant, of a licence of alienation, 

F. N. B. 224. H. | 
So, if a man would make a ditch in his own land, to draw the 

water from the king's pool by the ditch to his mill, before the king's 

grant of a licence to do it, he ought to have a writ of ad quod dam- 

num. F. N. B. 225. D. 


Or, iſ he would make a new trench, and ſtop an ancient trench, by 


which veſſels paſſed from the ſea to a town. F. N. B. 225. E. 


The form of the writ of ad quad damnum varies according to the 
letters patent by which the licence is granted. F. N. B. 224. A. 

[The owner of land over which there is an open road, may inciiſ 
it, by his own authority, or alter it by the legal courſe of a writ of 
ad quod damnum if by his own authority, he muſt repair it till he 


throw up the incloſure, and he muſt leave ſufficient room for the 
road: if by ad quod damnum he is not bound to repair the new road, 


unleſs the jury impoſe ſuch a condition upon him ; if they do not, 
the repair ſtands juſt as it did before. 1 Bur. 465.] 

[It is ſufficient if it is executed in a fair and open manner, but no 
notice is requiſite, Ex parte Venor, H. 1754, 3 Athyns, 766.) 

(It is not neceſſary that the whole of the new road go thro' the 
ground of the perſon ſuing out the writ. J1bid.] 

Where the new road is all in the ſame pariſh with the old, the pa- 
riſh (when it is once made) ſhould keep it in repair; if in another 
pariſh, the perſon who ſues out the writ, Bid.) 

In cafes of ad quod damnum, Chancery cannot enquire into the in- 


conveviency, only whether there has been any thing improper in exe - | 


cuting the writ, or in the appeal. id. 
16 S in ſuch caſes, Chancery judges according to the rules of law. 
nid 
ADULTERY. 
Vide Leet, (L 4. 


the 


ADVO W SON, 
(A) Adyowſon. 


DVOWSON imports the right of patronage of a church. Cz. 
Lit. 17. b. 119. 6. | 


The right to an advowſon commenced originally by the foundation, 
endowment, or donation of the foil of a church; the founder or 


” 


donor was the patron, Co. Lit. 17.6. 119. ö. Seld of Tithes, 8 3. 


Vid. 2 Vilſ. 183. et ſeq.) FE OS 
| if a . bc ir divers pariſhes, ſeveral adyowſons may be 
- appendant to the ſame manor, 408 WT; 

If there are two patrons of the ſame church, the one ſhall haye the 
adrowſon of a moiety of the cherch, and the other the advowſon of 
the other moiety. Co. Lit. 17. b. 18. a. Vide in Pleader, (3 12.) 

80, one may bob the nomination, and another the preſentation to 
the ſame church. Mo. 894, 2 Rol. 342. J. 25. Dal. 48, 

But the nomination is the ſubſtance of the advowſon, and the pre- 
ſentor has only a miniſterial intereſt. Mo. 894. | 
vet he, who has the preſentation, is the perſon who ought to grant 
an annuity, for that is in the right. Dal. 48, 


(B) When it ſhall be Appendant, or in Groſs. 


AN advowſon may be appendant to a manor, or in groſs. Vid: Ape 


pendant and Appurtenant, (B 1.) 


Appendant to a manor is, when it has always paſſed by a grant of 


the manor cum pertinentits. 33 H.6. 4. 0. 
So, it may be appendant to ſo many acres of land. Semb. Dy. 24,6. 
Or, to one acre. 1 Rol. 231. J. 20 ad 50. 33 H. 6. 5. a. 


A church in one county may be appendant to a manor in another. 


33 H. 6. 4.6, 5 
So, an advowſon of a vicarage may be appendant to a rectory. 
Dy. 350. b. And ſo it ſhall be of common right. Mo. 894. Vide 


 #fglſe, (H 2.) 


But it may alſo be appendant to a manor. R. Me. 894. [Ld. 
Raym. 200.) | „ | | 
So, an advowſon may be appendant for a moiety, or a part, and in 
groſs for another part. Dy. 78. b. 
So, it may be appendaut for one turn, and in groſs for the other 
Co. Lit. 122. a. | | | x | 
It an advowſon appendant, and another in groſs, are united, it 
| wil be appendant for-one turn, in groſs for the other, Dy. 259. ö. 
So, if parceners make partition of a manor, to which an advowſon 
is appendant, without ſaying any thing of the advowſon, it will be 
appendant to the part of each parcener in her turn. Co. Lit. 122. 6. 
1 Rel. 231. J. 42 7 | | 
So, if the patron of a church appendant grant by fine, &'. that 
conuſce ſhall preſent every other turn; that will be in groſs for 
the turn of the grantee, appendant for the turn of the grantor. 
Dy. 259. b. 1 Rol. 232. J. 25. . N 
But if a man having a manor, with an advowſon appendant, 


2 manor, excepting the advowſon, it will be in groſs, Dy. 
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years, the adyowlſon does not paſs to the Ifice, R. Hob. 127+ 
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So, if parceners make partition of a manor, and except the ad. 


vowſon, they have it in co-parcenary in groſs. Co. Lit. 122. a. 
LLd. Raym. 198. ] ITS 

-, Do, if a man grant the advowſon, without the manor, it becomes 
in groſs. Perk. Grant, ſ. log. | 


So, if he grant one acre of the manor, and by the ſame deed grant 


the advowſon. Per Shelly, Dy. 48. b. 
If there are three jointenants of a manor with an advowſon a 


- 


pendant, and one of them releaſes the advowſon to another, he has 


the third part in groſs. 23 H. 6. 4. 6. | : 

So, if there be an uſurpation upon a common perſon by a preſent- 
ation to a church appendant, it becomes in groſs till recovery, Sem. 
3 Leo. 18. Fob, 1406. „ | 
Otherwiſe in the caſe of the king. R. 3 Leo. 17. Hb. 140. 

If an adyowſon be in groſs, it cannot afterwards by any act be ap- 
pendant. D. 1 Leo. 26. except where the act which made it in 
groſs be totally avoided ; as, a recovery aſter an uſurpation. Heb, 140. 

[ Af, where the reverſioner of a manor, to which an advowſon is 
appendant, uſurps, then the particular eſtate determines, the advow. 
ſon is become appendant again. Ld. Raym. 302.] | 

An advowſon is appendant to the demeſnes, not to the rent or ſer. 
vices of a manor. Co. Lit. 122.a. Dy. 70. ö. 8 

So, if it was appendant to the manor of D. and the manor of s. 
held of it eſcheats, it will not be appendant to that. Co. Lit. 122. 4. 

80, if there be a capital meſtuage with lands to it reputed to be a 
-manor, an advowſon may be appendant to it. R. 1 Leo. 207, 8. 


So, an advowſon of a priory may be appendant to a caſtle. 1 Rol. 


230. J. 10. | 
(Cr.) How it ſhall be granted. 


AN advowſon is an incorporeal inheritance. Ce. Lit, 17. a. 
* And therefore, if it be in groſs, it paſſes only by grant by deed, 
and not by livery. Co. Lit. 332. a. 335. b. 

So if there be a ſeoflment of an acre of a manor to which, s. 
with the advowſon, it will not be appendant to that acre, unleſs it 
be by deed. 1 Rel. 231. J. 30. Dub. Sav. tog. 

But if the advowſon be appendant, by the grant of the manor, Ec. 
to which, &c. the advowſon paſſes. 1 Leo. 208. | 

And this, in the caſe of a common perſon, if the manor be grant- 


ed, without ſaying, cum pertinentiit. Co. Lit. 307i a. 


So, in the caſe of the king, til the f. de Prær.] R. 17 Ed. 2. 15. 
Stam, Prereg. 42. R. 10 Co. 64. 
So, aſter the ff. de Prar. regis, if the king made livery to his ward 


at his full age of his lands, the advowſons appendant, &c. paſſed to 


him, without expreſs mention. Stamf. Prær. 43. 10 Co. 64. 6. 
So, if the king grant the temporalties to a biſhop, Stamf. Prer. 

43. 3. 10 Co. 64 6. | 

Or, render the lands of an idiot to his heir. Stamf. Prer. 43. d. 
But by the ff. de Prar. reg. 17 Ed. 2. 15. fi rex dat manerium vel 

terram cum pertinentiis ni fecit expreſſam mentionem in charta de advoca- 


; dionibus ercliſiarum, they do not pals. R. Mo. 872. Vide 10 Co. 63. b, 


80, if he demiſe the manor to which, Ec. cum pertinentiit for 


wv? 


ll 
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So, if the king has a rectory appropriate, and grants the advowſon 
of B. neither the rectory, nor the advowſon paſſes. R. 3 Leo, 101. 
2 Rol. 45. J. 15. FT 
| Yet if a manor with an advowſon appendant come to the king by 
urchaſe, or eſcheat, and he grants the manor adeo plene as ſuch a one 
| Fad it, the advowſon paſſes. Stamf. Prer. 44. 4. D. 2 Lee, 26, 
2 Rel. 185. 1.30. R. 10 Co. 65. Dy. 350. 5. | 
' So, if the king grant a manor with the advowſon, and the church 
was then void, the preſent avoidance does not paſs. R. Mo. 249. 

If there be a grant of all his tenements, or all hereditaments in D. 
the advowſon of D. paſſes, tho? it be not particularly named. Hab. 
304. Dy. 323. ö. 350. b. 2 Kol. 185. J. 30. | 

Or, his lands and tenements. Perk. Grant, ſ. 116, 

[But if a man ſeiſed in fee deviſes his lands, tenements, c. in A. 
to truſtees, to apply the rents to certain charitable uſes, and dies, and 
the church of 4. becomes void, of which he had the advowſon, the 
heir at law ſhall preſent. Kenſey v. Langham, M. 9 G. 2. C. T. T. 


143. | | 
kill not paſs by the word /ands, but it will by hereditaments. Sa- 
vil v. Savil, T. 10 G. 2. Fort. 351. Weſtfaling v. Weſtfaling, H. 
1746, 3 Atkyns, 460. | | 
So, if a man, who has an advowſon, grant eccigſam ſuam de D. 
the advowſon paſſes. 1 Leo. 191. Co. Lit. 17. 5. = 
So, if the king grant eccleſram ſuam. R. 1 Leo. 191. 
Or, diſpofitionem eccleſie. Hob. 15 2. | | | 
If there be a feoffment of a manor, and before attornment, the 
ſeoffor grant the advowſon by deed, the grant is void; for it paſſed 
by the livery. 1 Leo. 208, | | - 
If the king for a forfeiture ſeize a manor, or two parts of it, the 
advowſon paſſes, tho' it be not named in the inquiſition. R. Hob, 
I27. . | 
If there are two moieties of a rectory, both which are appropriate 
to a religious houſe, after the diſſolution it may be granted as an en- 
tire rectory. R. Jon. 446. f 
But by a grant de vicarid ſui, the advowſon of the vicarage does not 
paſs. R. 1 Leo. 191. Cro. El. 163. 3 
By a grant of ſeveral parcels of a prebend to which, &c. with all 
commodities, emolumente, and appurtenances, the advowſon appendant to 
the prebend does not paſs. R. Hob. 303, 4. 
By a grant of ſo many acres, or a third part of the manor, without 
expreſs mention of the advowſon, no part of the advowſon paſſes, 
I Kol. 232. J. 5. 10. 
50, if a manor with an advowſon appendant be granted by deed, 
and no livery executed, the advowſon does not paſs. D. 2 Rol gi. 
25 if it be granted by bargain and ſale, and the deed be not inrolled. 
1 Rol. 100. | 
{ Advuwſon in groſs with one acre by land, may paſs by 88 
recovery on a writ of entry /r diſſeiſin in le poſt, Bailey v. Univer- 
Y Oxford, P. 33 G. 2. £ Wil 416. ao 5 


(C 2.) Grant of the next Avoidance. 


A man ſeiſed of an a on ma t it in fee, for liſe, c. as 
any other inheritance, _ nen 1 ; So, 
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So, he may make a grant of the next avoidance only. 
Or, the two or three next avoidances ſucceſſively. Hob. 322, 323. 


Co. Lit, 249. a. : 
So, he may grant ſeveral avoidances to ſeveral perſons. Yide Hab. 
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23. : 
a 85 he may grant the next avoidance to A. and his aſſigns during the 
life of A.; for a grant may be ſo reſtrained, and if no one preſents in 
the life of A., or no avoidance happens, the grant determines, R. 
2 Rol. 49. O. R. Cro. Car. 505. Jon. 407. | 

So, he may grant it to A., B., et C., vel uni eorum conjunctim et diviſm, 
and A. may preſent B. another of the grantees upon the next avoid- 
ance, R. Bend. pl. 40. Mo. 4. 1 And. 2. 4 Leo 119. 

So, a grant of the next avoidance may be aſſigned, before the avoid. 
ance happens. 2 Rol. 45. I. 35. 37. 47. J. 12. 

So, after an avoidance happened, if the patron grant the next 
avoidance, tho' the grantee ſhall not have the preſent avoidance, it 
will be a good grant for the next that happens. Per tuo J. Dy. 26. a. 
R. acc. Mo. 89. But no judgment; Cro. El. 173. Cont. Dy. 283. o. 
Vide aha 
If the next avoidance be granted to A. and B.; before the ayoid- 
ance A. may releaſe to B. R. Cro. El. 600. 173. Mo. 467. 

5 A grant de proximd advocatione, or proxima preſentatione, is the ſame, 

. | 

Bub if a man grant the next avoidance to A. and afterwards grant 
the next avoidance to B. the ſecond grant is void; and B. ſhall not 
have the ſecond avoidance. Co. Lit. 378. 3. X. Cre. El. 790. Per 
Fitz. and R. acc. Dy. 35. a. in marg, Semb. 2 And. 174. 
| So, if a parcener preſent, and afterwards grant the next avoid- 
ance, it will be void ; for it belongs to the other parcener. Semb. Dy. 

» Q, | 

If a man grant the next avoidance to A. and by deed ſubſequent 
grant the next avoidance to the ſame perſon, it will be a ſurrender of 
the firſt. Dy. 35.0. in marg. ED 

So, if an abbot and convent grant the next avoidance of a church 
appropriate, it is void. R. Sav. 20. 

So, if the grantee of the next avoidance be defeated of it, he ſhall 


not prefent upon a ſubſequent avoidance : as, if to the next avoidance 


the prefentment be by the king, or biſhop upon a lapſe. 

Or, another preſents ,by uſurpation. 

So, if the avoidance happens by the incumbent's being created a 
biſhop, and the king preſents by his prerogative. R. 2 Cre. 691. 


[Calland v. Troward, C. P. T. 34 G. 3. 2 H. Bl. 324. B. R. M. 


36 G. 3. 6 T. R. 439. contra. | 
[A prerogative preſentation to a church, of which the advowſon 
is holden in common, does not paſs for the term of the otherwiſe 
rightful patron. 2 Bl. Rep. 770. 3 Wil. 214.] | 
Or, if the king grant to the incumbent to hold it in commendam. 
R. 2 Cro. 691. © | 
80, = the next avoidance be evicted by an elder title; as, by /lat. 
&c. bid. 
Or, the grant be of the third avoidance, and it be uſed by the 
wife for her dower., Cont. Co. Lit. 379. a. Acc. 2 Cro. 691. 
So, if the grantee preſent by ſimony; tho' the flat. Eliz, makes 
ſuch a preſcntation void. Hob. 168. | Yet, 
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Yet, if a man grant the three next avoidances ſucceſſiv?, and upon 
' the firſt avoidance the grantor himſelf preſents, the grantee is not 
ouſted, but may preſent upon the ſubſequent avoidances. Co. Lit. 
249. 4. Cont. per three J. but Hutt. acc. Jen. 6. Hob. 322. 

So, if 4. uſurps upon the grantee of the next avoidance, who 
brings 2 quare impedit, and pendente lite the clerk of A. reſigns, the 
_ after judgment for him ſhall have the ſubſequent avoidance, 

21 H. 7. 8. a. 8 

But an 8 cannot be granted by a common perſon, after 
it is fallen. R. Mo. 89. Dy. 129. ö. 26. a. 283. a. [Vide 2 Wilf, 
ic 7 a grant of the advowſen made after the church is actually 
fallen vacant is equally void. And the reaſon of this is not, as is 
ſaid in the old books, becauſe it is a choſe in action, but becauſe 
ſuch grants might encourage ſimony. 2 Bur. 1510, 1511.] 

If the grant of the next avoidance be to two, and the one releaſes to 
the other, after the avoidance happens, it is not good, Semb, Mo. 
467. Dy. 26. 4. in marg. R. 1 Leo. 167. Cre. El. 173. 600. 
Ow. 85. | | 
So, 5 the grantee aſſign, after avoidance. 2 Rol. 45. J. 37. 47. 
C 3% - | 7 , 
Yet the king, by his prerogative, after avoidance may grant the 
preſentation. 3 Leo. 196. Dy. 283. a. $9 

But this ought to be by ſpecial and expreſs words. Hob. 140. 

For if the king, after an avoidance, grant the manor with the ad- 
yowſon appendant, the grantee ſhall not have the preſentation. - R. 
3 Leo. 196. Dy. 300. a. 2 Rol. 19. J. 15. 20. 

So, if a man ſeiſed of the advowſon of a church, of which he is 
likewiſe incumbent, deviſes the next preſentation to his executor, it 
is good; tho! it does not take effect till the avoidance happens. R. 
2 Cro. 371, 8 + 2h | 

So, by the ft. 12 An. 12. if any for money, reward, promiſe, Cc. 
directly or indireQly take, procure, or accept a grant of the next 
avoidance in his own or another's name, and be preſented, collated, 
inſtituted, and inducted to any ſuch eccleſiaſtical living, &c. it 
mall be void, and the queen may preſent as on a ſimoniacal contract. 


(D) Appropriation of an Advowſon. 
(D1.) To whom it may be. 


THE appropriation of an advowſon was, when the church with 
the tithes, glebe, Sc. was appropriated to the fperpetual 

uſe ” ſome corporation religious or eccleſiaſtical. Vid: Imp. 
=f 5 Oc. | | 
And regularly it ought to be made to a corporation ſpiritual, which 
performs divine ſervice, c. Pl. Com. 496. 6. F | 
But ſometimes it was made to a dean and chapter. Pl. Com. 49. a. 
1 Rol. 238, 1 47. Ken. 34. 2 Cro. 518, | 
* a nunnery, c. who ſupplied the cure by a vicar. Pl. Cm. 

4. 

f To 2 biſhop, chantery, Ge. 1 Rol. 238. J. 44. 239. J. 45. 240. 


So, it might be to two priories, or religious houſes, R. 1 B. 
238. J. 50. "lems $19 xc 
To a college. 2 Cre. 518. 2 

So, if there be a vicar endowed upon the appropriation, the vicars 
age may be reſtored and reunited to an houſe of religion, and the cure 
ſnall be ſerved by one of the houſe, or any one provided by them. g. 
Ley. 4. 

And ſince the diſſolution of the houſe by the ,. 31 H. 8. the king 
and his patentee ſhall have the rectory and vicarage; and a preſent. 
ation by the king after a grant to the patentee, and inſtitution ang 
induction to the vicarage thereon are void. Bid. 


(D 2.) Of what Effect it ſhall be. 


Sometimes the appropriation gave the right of patronage, as well 
as the church, glebe, and tithes 3 and ſometimes the patronage waz 
reſerved. Seid. of Tithes, 98. Vide Lind. 157. c. de Lac. verb. Li- 

art. Fa | A 
: But regularly, every thing was given, and the houſe of religion was 
* incumbent, PI. Com. 497. a. 500. b. | 
hich could not aſſign the appropriation to any other body ſpiri- 
tual, Seid. of Tithes, 97. Pl. Com. 497. a. | 

And uſually ſupplied the cure by monks, c. of their houſe. Vide 
Ken. Imp. 25. | | 

Or, by vicars deputed. Pl. Com. 497. a. | 

And now by the f. 15 R. 2. 6. on every appropriation the ordi- 
nary ſhall take care to have a competent ſum allotted, out of the 
church appropriated, to the poor of the pariſh, and that the vicarage 
ſhall be endowed. h ; Rad 
And by the ff, 4 H. 4. 12. there ſhall be a perpetual vicar inſti- 
tuted and inducted, who ſhall be ſuſſiciently endowed. _ . 

And therefore, an appropriation without endowment of a vicar was 
void. Dub. 2 Cro. 252. +; | 

And the king's licence ſhall be void, unleſs it be upon condition 
that the vicarage ſhall be endowed. R. Sti. 156. | 

But the endowment need not be by the ſame inſtrument with the 
appropriation, if it be at the ſame time. Did. 

But now all appropriations, which come to lay hands ſhall be in- 
tended to be made with all neceſſary circumſtances; for the 1. 
27 H. 8. ſaves no right except of thoſe then alive. R. 2 Cro. 252. 
517. | 
And the reſtitution of a vicarage to a rectory appropriated before 
the /f. 15 R. 2. 6. made after the /. 4 H. 4. 12. is good, tho! then 
there will be no vicar endowed ; for that is not an appropriation put- 
ſuant to the f. 4 H. 4. R. Ley. 14, | 

[The appropriation may give the right of patronage ; as, if a re- 
ligious houſe was ſeiſed in fee of a rectory and church, and held them 
as parſons without preſentation or admiſſion, and on diſſolution !! 
comes to the crown, who grants to a company who enjoy it without 
preſentation z on union after the fire of London, [by 22 Car. 2. c. IJ. 
J. 48. which directs, that churches ſo united, ſhall be preſented to, by 
their ſeveral and reſpective patrons by turns, ] this being united, the 
company ſhall have its turn in preſenting. Biſhop of London v. Mere, 
cer Company, H. 5 G. 2. Str. 025.-] | | | (D 3. 
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(D 3.) By whom it ſhall be made. 
Appropriations at firſt were by the patron alone. Seld. of Tithes. 
But now they cannot be made without the patron and ordinary, - 


and the aſſent of the incumbent, where the church is full, and the 
king's licence. Pl. Com. 497. 6. I Rel. 238. I; 15, fc. 2 Cra. 


a if the patron be abbot, &c. cf the ſame houſe, by the ordinary 
and king. 1 Rol. 238. J. 10. | | 
And they may be made, when the church is full, tho' it be more 
proper, when it is void. R. Pl. Com. 499. b. 1 Rol. 239. DP). 
So, they may be made by the inferior or ſuperior ordinary, with 
the patron; and therefore, an appropriation by the pope without the 
biſhop, (for he was ſuperior ordinary,) and now ſince the .f. 25 H. 8. 
by the king, is ſuſſicient. R. Pl. Com. 498. a. Sli. 156. | 
The king's licence need not mention, that the church is full, R. 
1 Rel. 239. J. 40. 55 5 1 
And ſhall be good, tho' there be a new preſentation after the li- _—_ 
cence before appropriation. R. 1 Rel. 239. l. 50, | 11 
Tho' in the licence there be a ſmall miſnomer of the body politic; 
if it be known by both names. R. 1 Rol. 240. J. 5. | 
But the king's licence muſt be by matter of record, and with a con- 
dition, that the vicar be endowed. R. Sti. 156, 


(D 4.) How diſappropriated. 


— 


2 9 — — — - — — — 
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But the advowſon will be diſappropriated, if the body to which, 
Ec. be diſſolved. P/. Com. gol. a. Jon. 3. | 
So, now, if a preſentation be made to the church ; for thereby it 
becomes preſentable for ever. PI. Com. 50 . 1 Rol. 240. J. 20. 
o. | 7 
f If the advowſon be recovered in a writ of right. 1 Rol. 240, 
* | | 
But a preſentation by uſurpation, and inſtitution and induction 

thereon, do not diſappropriate. Pl. Com. 501. a. 

Nor, a grant of the advowſon by the king, where he has a rectory 
appropriate. R. 3 Leo. 101. | SE | | 2 
i Nor, by the abbot and convent, to which it was appropriated. Dub. 

au. 30. 


(E) Impropriation. 


CO now by the /?. 27 H. 8. 28. and 31 H. 8. 13. an advowſon may 

be impropriated to lay perſons. 7 

For by the „. 27 H. 8. 28. which diſſolves the monaſteries and 
other religious houſes under the value of 200/. per aun. with all 
tithes, churches, chapels, Sc. appertaining ; and by the ff. 31 H. 8. 
13. which diſſolves the greater monaſteries, &c. any perſon or per- 
ſons = bodies politic may enjoy the ſame by letters patent, &c. 

M. 2. 

And that, which was an appropriation in the hands of religious 
perſons, is uſually called an impropriation in the hands of a lay per 
lon. Bl, Nom. Impr. "2" | 

| * By 


| have remedy for them in the king's temporal courts, by pr 
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By theſe ſtatutes, and other ſubſequent, reQories, tithes, Ec. im. 


propriate come to the hands of lay perſons are temporal inher 


ances. Co. Lit. 159. a. Jon. 2. 
By the ff. 32 HF. 8. 7. any diſſciſed, or wronged of them, toc, may 


redaat, aſſiſe of novel diſſeiſin, mort d'anceſtor, quod ei deforceat, A 
doꝛuer, or other writ original. Vide Diſmes, (M 18.) 
So, by the ſame ſtatute, fines and all other aſſurances may be had 
and made of them. | 
| And therefore, every real action now lies for a rectory, or tithes 
. | | 
o, an ejectment. R. Cro. Car. 301. Jon. 322. 

So, an indictment for a forcible entry, or detainer. R. Cy, 
Car. 201. . | 

So, there may be a fine, or common recovery of a rectory im- 
propriate, tithes, &c. Vide Diſmes (N). | 

So, by f. 32 H. 8. 7. an impropriator may ſue in the eccleſiaſtical 
court. Vide Diſmes, (M 2.) 

And by the ff. 2 & 3 d. 6. 13. may have debt for the treble value 


on ſubſtraQtion, Q. Yide 2 Inf. 612. Vide Difmes, (M 2.) 


But ſince the reformation, ſeveral attempts have been made for the 
reſtitution of impropriations to the church. Ken. Imp. 124, &c. 


(C) Union. 
(F 1.) By whom it ſhall be. 


8 O, if two churches are of little value, not able to ſupport the 

charges, they may be united and conſolidated by the aſſent of the 
ordinary, the patrons, and the king's licence. Bro. Appropriation, 1, 
R. 2 Rol. 778. 1.32. R. Mo. 408. 661. Cro. El. 500, 

So, in the vacancy of the churches, they may be united by the 
ordinary, with the aſſent of the patrons; and it is ſufficient, if it be 
afterwards confirmed by the king. 2 Rol. 778. L486. 

[On B. 10 C. for uniting livings in Jreland, it was reſolved they 
could not be united during vacancy. Rex v. Archbiſhop of Armag, 
P. 8 G. Str. 516.] | | 

And, tho' the ordinary be the principal, it is not material who 
begins the union, the biſhop, patron, or king. 2 Rel. 778. J. 50. 

So, they may be united by the ordinary, with the affent of the 
patrons, without the king's aſſent, as it ſeems. Bro. Appropriation, I. 
2 Kol. 778.1. 36. Where the church was poor, and inſufficient for 
the maintenance of an incumbent. Cro. E]. 500, 1. 

And now by the ft. 37 H. 8. 21. union of two churches, or of 3 
church and chapel, not a mile diſtant, and one not above 6/. fer 
annum in the king's books, may be made to continue for. ever b 
the ordinary with the aſſent of the incumbents, and of him that ha 
right, Sc. to the patronage, being of full age. 5 

Provided, not to be in cities, or corporate towns, without the 
aſſent of the corporation under ſeal. 

And if the inhabitants ſettle 8 J. per annum for ever on ſuch poor 
bene fice, within a year, the union ſhall be avoided. 


And all unions before made are confirmed. And 


- 
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And fince this ſtatute, an union may be made of churches of 
greater value than are mentioned in the /. 37 H. 8. 21. as well as by 
the common law. X. Cre. El. got. Ep a | 

But if an union be made upon falſe ſuggeſtions, it will be void. 
R. 2 Rol. 778. J. 15. : : 

So, an union cannot be made of pariſhes, but only of churches, 

R. 1 Sal. 165. Skin. 616. | 
So, if the patron of A. purchaſe the church of B. and for 200 
years afterwards preſent to the church of A. with the chapel of 3B. 
this does not make an union of the churches, but the king may pre- 

' ſent to B. by lapſe. K. Sav. 17. | | | 
So, by the ff. 17 Car. 2. 3. the ordinary with the conſent of the 
mayor, aldermen, and juſtices of peace, or other chief officer, or 
the major part of them, and of the patrons, may unite two churches, 
or chapels, or a church and a chapel, which lie convenient in an 
city or town corporate, and appoint which church ſhall be united to 
the other, at which church the inhabitants ſhall meet for divine ſer- 
vice, and which ſhall be preſentative: provided the union be void, if 
not regiſtred with the biſhop of the dioceſe, or if the churches united 
exceed 1007. per annum above reprizes, unleſs deſired by the major 
part of the pariſhioners under their hands. 


(F 2.) The Effect of an Union. 


By the union of two churches, they are conſolidated and made 
one. | | | 8 
And the patron may preſent by the name of the church in 4. 
without diſtinction of the one or the other. Dy. 259. 6. 

But by the union it may be directed, that the church ſhall be ex- 
tint. Sho. 209. 85 

And by the /. 22 Car. 2. 11. /. 69. the incumbents of the churches 
thereby united ſhall not be deprived of the tithes of their own 
church, ſo lo as they ſerve the cure of the united church. 

And by the /. 22 & 23 Car. 2. 15. by which tithes are changed 
to an annual ſum, /. 13. the ſurviving incumbent of the pariſh united 
hall have like remedy, c. as if preſented to both pariſhes ſince the 
union, | | | 

Yet he ſhall have remedy only for his proportion, in reſpect of the 
pariſh of which he was incumbent before, R. 3 Lev. 96. 

And this clauſe extends only, where the other incumbent died after 
the fire of London, and before the fe. 22 & 23 Car. 2. R. 2 Jon. 
160. 3 Lev. 96. | - 

So, by the ff. 17 Car. 2. 3. and 22 Car. 2. 11. / 68. it is enacted, 
chat the pariſhes thereby united, as to all rates, taxes, parochial 

rites, charges, and duties, c. (ſhall remain diſtinct. : 

And that the patrons of each pariſh united ſhall preſent by turns, 

tle patron of the church of beſt value to have the firſt turn. 

And therefore, a patron-ſubje of a benefice greater in value 

_ __ his turn before the king, patron of the leſſer church. 
208. f 

So, che impropriator of a rectory, who names the curate to 2 

church, ſhall be the patron, after the union of the church with an- 


other pariſh. Dub, F. g. 169. 250. [Acc. Str. 925.1 < 
3 DN o, 
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So, by the common law, the union of churches does not extin. 
guiſh the tithes, or a modus for them. 1 Sal. 165. 
So, ſince the ff. 22 Car. 2. 11. both pariſhes ſhall be contributor 


to the repair of the church made the pariſh church. N. Sbin. 616. 


Right of Advowſon. 
- Vide Difmes, (M 10.) — Quære Impedit, (B 1.) 


Title to Advowſon. 
Vide Pleader, (3 1 4.)—Probibition, F z.) 
AFFEERMENT. 
Vide Leet, (O 2.) 

STEIDAVET. 
| Vide Serement, 
AFFIRMATIVE AND NEGATIVE. 

| Vide Pleader, (R 3. 


A G E. 


Vide Barn and Feme, (B 5.) — Dower, (A 3.)—Enfant, (C q, 10, 11. 


— 3.) - Pleader, (2 G 3.—2 W 22.—2 Y 8.) 


AGISTM ENT. 
Vide Chaſe, (O 1.—Q 6.)—Diſmer, (H ws.) 


AGREEMENT T. 
(A 1.) What ſhall be ſo called. 


N apreement is aggregatio mentium, viz. when two or more 


minds are united in a thing done, or to be done. Pl. Cem. 


17.4. A mutual aſſent to do a thing, Pl. Com. 5. a. 6. a. 

And it ought to be ſo certain and complete, that each party may 
have an action upon it. PI. Com. 5. a. | 

And there are three ſorts of agreements : an agreement executed, 


an aſſent ſubſequent to a thing done, and an agreement Cxecutorys 
Pl, Com. 8. 5. 9.4. 


(A 2.) Executed. 


An agreement executed often amounts to a bargain and ſale; ar 
guo vide in Bargain and Sale (A). 8 
0, 


* 
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aſſent the agreement is executed. Pl. Com. 8. 6, 


(A 3. Executory. 


An agretment executory is, when the thing agreed is to be done 
afterwards. Pl. Com. g. a. | 2 

As, if a man agree to pay ſo much for ſuch goods, at ſuch a day. 
So, if a man agree to do ſuch a thing upon a condition or contin- 


gency. =,” Sl ; 
As, if he ſell corn 10 another, if it pleaſes him upon view. Ph 

Com. 6. ö. | | 

If he agree with a collector to pay ſo much for a ſubſidy, as upon 

weighing of the goods ſhall appear due. R. Pl. Com. 6. | 


(A 4.) When an agreement executory ſball be complete.) Where an 
agreement is conditional, it ſhall not be complete, till the condition 
performed: as, if a man ſell goods for ſo much as 4. ſhall name, the 
contract is not complete till A. names the price. Ki. 181. a. | 

If the condition be, if he like the corn, or goods upon view, when he 
firſt has ſeen them, and agreed or diſagreed, approved or diſap- 
proved of the goods, the bargain is complete, or void; tho? he aſter- 
wards diſagree, or agree to the contrary, Bro. Contract, 27. 1 Rot. 


449. J. 22. | 


449. 1.25. IP 

But by an agreement executory the intereſt of the goods is 
bound before the completion of the contract : as, if a man ſell goods 
for ſo much as A. ſhall name, though it is no contract till A. names 
the price, yet if the vendor ſell the goods to another before A. names 
the price, if A. afterwards name it, an action upon the caſe lies, 
Kit. 181. a. | | : 
So, if the goods are marked, or have the ſeal of the purchaſer, the 
property is veſted in him immediately. R, Skin, 647. 


(g) How it ſhall be made. 
| (B 1.) By what Words. 


Te an agreement, or contract, there is not any preſcribed form 
of words, but ſuch words as ſhew the aſſent of the parties are 
ſufficient, Pl. Com. 140. b. | 


_ are ſpoken, if the aſſent of the other appears. Pl. Com. 140. 
141. | 
If a bill of parcels be given in this form, bought by A. of B. 10 
Pieces of muſlin at 10 ſhillings per piece, to be paid far as taken away, 
this will be a good agreement for them; and A. ſhall have an 4 
fumpfit, if B. refuſes to deliver them, and B. if A. does not take 
them away within a reafonable time. R. Skin. 647. 

But an agreement mult be certain, and complete. Pl, Com. 5. a. 


Vor, I, 94 (B 2.) | 


So, when an aſſent ſubſequent is given to an act precedent, by ſuch -. 


Otherwiſe, if it be, if he lite or diſlike at ſuch a day, if he de- 
Clare his liking or diſlike before, he may alter it at the day. 1 R/. 


And therefore it is not material by which of the parties the 
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(B 2.) Upon what Conſideration. U 
Every contract or agreement obligatory ou ht to have : 
ve qui | 
quo, Co. Lit. 47. b. Dy. 336. 6. Eta guid pr f 
And therefore, if an agreement be made to do a thing without 
any conſideration for it, it is audum pactum unde non oritur aftio, P! a 
* Com. 308. b. [Vide Pillans v. Micrep, B. R. E. 5 Geo. 3. 3 "ay fc 
| 1663. Nerot v. Wallace, B. R. H. 29 Geo. 3. 3 T. R. 17. Cale c 
v. Oxley, B. R. E. 30 Geo. 3. 3 T. R. 653. Fenn v. Harriſon, B. R. | 
T. 30 Geo. 3. 3 T. KR. 757.) | C 
What will be a good conſideration, vide Action upon the Caſe upon al 
| | Aſſumpſit, (B 1, &c.) 
| But where an agreement or contract is in writing, the conſidera. 
| tion is not inquirable; for it ſhall be intended to be executed upon 
| | good conſideration. Pl. Com. 308. ö. 309. a. | 
| So, if a bargain and ſale of goods be pleaded, the conſideration 
| need not be alleged; for it ſhall be intended. R. Dy. go. . in marg, u 
Vide in Bargain and Sale, (B 11, 12.) Enna? p 
Or, if it be found by verdict. R. Dy. go. 6. in marg. 0 
| "Fl 
(B z.) When the Conſideration ſhall be paid immediately. t 
If a man agree for goods at ſuch a price, the bargain ſhall be void, v 
if the money be not paid immediately. Dy. 30. a. Hob. 41, Bro. 
Contract, 25. 14 H. 19.4. V 
For in every bargain, payment ought to be made upon the de- 4 


livery of the goods, except where a future day is agreed for the pay- 
ment. Bro. Contract, 25, 26. Hob. 41, 2. Kit. 181.6. 

Tho' earneſt be given upon the bargain.z for that only makes the 
contract complete. Per Holt, 1 Sal. 113. 

Yet, if the party deliver the goods, without payment, or a day 


appointed for payment, that is ſuſſicient to make the bargain good. p 
Bro. Contract, 35. Per Mordant, 10 H. J. 8. a. 
So, if a ſale be of goods for ſuch a price without payment, or 
mention of payment, | will be good; for if the vendee afterwards * 
pay, it ſhall have relation to the firſt agreement. R. 10 H. 7. 7.6. x 
It ſeems, that the goods were delivered. te 
So, if the agreement be for ſuch a price, and the vendee pays 3 
part as earneſt, the contract is perfected. Kit. 181. 4. Per Brudne, 
14 H. 8. 22. | Fe 
Or, if the vendee immediately tell the money for payment, the 
vendor cannot, in the mean time before the money is told, ſell to 
another. Kit. 181, a. Per Brook, 14 H. 8. 20. a. Vide anti, a 
A 4.) | | 
So, if a ſale be of goods for ſuch a price, and a day of payment 
limited; the contract will be good. and the property altered by the 
ſale, tho' the money be not paid. R. 10 H. J. 8. 4. 14 H. 8. 20. a. 
Dy. 30. a. | 
30 if a contract be made, and earneſt paid, the vendor cannot 
aſterwards ſell to another, without a requeſt to the vendee to take 
away the goods, and ſtaying a convenient time after requeſt. Per 
Helt, 1 Sal. 113. | g 


So, if 4. by letter dere B, to ſend him goods by C. rectins 
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me money for them, if B. ſends them without receiving the money, 
he ſhall not afterwards charge A. for the money; for it was a con- 
ditional bargain, and the folly of B. to ſend the goods before pay- 
ment. R. 4 Leo. 7. a : Fs | 

So, a contract for a thing, of which A. the contractor has only 
a poſſibility, will be void; as, if A. ſciſed in fee leaſe by parol for 
four years, and the ſame day leaſe to B. for the ſame term, the ſe- 
cond leaſe is void. Vide in Eftates, (G 13.) Vide Pl. Com. 432. a. 

If A. ſell an horſe to B. upon condition, that he pay 20/. at 
Chriſtmas, and afterwards ſell it to D. the ſale to D. is void, tho B. 
afterwards do not pay. Pl. Com. 432. 6. 


(B 4.) When there ſhall be a Writing of it. 


[Vide Action upon the Caſe upon Aſſumpſit, (F 3.)] 

By the ft. 29 Car. 2. 3. no contract for ſale of goods for 100. or 
upwards ſhall be good, except the buyer accept, and actually receive 
part of the goods ſold, or give earneſt to bind the bargain, or in part 
of payment, or ſome memorandum in writing of the bargain be 
| ſigned by the parties to be charged by ſuch contract, or their agents 

thereto lawfully authoriſed. : Cs | 

[Executory contracts for goods (as a chariot | to be made, are not 
within 29 C. 2. c. 3. Towers v. Oſborne, H. 8 G. Str. 506.) 

Nor, for corn, then unthraſhed, to be delivered in three or four 
weeks, and paid for on delivery. Clayton v. Andrews, T. 7 G. 3. 
4B. M. 2101. 


(C) How expounded. 


AN agreement, or contract, ſhall have a reaſonable conſtruction 
according to the intent of the parties; as, if a man agree with 

B. for 20 barrels of ale, he ſhall not have the barrels after che ale 
is ſpent. 27 H. 8. 27.6. Bro. Contract, 4. 0 

[A broker, when he bought goods for his principal, agreed for 
per cent. to indemnify him from any loſs on the re-ſale; it was 
holden that this undertaking was diſcharged, when the principal had 
a fair opportunity of ſelling to advantage, but neglected it, and af- 
terwards was obliged to ſell at a loſs. Curry v. Edenſor, B. R. H. 
30 Geo. 3. 3 T. R. 524.) 

[The agreement, if reduced to writing, requires no ſtamp, be- 
cauſe it is a contract relating to the ſale of goods. Ibid. | 


For more of title 3 [Adtion upon the Caſe on A * it, 
vide Baron and Feme, (8 1, c.) - Chancery, (2 C 1, &c.—4 . 
—Parceners, (C 5.)—Pleader, (C 53, 54, 55.) 
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AIDE, 


(A) Aides pur Farre Fitz Chivaler, et File marrier. 


\ ID pur faire Fitz Chivaler, and aid pur file marrier are due by 
the common law as incident to knight's ſervice, when the lord 


8 | 2 makes 
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makes his eldeſt ſon a knight, or marries his eldeſt daughter, F. V. g. 
T , OC me 
By the common law, this aid ought to be reaſonable, but was un- 
certain. Co. L. 76. a. oe” ö aA 
But by the „f. V. 1.3 Ed. 1.36. it was aſcertained, that of every 
knight's fee ſhould be paid but 20 5. nor more of 20 J. per annum in 
tocage 3 and it was provided alſo, that it ſhould not be levied to make 
His fon a knight till he was fifteen years old, nor to marry his daugh- 
ter till ſhe was ſeven years old. | 9 . 
And à tenant who holds by half a knight's fee, or 10 J. per 
annum in ſocage, ſhall pay only 105. ; et fic pro ratd. F. N. B. 82. C. 
And the king's tenant ſhall pay in the ſame manner, as the te- 
nant of a common perſon. F. N. B. 82. F. and that by the flat. 
r 8 fb 
If the eldeſt ſon, or daughter, die before the age in which the 
aid ſhall be levied, it ſhall be levied for the next ſon or daughter, 
when they attain the age aforeſaid ; for they are eldeſt at the time, 
tho* the writ ſays, primogenit. F. N. B. 82. G. 5 
And the lord may diſtrain for this aid. F. N. B. 82. D. 

Or, have a writ to levy it. F. N. B. 82. A. ; = By 
And if the ſheriff does not execute the writ, he ſhall have an 
alias pluries, and attachment. Y N. B. 82. E. | 3 
And the writ ought to mention the age of the ſon or daughter; 
2 that be not mentioned in the regiſter. F. N. B. 82. H. 

Keg. 87. ; 
8 And by the /. V. 1. 36. if the father die before the aid paid, and 
after levying thereof, debt lies againſt the executors of the father; 
and if the exccutors want aſſets, debt lies by the daughter againſt 
his heir. F. N. B. 82. 7. 

But if the daughter be married, tho' the aid be levied and not paid, 
ſhe cannot have debt. F. N. B. 83. B. Vide 2 Infl. 234. 
But tenant by grand or petit ſerjeantry ſhall not pay this aid. 
F. N. B. 83. A. 5 

And by the . 12 Car. 2. 24. Aid pur faire fitz chivaler, et file 
marrier is taken away. | 


Vide Præregative, (D 40.) 


(B) Aide Prier, 
(B 1.) Of the King. 


(B 1.) ben it ſhall be.] 80. if a man be impleaded, and can- 
not make a defence without the aid 
of ſome other, he may pray in aid of the king, or of a common 
perſon. | | 
And therefore, in all caſes where tenant for life, or for years, 
or a farmer who renders a fee farm to the king, is impleaded, he may 
demand aid of the king. 1 Nl. 206, Vide 1 Rol. 15 f. J. 42. | 
Tho' the reverſion come to the king by grant, eſcheat, forfeiture, 
E 1 Rol. 152. 3 | : | 2 
So, if a tenant in fee by grant of the king, be impleaded, for his 
inheritance. 1 Rol, 148. J. 32. 15 1. 1.45. 50. 
Or, any one who ought to have a recompence in value againſt the 
king, 5 Rol. 149. . 47. : Sek : : And 


Al 
w 
w 
ki 
it 


A DK 8 


And this by the Hat. de bigamis, 4 Ed. 1. 1. if chere are words which 
will bind a common perſon to warranty, tho? the king is.not bound 


by them to warranty. 2 ff. 269. 3 BY Jars 
So, tenant in tail after poſſibility, &c. ſhall have aid of the king. 
1 Rol. 1 5 2. J. 17. | OS J 
So, tenant at will, or by copy by grant of the king. 1 Rol. 152. 
. 1 1 
So, . king's grantee, or committee of a ward, 1 Kol. 152. 
J. 25 ad 40. | | 5 
So, an aſſignee of the eſtate of the grantee of the king or farmer. 
1 Rol. 154. J. 25. „„ SY © "EE High 
Aid of the king ſhall be granted in all actions where the king may 
have prejudice : as, in all real actions, where the title of the king 
appears to be concerned. 1 . 
So, in perſonal actions, where the intereſt of the king may bg con- 
cerned : as, in ejectment againſt the king's leſſee. R. 1 Rol. 148. 


J. 46. | | X 5 
80, in treſpaſs quare clauſum fregit ; for by intendment the free- 
hold is the cauſe of action. 1 Rol. 148. J. 15, | 
In replevin. 1 Rol. 148. l. 32. | 


So, in an action upon the caſe againſt the king's farmer n c. | 


to hold the leet. 1 Rel. 148. J. 22. 150. J. 4 ] N 
So, in debt, or other perſonal action againſt an officer, who makes 
a contract by force of his office to the uſe of the king. 1 Nol. 155. 
J. 17 ad 40. | | 3 
So, aid of the king ſhall be allowed, tho' the land itſelf is not de- 
manded, but a thing collateral : as, rent, common, Cc. iſſuing out 
of the land of the king's leſſee, or farmer. 1 Kol. 149. J. 15 ad 25.1 
So, tho” the tenant claims a leſs intereſt than the writ ſuppoſes, 
and he ſhall not be eſtopped by the ſuppoſal of the writ : as, in a dum 
Fuit infra etatem, if the tenant claims only a leaſe for years by the 
king's patent, tho' he has accepted the writ which ſuppoſes him te- 
nant of the freehold, to be good. 1 Rl. 149. J. 5. | 
So, aid ſhall be allowed, tho? the ſuit be by the king himſelf : as, 
in treſpaſs by the king for taking toll of his tenants, who are toll-free, 
if the defendant juſtifies as farmer of the king. 1 Rol. 149. J. 32. 
So, if aid of the king be prayed for a . which is difallowed as 
inſufficient, the defendant may afterwards pray aid in the ſame term 
upon another cauſe. 3 H. 6.5.6. 1 Rol. 158. J. 20, | 
Aid of the king ought to be before iſſue; for the king ſhall not 
maintain an iſſue taken by the party. 1 Rol. 157. J. 32 ad 50. 
And may be before plea. 1 Rol. 157. J. 35 | 


Yet it may be before or after iſſue, in the caſe of the king. Hard. 


179. | 
(B 2.) Writ de non procedendo rege inconſulto.] 80, where. 


aid is not prayed when it was grantable, the defendant may have a 


writ de non Procedendo rege inconſulto. Hard. 427. {Ma 
But the writ de rege inconſults ought to ſhew the king's title, other- 
_ it will — Hard. 431. 
it ought to be founded iſition, which finds the 
kin #5 ap Bid. * 
„ 80, it ought to recite the record, depending in the court to which 
it is directed, truly, Vid. : a | | 
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406 AIDE 

(B 3.) When it ſhall nat be allowed.) But aid of the king ſhall not 
be granted, where the cauſe of action is older than the cauſe of the 
aid prior of the king: as, in treſpaſs, where the defendant intitles 
the king to the ward of the land by office after the treſpaſs ſuppoſed. 
1 Rol. 149. I. 50. 52. 

So, where the cauſe of action accrues by an act of the defendant 
ſubſequent to the king's grant : as, if the king's tenant, or farmer, 
be ſued upon his own grant, made after the grant to him by the king, 
1 Rol. 149 J. 12. | #3 f 

In a guare impedit ; for the defendant is ſued for his own diſturb- 
ance. 1 Kol. 148. J. 35. | | 
So, aid ſhall not be allowed, where the title or intereſt of the king 
cannot come in queſtion : as, in treſpaſs againſt a tenant in fee by 
the king's grant. 1 Rol. 148. J. 10. | | 

In treſpaſs for goods, battery, falſe impriſonment, &c. 1 Ret. 
148. J. 20. 

In trover for taking of goods, or other tranſitory action. R. Ao. 
$72. Cro. El. 694. 5 Co. log. 111. | | 

So, if it appears, that the king has no title : as, if the defendant 
Juſtifies for waife as bailiff to the king, and it does not appear that 
the goods are waifes. 5 Co. 109. 1 Kol. 150. J. 35. 

If the defendant juſtifies by a grant to the king, which is a void 
grant. R. 1 Rol. 150.1. 15. 20. | 

Or, by a grant inſufficient, or contrary to law. 2 It. 269. 

So, by the flat. de bigamis 4 Ed. 1. 2. if the defendant has a con- 
firmation, or releaſe, c. of the king, which is void. 2 Inf. 270. 

So, if both claim by the king, and it appears that the plaintiff's 
demand is void, the defendant ſhall not have aid. 1 Rol. 150. F. 

Or, that his demand is more beneficial to the king. 1 Rol. 151. G. 

Or, that the king's title cannot be prejudiced. Hard. 428, 9. as, 
in an aſſiſe for land in com. A. where the tenant pleads that the land 
lies in com. B. and was granted to him by the king. 1 Rol. 148. J. 50. 

80, aid ſhall not be allowed, if the defendant is not privy in eſtate 
to the king; as, if he claim by one, who had the land before it came 
to the crown. 1 Rol. 153. K. 

Or, as bailiff or ſervant, Sc. to the grantee of the king. Did. 

So, aid lies not, where the tenant comes into court for another 
purpoſe : as, in error by one outlawed for felony upon a ſcire facias 
againſt terre-tenants, if one of them claims by the king's grant; for 
he has no day in court, except to hear the record. 1 Rol. 148. J. 30. 

In error to reverſe a judgment; for the land is not directly con- 
cerned. R. 1 Bul. 218. 8 

So, it does not lie in a ſcire facias againſt the king's patentee of 
a ward, upon a traverſe of an office which entitles the king ; for the 
king himſelf is a party, and the patentee may join the king upon the 
ſcire facias. 1 Fol. 149. J. 40. 

So, by the fat. de bigamis 4 Ed. 1. 3. it does not lie in dower 
againſt the guardian or committee of a ward by the king. 2 nf. 


271. | 


(B 4.) Aid of a Common Perſon. 


(B 4.) By whom it ſhall be prayed.) So, tenant for life or = 
| „„ 
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may pray in aid of him in the reverſion or remainder, when the title 
of the inheritance is in queſtion. 1 Rol. 161. 4. e 

So, tenant at will. 1 Rol. 161. J. 21. 167. J. 32. 169. J. 40. 

So, if a defendant juſtifies as bailiff or ſervant, he ſhall have aid of 
his maſter, where his title comes in queſtion, 1 Rol. 161. J. 19. 171. 
J. 16 | 5 

$0, tenant in dower, or by the curteſy, 1 Rol. 161. J. 25. 40. 
167. J. 48. 53. 168. J. 1. | RD BEE 

Leſſce for life or years, &c. ſhall have aid of him in the remainder 
in tail. 1 Rol. 167. J. 22. 174. J. 13. 3 

If the remainder be to A. for life or in tail, remainder to B. in 
fee, he ſhall have aid of both ; for both remainders begin together, 


and depend upon one eſtate. 1 Rol. 174. J. 4. 8. 
But, if the remainder in fee, or in tail, be to the leſſee, he ſhall 


not have aid of himſelf, but of the other remainders only. 1 Kal. 
174. J. 20. 23. | | | 


So, if the lord paramount avow upon the tenant paravail, as his 


very tenant, he ſhall have aid of the meſne. 1 Rol. 167. J. 11. 

If a villein be plaintiff, and the defendant juſtifies in the right of 
the lord, he ſhall have aid of the lord. 1 Rel. 173. J. 46. | 
So, in an avowry upon an huſband for rent, homage, E&c. out of 
land, which he has in right of his wife, the huſband ſhall have aid of 
his wife. 1 No. 167. J. 35. 38. 45. 170. J. 7. | 

So, a parſon, prebendary, &c. who has not the fee in him, if he 
be impleaded in an action, which touches the inheritance of the 
church, ſhall have aid of the patron and ordinary. 1 Rol. 175. l. 30, 

39. 5 
7 ho” the patron be demandant or plaintiff. 1 Rol. 172. J. 40. 46. 

Aid ought to be of the patron and ordinary, tho' the king be pa- 
tron. Noy, 11. 5 

If there are two patrons, it ought to be of both. Bid. 

If a biſhop be patron, the parſon, prebendary, &c. ſhall have aid 
alſo of the dean and chapter, 1 Rel. 180. /. 14. | 

If parceners, tenants in common, c. are patrons, he ſhall have 
aid of all, 1 Rel, 180. J. 22, Oe. | 

So, if parceners enter upon a title anceſtrel, or claim by deſcent, 
. — ſhall have aid of the other. 1 Kol. 181. J. 46, Cc. 182, 
5, Eee. f — 

And this, after partition between them in law, or by conſtruction, 
as well as upon partition in deed; for otherwiſe, ſne cannot have in 


value pro ratd if ſhe loſes in the action, nor can ſhe deraign a war. 


ranty paramount. 1 Rol. 184. D. E. 


(B 5.) In what afions,) Aid may be prayed in all actions, where 
the title to the inheritance comes in queſtion. 


As, in all real actions, except in an aſſiſe: as, in a a 
of entry. Vide 1 Rol. Ab. tit. Aide. a formedon, writ 


So, in ejectment, treſpaſs, (Fc. where by the pleading it appears, 
that the title of the inheritance is in diſpute, N. I Rel. 16 1 85 o. 


__ | 

= 9 8 2 the avowry is upon the title. 11 H. 4. 28. . 

And it the defendant avow upon the title, the plaintiff ſhall ha 

aid before iſſue joined. 2 H. Page, a, 5 : 4 ” 
| Dd4 So, 
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408 41 
So, one ſhall have aid in a ſcire facias to execute 2 judgment, 


1 Rel. 162. J. 35. 
In error to reverſe a judgment. 1 Rol. 162. J. 26. 
So, where only rent out of the land is demanded, R. 1 Rel. 163. B. 
Or, common, c. 1 Kol. 169. J. 20. - 


So, tho' the writ ſuppoſes him not capable of aid; for he ſhall not 


be ouſted of aid by a falſe ſuppoſal. 1 Rol. 163. J. 45. 


80, in an annuity againſt a parſon, which charges the church, he, 


| ſhall have aid of the patron and ordinary. 1 Rol. 197. J. 37. 


And in a ſcire fucias to execute a judgment againſt his predeceſſor, 
1 Rel. 177. X. | 
Or, againſt himſelf by default, if he did not pray aid before. Vide 
1 Rel. 177. I. 25. | 
If he be ouſted of aid for one cauſe, he may afterwards have it fo 
another. 1 Rol. 185. /. 34. 
| Bo, if the defendant has aid of one, and he dies, he ſhall have aid 
of the heir, 1 Rel. 188. J. 31. 34. 
If a leſſee for life or years pray aid, the leſſor may join without 
proceſs. 1 Rel. 192. J. 12. 30. KR. 2 H.6. 1. a. 
The proceſs ſhall be, a ſummons ad auxiliandum-; or, in a ſcire fas 


cias, a ſcire facias in auxilium. 1 Rol. 193. R. 


(B 6.) When it ſhall not be allowed.) But one joint-tenant ſball not 
have aid of his companion. 1 R/. 167. J. 5. 

80, tenant in tail ſhall not have aid of him in the reverſion, or re- 
mainder in fee; for he himſelf has an inheritance. 1 Rol. 167. J. 16. 
Nor, tenant in tail apres poſſibility. 1 Rol. 167. J. 18. 

90, an abbot, biſhop, matter of an hoſpital, Cc. who have the 
whole eſtate in themſclves, ſhall not have aid of the patron and ordi- 
nary. 1 Kal. 176. J. 8, Oc. | 

Aid ſhall not be allowed in an aſſiſe. 1 Rol. 161. J. 45. . 

Nor, in treſpaſs or ejectment, where, by the pleading, the title of 
* inheritance does not appear to be in queſtion. Fide 1 Rol. 161. 
„10, Se. : | 

Nor, in any perſonal action, where the general iſſue is pleaded ; 
for then the title is not in queſtion, Hard. 179. | 

Nor, in an action which accrues by the wrong or act of the de- 
fendant himſelf, ſhall he have aid of him in the reverſion or remain- 
5 as, in intruſion, reſcaus, & c. by the defendant himſelf. 1 Ret. 
102. J. 9. 13. 

Ina _ impedit, or darrien preſentment upon a diſturbance by the 
defendant, 1 Rel. 162. J. 20. 24. : 

Nor, in an action, where the inheritance is not demanded : as, in 
partition. R. 1 Rol. 162. J. 45, 48. 

Nor, where there is no privity, ſhall aid be allowed. 1 Rel. 191. 0. 

* where the plaintiff claims by the defendant himſelf. 1 Re, 
165. 

Or, under the ſame title. Hard. 179, : 

So, a defendant ſhall not have aid of another defendant ; for it 1s 
not neceflary, when the other is party to the action. 1 Rol. 172. 
J. 10. > 

Nor ſhall he have, aid of the plaintiff or demandant; for he may 
plead any plea againſt him for his eſtate, 1 Rel. 173. J. 1. 11. 


3 


4 1 D E. Ce 0 


Zo, a defendant ſhall not have aid; unleſs it be prayed in the ſame 
term in which he pleads. 1 Rol. 185. J. 26. Hard. 179 | 
'Tho! the plea be adjourned to another term. 1 Rol. 185. l 27. 
Tho! the plea was in abatement, and a reſpondeas ouſter awarded, 


he ſhall not have aid upon his plea in bar. : 8 
So, if the plaintiff traverſe the cauſe for which the aid is prayed, 
it will be a good counterplea of the aid; 1 Rol. 189. J. 24. 
So, if the iſſue upon the counterplea of the aid be found for the 


plaintiff, final judgment ſhall be for him. K. 2 Leo. 524 | 


When defendant may plead in abatement after aide priè, vide 
Abatement, (J 29,) PETE 


Aid, (Subſidy.) 
Vide Parliament, (H 9, &c. 13, Cc.) - Prerogative, (D 43, Ce.) 
A1 E RL. 
Vide Aſiſe (D). 
AL DER MAN. 
Vide Franchiſes, (F 23.) — London (D). 
ALE. 
Aſſiſe, and Aſſay of Ale. 
Vide Juſtices of Peace, (B 94.) 
Ale-Conner. 
Vide Leet, (M 4.) 
Alehouſes. 
Vide Juſticer of Peace, (B 25, Ec.) 


—— 


—_ ——_—_ 


> a> Ke 
(A) Who ſhall be an Alien. 


A* alien is one who is born out of the ligeance of the king. 
Lit. ſe. 198. 7 Co. 16. 4. Calvin, : 

If he be born out of the ligeance of the king, he is-an-alien, tho” 
the place of his birth afterwards comes within his ligeance. 7 Co- 
18. 5. Calvin, 

As, the antenati in Scotland, before the union of the kingdoms un - 
der king James I. 7 Co. 18. b. Calvin. Vide Vau. 279. * N 

So, if his parents are not in the actual obedience to the king, he is 
an alien, tho! he be born within the dominion of the king: as, a man 
born in France, Normandy, &c. is an alien, tho the king has - domi- 


nion 
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nion there de jure; becauſe they are not in actual obedience to the 
king. 7 Co. 18. a. Calvin. 

So, if the king's enemies inyade the kingdom, and any one is bers 
here, ſuch iſſue is an alien. 7 Co. 6. a. 18. a. b. Calvin, 
So, if an alien has iſſue by an Engliſb woman out of the king's li- 
geance, the iſſue ſhall be alien, tho? ſhe is a natural ſubject ; for ſhe 
is ſub poteflate viri. 1 Vent. 422. | 

And, tho' an alien friend comes into England when he is an infant, 
and always after continues there, and is ſworn to the king, yet he 
n an alien, 1 Kol. 195. C. 


(B) Who is not an Alien. 
(B 1.) Any born within the Ligeance of the King. 


Burn no one is an alien, who is born in a place, then within the 

king's ligeance, of parents in actual obedience to the king. 7 Co. 

18. Calvin. Vau. 279. 

So, the children of the king's ambaſſadors, bern of Engliſh parents 
in a place out of the king's ligeance, are not aliens by the common 
law. 7 Co. 18. a. Calvin. 

By the fat. de natis ultra mare, 25 Ed. 3. fat. 2. it is declared, 
that the children of the kings of England, in whatſoever parts born, 
ſhall inherit after the death of their anceſtors. 

And by the ſame Hat. children inheritors born out of the ligeance 
of the king, whoſe parents at the time of their birth be at the faith 
and ligeance of the king of England, ſhall inherit; ſo that the mo- 
thers paſſed the ſeas with the licence of their huſbands. 

And therefore, if a merchant continue beyond ſea to merchandiſe, 
and has iſſue there by an Engliſb woman, ſuch iſſue ſhall inherit. K. 
Cro. Car. 601. 

So, if the wife be an alien; for ſhe is /ub potgſtate viri, and by the 
common law, partus ſequitur patrem. R. Cro. Car. Goa. Per three 

J. 1 Sid. 198. R. Mar. pl. 150. D. 1 Vent. 427, 8. 
Otherwiſe, if the parents go beyond ſea without licence, R. Cro. El. 3. 

Or, ſtay there after the licence determined and then have iſſue, 
R. Cro. El. 3. Vide 1 Sid. 198. 

Or, if the father was not a merchant. 2. 1 Sid. 198. But Huſſy 
ſays, generally, that he who is born _ if his father and mother 
are Engliſh, ſhall inherit. 1 R. 3. 4 F 

By the fat. 29 Car. 2. G. all born in of the king's dominions be- 
tween 14 June 1641, and 24 March 1660, whoſe fathers or mo- 
thers were natural ſubjects, are natural-born ſubjects to all intents; 
provided they receive the ſacrament in ſeven years, and take the oaths 
in one month after. 

So, by the fat. 7 Ann. 5. the children of all eme deen ſubjects, 
born out of the ligeance of the queen, her heirs and ſucceſſors, ſhall 
be deemed natural- born ſubjects. And this clauſe was not repealed 
by the fiat. 10 Ann. 5. 

And all perſons, who ſhall take the oaths, and ſubſcribe the de- 
claration 6 Ann. &c. and bring certificates of receiving the ſacrament 
in ſome proteſtant congregation three months before, ſhall be natural 
ſubjects. But this was repealed by the fat, 10 * 5. to all natu · 
ralized after 4 Feb. 1 0 l. By 


y the fat. 4 Geo. 2. 21. the flat. 7 Ann. 5. is explained to chil- 

2 — . 1 at their birth were natural born ſubjects of Eng- 
land or Great Britain: but not to children whoſe fathers at their 
birth were attainted of high treaſon in England or Ireland, or liable, 
on their return, to the penalties of high treaſon or felony, or were 
in the ſcrvice of any foreign ſtate in enmity with Great Britain. 

[By flat. 13 Geo. 3. c. 21. perſons born out of the ligeance, whoſe 
fathers, by Hat. 4 Geo. 2. (explaining fat. 7. Ann.) are entitled to the 
rights of natural ſubje s, ſhall alſo be natural ſubjects.] 

[The ſon of an alien father and Engliſb mother, born out of the 
king's allegiance, cannot inherit to his mother in this country. Du- 
roure v. Jones, B. R. T. 31 Gvo. 3. 4 T. R. Zoo.] 


(B 2.) A Perſon naturalized. 


So, if an alien be naturalized, he ſhall be to all intents as a natu- 
ral ſubject, and ſhall inherit as if he had been born within the king's 
ligeance. Co. L. 129. a. Vide for Denizen, poſt. (D 1, &c.) 

If a man take an alien to wife, and afterwards ſell his land, and 

his wife be naturalized, ſhe ſhall be endowed of the lands ſold before 
her naturalization, Co. L. 33. a. 
If an alien be naturalized, a ſon born before ſhall inherit to him. 
Co I. 129. a. 1 Vent. 419. 

So, his brother, 2 Rel. 93. | | 

Naturalization can only be by parliament. Co. L. 129. 4. 1 Vent. 
419. 5 „ | 

| Nor can one be naturalized for life only, or, to him and the heirs 

of his body, or upon condition ; for being naturalized, he is abſo- 

lutely ſo for ever. Co. L. 129. a. per Mont. 2 Rol. 95. Vide 2 Cra. 
"Th he be naturalized by the parliament of England, he will be a na- 
tural ſubje alſo in Ireland. Yau. 291. 

But if a man be naturalized by the parliament in Ireland, he ſhall 
not be a natural ſubject, nor can inherit in England. R. per three F. 
Tirrel cont. 2 Vent. 4. 2 Jon. 11. Vau. 278, 9. 2 Keb. 601. 
Cart. 185. 1 Sid. 197. Declared by the fat. 10 V. 3. 1. | 

Or, by the parliament in Scotland. 1 Sid. 197. Vau. 278. 

By the Hat.) Fac. 2. no perſon ſhall be naturalized, unleſs he hath 
received the ſacrament within a month before the bill exhibited, and 
take the oaths of ſupremacy and allegiance in the parliament-houſe, 
before the bill was twice read, which the Lord Chancellor, or Lord 
Keeper, may adminiſter, if the bill begins in the upper houſe, and 
the Speaker, if it begins in the Houſe of Commons. 

So, if a man be naturalized, he ſhall not have collateral abilities, 
without ſpecial words, to do that which he could not have done, if 
he had been born within the king's ligeance : as, he ſhall not be en- 
* to inherit to his anceſtor, if he was an alien. 1 Vent. 420. 
1 Sid. 197. | 

If a man naturalized was a baſtard, he cannot inherit. 2 Rel. 93. 


113. | 

Or, if he was of the half blood. Bid. 
[By 13 C. 2. c. 7. foreigners reſiding ſeven years in American colo- 
nici, (not abſent two months at one time,) on taking the oaths, or, if 
| | Quakers, 
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Quakers, the affirmation, are naturalized. All but quakers and Jews 
muſt take the ſacrament three months before in ſome proteſtant and 
reformed congregation in Great Britain or the American colonies. By 
V3. Jews taking the oaths may omit the Chriſtian expreſſions, and 
yet be naturalized by this aCt. ] 

[By . /. 20 G. 2. c. 44. this is extended to the Moravian brethren, 
and all foreign proteſtants ſcrupulous of taking an oath.]) 

[By V. 22 G. 2. c. 45. foreign proteſtants 4 years in 
Engliſh whale-fiſhery, are naturalized. If they go abroad for more 
than twelve months at one time, they forfeit it.] 

(By/f 2 G. 3. c. 25. foreign proteſtants ſerving in royal Ame. 
rican regiment, or as engineers in America for two years, natu- 
ralized.) 3 

[And by fl. 13 G. 3. c. 25. perſons naturalized under 13 G. 2. and 
2 G. 3. are declared capable of taking office civil or military, or lands, 
except in Great Britain and Ireland, | „„ 

[By . 14 G. 3. c. 84. perſons naturalized ſhall not have Britiſh 
privileges of trade in foreign countries, unleſs they ſhall have reſided 
ſeven years in Britz/h dominions, without being above two months ab- 
ſent at a time.] | wa 


(C) What Things an Alien may do ; what not. 


(C 1.) When he may inherit; when not. 


AN alien cannot inherit to his father, who is a natural ſubject, tho 
he be born in lawful marriage. Co. L. 8. a. 5 
Nor can the ſon of an alien inherit to his grandfather, tho? the ſon 
be a natural ſubject; for he muſt inherit mediante patre. 1 Vent. 
416. 5 | 
Nor can the ſon, or deſcendant of an alien inherit to the brother 

of the alien being a natural ſubject. 1 Veut. 413. 416. 
8o, no one can inherit to another who derives his blood or rela- 
tionſhip to the other through an alien; as, a nephew cannot inherit to 
an uncle, or & contra, where the father is an alien. 1 Vent. 416. 418. 
Vide infra. | 
And if he be made denizen, the iſſue born before cannot inherit. 
Co. L. 8. a. 7 Co. 7. a. Calvin. Vide paſt. (D 2.) | 
So, an alien cannot take by any act of law: as, an huſband being 
an alien, ſhall not be tenant by the curteſy. 7 Co. 25. a. Calvin, 
Per Hale, 1 Vent. 417. | 
A woman alien ſhall not be endowed. 7 Co. 25. a. Calvin, Per 
Hale, 1 Vent. 417. Co. L. 31. ö. 
Nor ſhall an alien be guardian. Per Hale, 1 Vent. 417. 
Yet the king's wife ſhall be endowed, tho' ſhe be an alien, Ci. 
L. 31.6. Ns - 
| 85 the wife of a ſubject, who marries with the king's licence. 
iff ow Co. L. 31. 6. 1 Kol. 675. l. 15. Vide Stat. Rot. 8 H. 5. 
1 1 15. | 
| ui if an alien be made denizen, the iſſue born afterwards may 
inherit. Co. L. 8. a. Vide poſt. (D 2.) | 
If a man has iſſue two ſons, and the elder is an alien, and the younger 
not, the younger may inherit. Co. L. 8. a. by all the F. 1 Sid. 
N | 195+ 


% 
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195. Vent. 413. tho the elder has a ſon a natural ſubject. R. 
1 Vent. 413. Hard. 224. . | 
If an alien has iſſue two ſons born within the king's ligeance, 
and the one purchaſes, and dies without iſſue, his brother may in- 
herit. Cont. Co. L. 8. a. Per ſeven J. acc. in Scaccario, 1 Lev. 60. 
1 Sid. 198. 201. Vide the argument for it by Hale, 1 Vent. 413. 
D. Ney, 159. K. 2 Cre. 539. Godb. 275. 2 Kol. g3. 113. Pal. 


"7 5 
330, if the brother be dead, leaving a ſon, the ſon ſhall inherit to his 
uncle; for where the meſne anceſtor, either dead or alive at the time 
of the deſcent, is inheritable, his ſon, jure repreſentationis, ſhall in- 
herit ; otherwiſe, where meſne anceſtor is not inheritable. R. per 
omnes in Scaccario, 1 Vent. 413. inter Collingwood and Pace. 
But if there be two brothers, the one an alien, and the other a na- 
tural ſubject, who purchaſes, and dies without iſſue, the alien has 
iſſue a ſon a natural ſubject, the ſon ſhall not inherit to his uncle. 
R. per omnes, 1 Sid. 195. 1 Vent. 413. Collingwood and Pace. Vide 


upra. | 
2874 now, by the ft. 11& 12 W. 3. 6. all natural- born ſubjects may 
inherit and make their pedigree by deſcent, from any anceſtor lineal 
or collateral, altho' the father, or mother, or other anceſtor of ſuck 
perſon, by, through, or under whom they derive their pedigree was 
an alien, in the ſame manner, as if ſuch anceſtor was naturalized, or 
natural born. | | | 
If an alien married an heireſs, who was a natural ſubject, the iſſue 
might before this ſtatute have inherited to his mother, tho? not to his 
father. R. 1 Sid. 201. 1 Veni. 422. 

(By J. 25 G. 2. c. 39. a natural born ſubject who derives his pedi - 
gree through an alien anceſtor, ſhall not inherit by virtue of 11 & 12 
. 3. c. 6. unleſs he was in being and capable of taking at the death 
of the laſt ſeiſed, to whom he claims as heir. ] | 

[If the deſcent is caſt on a daughter, and a ſon is born afterwards, 
he ſhall be diveſted in his favour ; and if more daughters are born 
after, they ſhall take in coparcenary with her on whom the deſcent 
was caſt.] 


(C 2.) When hemay purchaſe, | 


If an alien purchaſe lands or tenements to him and his heirs, he 
takes the fee-ſimple, but upon office found it goes to the king, who 
_ N by his prerogative, of whomſoever the lands are holden. 

0. L. 2.6. | S | 
If an alien purchaſe to him, and the heirs of his body, he is tenant 
in tail. D. 9 Co. 141. 2 Rol. 321. 8 

And if he ſuffer a common recovery, and afterwards an office is 
found, the recovery is good to bar the remainders. R. 4 Leo. 84. 


If an alien purchaſe an eſtate for life, the kin e. 
ſhall have it. Co. L. 2. 6, 8 ing upon office fo 


So, if he purchaſe a term for years. Bid. | 


But his purchaſe is only ad proficuum regir. 7 Co, 25. 4. Calvin 
1 Leo. 47. 4. Leo. 82. | fc * 7 5 


the ki "a 15 _ e the law veſts the freehold and inheritance in 
| 3 If 
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If an alien and another purchaſe jointly, and the alien dies, the 
other ſhall not have the whole by ſurvivorſhip, but the king ſhall have 
the moiety. 1 Leo. 47. 4 Leo. 82. | 
= pry till office found, the moiety ſurvives. 5 Co. 5 2. 5. Vide poſt, 

4. * 

If an alien friend purchaſe a copyhold in the name of A. in truſt for 
| _ and his heirs, the king ſhall have the truſt. Q. 1 Rol. 194. J. 35. 

de po. (C 3.) | 
| 85 10 ah alien enemy take a bond, the king ſhall have it. Sem, 
1 Rol. 195. B. Vide Lut. 34. 

{Choſes in action belonging to alien enemy are forfeited to the 
crown, but there muſt be an inquiſition to entitle; and a peace before 
inquiſition diſcharges the cauſe of forfeiture. Att. Gen. v. Weeden, 
H. 11 V. z. Parker, 267.] 

oy an alien friend, who aſterwards becomes an enemy. ©, 1 Rol. 
agg. B. | | 
By the ,. 7 R. 2. 12. no alien ſhall purchaſe a benefice within this 
realm, without licence of the king. 

But an alien friend, being a merchant, may take an eſtate for years 
in an houſe for his habitation. * Co. L. 2. B. 1 Rol. 194. J. 17. Cont. 
Dy. 2. ö. in marg. for he ſhall take only at will 

Other wiſe, if it be land, meadow, c. not neceſſary for his habit- 
ation. Co. L. 2. 6. 1 Kol. 194. J. 27. 5 | 
Or, if he be an alien enemy. Co. L. 2.6. | 8 
Or, if he be no merchant, tho' he be in amity. Co. L. 2.6. 
1 Rol. 194. 1. 30. | 
And if an alien friend, being a merchant, depart the realm, his 
term for years in an houſe for his habitation goes to the king. Co. L. 
2. ö. 1 Rel. 194. J. 21. Dan. 321. Dy. 2. b. in marg. 
| So, if he die; for it does not go to his executor or adminiſtrator. 
77 

Yet, by ſome, he may deviſe goods, and leaſes by his will. Bend. 
36. 1 fad. 25. 

So, an alien ambaſſador may take a houſe, land, &c, for years. 

Cro. Car. 8, 9. | 
By the /. 27 Ed. 3. 2. merchants ſtrangers, not enemies, may 
ſafely dwell in the realm. Dy. 2. 6. in marg. | 

So, if a ſtatute be acknowledged to an alien, he may have the 
land upon an extent on the ſtatute, and the king ſhall not take it. 
Dy. 2. ö. in marg. | | 

So, a corporation may purchaſe, tho the head of the corporation 


be an alien. 2 Rol. 93. 
(C 3.) A purchaſe in the name of a truftee.] If an alien purchaſe 2 


hold, or land, in the name of another in truſt for himſelf and his 
heirs, the king ſhall have it. Argued but not R. 24 Car. 1. 1 Kol. 
194. J. 75 Dan. 321. Al. 15. R. Hard. . 

But if an alien purchaſe in the name of a truſtee, the king cannot 
be entitled by inquiſition; for the eſtate in law is in the truſtee, 
not in the alien; but he muſt ſue in Chancery to have the truſt exe- 
cuted. R. 1 Rol. 194. J. 40. 534. l. 50. Al. 16. Hard. 493 


Dan. 321, 24. | | 
So, an alien cannot haye a copyhold, becauſe the king * 


—_ - EEE ſẽ᷑% 
| have it, and therefore it will eſcheat to the lord of the manor, / Dy. 


2. 5. in marg. 


(C 4.) Various Diſabilities. 


But an aken born, has no ability to make a feoffment, grant, or i 


leaſe. Co. L. 42. 5. ; 
So, an alien cannot be ſeiſed to the uſe of another; for he cannot 
be decreed to execute it. 1 Co. 127. 4. Chudleigb. | 

So, if the king, before office confirm his eſtate, which he has pur- 
chaſed, that does not make his title indefeaſable. Dub. 1 Leo. 47. 
4 Leo. 82. | i | 

So, an alien cannot inforce the execution of an uſe at common law, 
or of a truſt now. Al. 15. | | | 

So, if the poſſibility of a term for years be limited to A. for life, 


and aſterwards to B. who is the wife of an alien; it does not veſt in 


the alien. Vide Eg. Ca. 104. (2d part of 2 Mod. Ca.) 
So, by the /,. 12& 13 I. 3. 2. no perſon born out of England, 
Scotland, or Ireland, and not of Engliſh parents, (tho' naturalized or 


made denizen, ) ſhall be capable to be of the privy council, of either 


houſe of parliament, or to enjoy any office, or place of truſt, civil 
or military, or to bave any grant of lands, Fc. from the crown to him- 
ſelf, or any in truſt for him. Eh 


If an alien purchaſe, tho' the king is entitled, yet the eſtate does 


not veſt in him till office found. R. 5 Co. 5 2. 5. | 

For till office, the alien is ſeiſed, 1 Les. 47. 4 Leo. 82. Vide 
ante, (C 2.) . | | | ES 

And if an alien and a ſubject purchaſe jointly, they are jointenants, 
and the ſurvivor ſhall hold till office found. 5 Co. 5 2. 6. 1 Leo. 47. 
4 Leo. 82. | 2 

And an office to entitle the king to the lands of an alien is not good, 
if it be under the Exchequer ſeal; for it ought to be under the great 
ſeal. R. 5 Co. 52. a. Mo. 325. 7 | 


Vide paſt. (C 7.) 


(C 5.) When he may ſue; when not. 


So, an alien enemy cannot have any action real, perſonal, or mint, 


Dy. 2. b. 19 Ed. 4. 6. 5 I Rol. 195. b. Semb. Ow. 45. [Brandon 
v. Neſbitt, B. R. M. 35 G. 3. 6 T. R. 23.) = 


2. b. 


When it may be pleaded in abatement that the plaintiff is an alien 


born, vide Abatement, (E 4.) 


But, if an alien be within the 8 with a ſafe- conduct, or 


under the king's protection, he may have an action, tho' his king be 
in 3 R. 1 Sal. 46. R. Cro. El. 683. R. Mo. 431. 
So, a Turk, infidel, &c. is not a perpetual enemy, but may have 


the privilege of a friend. 1 Sal. 46, 
An alien friend may have all perſonal actions, for his goods, or 
property. 1 And. 25. Vide Dy. 2.6. 
90, an action for ſlander, R 


Nor, can an alien friend have any, except a perſonal action. Dy. 


per four F. Williams cont, 1 Bul. 
1 foreigner 
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2 ſuit. ] 
[A Scotſman conſidered as a foreigner.] 
[A depoſit of the money for which r <kmang be given, not 
unſter, in Scac, Hil, 
1716, Bunb. 35.] | | | 
[So, a perſon protected by an ambaſſador, if he ſues here origin- 


ally, but not if he ſues for an injunction to ſtay proceedings at law. 


Fenwick v. Forteſcue, in Scac. M. 1729, Bunb 272.) | 

{But in B. R. it is held that a foreigner is not obliged to give ſecu- 
rity for coſts. Real. v. Macky, P. 17 G. 2. Str. 1206.]J 
 [Nor, a Scotchman reſident in Scotland. Maxwell v. Mayer, T. 33 & 
34 G. 2. 2 B. MH. 1026.) | = 

[An alien's property in the funds, is under the control of the court 
of Chancery, tho' he is in a foreign country. Anon. M. 1737, 1 At- 


byns, 19.] 


[A captain of an enemy's ſhip may fue upon a ranſom-bill. Re- 


cord v. Bettenham, M. 6 G. 3. 3 B. M. 1734. | 
[A native of a foreign ſtate in amity with this country, taken in an 
 aQ of hoſtility on board an enemy's fleet, and brought to England as 
a priſoner of war, is not diſabled from ſuing while in confinement, on 
a contract entred into as a priſoner of war. Sparenburgh v. Bannatyne, 


C. P. M. 38 G. 3. 1, By. & Pul. 163.] 
(C 6.) In Chancery.) By the ff. 31 H. 6. 4. if a ſubje offend 


againſt any ſtranger on the ſea, or in any port of the realm, there 
being by way of amity, or ſafe-condutt, or any other, by attacking 
his perſon, Hoiling, Sc. his ſhip or goods, the chancellor, with any 
Juſtice of the one bench or the other, ſhall upon a bill of complaint 


make proceſs againſt the parties to anſwer, and for reſtitution, 


c. | 
(C 7.) What other Privileges an Alien ſhall have; what not. 


So, an alien may diſpoſe of his perſonal goods by his will. 2 Rel. 
94. I And. 25. BE | 

May be an executor, or adminiſtrator. R. Cro. Car. 

Tho' his king be in enmity. Adm. Cro, El. 683. 

By the /. 1 K 3. 9. an alien artificer ſhail not remain, or uſe any 
trade in England, unleſs as ſervant to a ſubject, on pain to forfeit all 


his goods. 


By the ſame . he ſhall not make any cloth nor put any wool to 
work. 

By the ſame t. he ſhall not ſell in groſs, but by retail. 

By the /f. 1 R. 3. 9. and 14 H. 8. 2. he ſhall not take any ſervant, 
or apprentice, unleſs his ſon, daughter, or a ſubject born, on pain of 
20 J. by the /t. 1 R.3. 9. and of 10/. by the A. 14 H. 8. 2. nor by 


the /f. 21 H. 8. 16. above two ſervants ſtrangers at a time. 


By the ff. 14 H. 8. 2. he ſhall not keep above two journeymen, not 
ſubjects, on pain of 10/. | 

By the /. 32 H. 8. 16. /. 13. he ſhall not take any meſſuage, or 
ſhop, nor any let him ſuch, on pain of 5/. | 

But by the ff. 22 H. 8. 13, a common baker, brewer, ſurgeon, ot 
ſcrivener, are not artificers. Nor, 


[A foreigner muſt give ſecurity for coſts before he can proceed in 


| Wn; I» We, 417. 
Nor, a vintner. X. 3 Mod. 94. © 5 
By che . 12 Car. 2. 18. no alien ſhall be a merchant, or factor in 
the plantations. | 2 | | 
So, by the ff. 15 Car. 2. 15. an alien may ſet up a trade to dreſs 
hemp, flax, make twine, or nets for fiſhery, or cordage and tapeſtry 
hangings. - | 4 
"By the ft. 32 H. 8. 16. / g. every alien ſhall be ſubject to the laws. 
By theft. 27 Ed. 3.2. aliens not enemies, may ſafely dwell in the 
realm. Dy. 2. in marg. [Sek | : 
So, an alien artificer may hire a ſtable, c. if it be not a ſhop or 
manſion. 1 Sand. 8. 1 Sid. 309. | 
By the ff. 21 Fac. 19. aliens ſhall have advantage of the ſtatutes 
againſt bankrupts. | | f | 
By the courſe of the Exchequer, the ſon of an alien, tho born with- 
in the realm, being a merchant, ſhall pay the cuſtoms and duties, as an 
alien, for the firſt generation. Lit. 140. Agreed, Hard. 335. | 
Vide Trade, (A 1, Cc.) | 
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(C 8.) Trial per medietatem Linguæ. 


In an action by an alien againſt an alien, by the f. 27 Ed. 3. 8. the 
inqueſt ſhall be by all aliens. 

And by the ſame ſtatute and the ff, 28 Ed. 3. 13. if one party be 
alien, and the other denizen, the inqueſt before all juſtices ſhall be by 
Half aliens, if ſo many be to be found in the vicinage, otherwiſe by ſo . ' 
many as are to be found, and the reſt denizens. | 

And this, by the ff. 28 Ed. 3. 13. tho' the king be party. | 

And this privilege has always been allowed fince theſe ſtatutes in 
all pleas, and before all juſtices, if it was demanded. Dy. 144. 

If the alien was plaintiff, as well as if defendant. Dy. 144. 6. and 
144. 4. in marg. bt” 

Aud if the defendant does not pray a venire facias de medietate linguæ, 
the plaintiff may. Dy. 144. 6. i ä | 

9o, if a full inqueſt does not appear, there ſhall be a tales de medie- . 
tate lingue. X. Poph. 36. | | 

Or, if the aliens only make default, ſo many aliens may be added 
upon the rzales. Poph. 36. | 

And by the /. 8 H. 6. 29. want of freehold ſhall be no challenge, 
where the trial is per niedictatem lingue. TD 

But if the defendant does not pray a venire facias de medietate lingue, 
the plaintiff need not; for a trial per probes et legales homines will be 
good. Dy. 28. 4. 144.6. | 

So, in high treaſon, the trial ſhall not be per medietatem linguæ. R. 


Dy. 144.6. 145. a. 5 

Nor, where an alien ſues as adminiſtrator, or executor, en autre 
droit, if the inteſtate or teſtator was not an alien. R. Cro, El. 275. 
Dy. 28. a. in marg. | 

Tho' aliens are ſubject to the laws, and in enormous offences (as 
murder, &c.) are liable in the ordinary courſe of juſtice, yet it may 
be too harſh to puniſh them on a local ſtatute. Thus a French pri- 
ſoner, indicted of privately ſtealing from the ſhop, was acquitted of Wl 
that, by direction of the judge, and found guilty of the larceny only. Wl. 
Meliere's Caſe, 1758, Foſter, 188.] | > | 
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(D) Denizen. 
(D 1.) By whom made, and how. . 


FHE king only has the prerogative to make any alien to be a de- 
 nizen, 7 Co. 25. b. Calvin. 2 Rol. 93. Vide how naturalized, 
ante, (B 2.) ä 

And cannot grant this prerogative to any other. 7 Co. 25. J. 
2 Rol 93. 8 

The uſual manner of a denization is by letters patent. 7 Co. 6. a. 
Galvin. | 

So, it may be by parliament. 161d. 

Or, by conqueſt ; for if the king conquers another kingdom, all his 
ſubjects are immediately denizens of that kingdom. Bid. 

The king may make any one a denizen for liſe. 7 Co. 6. a, Calvin. 
Per Mont. 2 Rol. 95, 2 Cro. 539. Co. L. 129. a. | 

Or, only for years. 2 Cro. 539. 

Or, for himſelf, and the iſſue of his body. 7 Co. 6. a. Calvin. Per 
Mont. 2 Rol. 99. Co. L. 129. a. | 
Or, for him and his heirs generally. 7 Co. 5. ö. Calvin. 

So, he may make one a denizen for a particular purpoſe; as, quod 
in quibuſdam curiis audiatur ut Anglus, Co. L. 129. a. | 

So, he make one a denizen, upon condition. Co. L. 129. a. 7 Co. 
6. a. Calvin. 3 | 

And by the ff. 32 H. 8. 16. all aliens made or to be made denizens 
ſha!l be obedient to the ſtatutes of the realm; and in the letters patent 
of denization, a proviſo ſhall be inſerted, that they ſhall be ſo. 

But this proviſo does not make a condition ; for if he do not he- 
mage, nor be obedient to the law, he ſhall be puniſhed as the law re- 
quires, yet his denization is not void. R. 1 Rel. 195. E. Lane, 


58, 9. 
1 The Privileges of a Denizen. 


If a man be made denizen, he ſhall have the privileges of a ſubject 
born a parte poſt : as, his iſſue born after his denization may inherit 
to him. Co. L.. 8. a. | . 

But if a man be made denizen, his iſſue born before ſhall not in- 
herit to him. Co. I.. 8. a. . 

If the father be a ſubject born, and his ſon an alien; tho he be 
made denizen, he cannot inherit to his father. Per Hale, 1 Vent. 
410. Ca. L. 8. a. | 5 

If a father, a ſubject, has iſſue two aliens, who are made deni- 
zens, and the one dies without iſſue, the other cannot inherit to him. 
R. 1 Vent. 419. 73 | | 

So, if the grandfather be a ſubject, the father an alien and made 
denizen, the ſon a ſubject born, and the father dies in the life of 
the grandfather, the fon cannot inherit to his grandfather, 1 Vent. 


419. 
'Fho? born after the denization of the father. Bid. 

If a wife be an alien, and after alienation of lands by her huſband, 

made denizen, and then the huſband dies, ſhe ſhall not be endowed. 


Co. ＋. . 
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D 3.) Who ſhall not be Denizen. 


But if the king grant an office to an alien, that does not make him 


à denizen : for it ſhall not enure to two intents. 3 Leo. 243. | 
So, if an alien immediately after his birth comes into England, and 


there continues all the time afterwards, it does not make him a de- 
nizen. 1 Rol. 195. J. 16. 


2 
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D 
(A) Alienation, by the King's Tenant. 


(A 1.) When it ſhall not be, without Licence. 


Y the common law, no fine was paid for an alienation without the 
king's licence. Co. L. 43. St. Pr. 27. 6b. 
But when by the /. M. Ch. cap. 32. it was provided, that none 
ſhall give or ſell more of his land, than that of the reſidue the lord may 
have his ſervices, a fine was claimed by the king, if his tenant aliened 
without his licence. Co. L. 43. a. | 


And by the /f. 1 Ed. 3. 12. it was enacted, that the land ſhould 


not be forfeited, but a fine paid in Chancery by due proceſs, for the 
alienation without licence. | 
By the /. 17 Ed. 2. J. the king has uſed to rate ſerjeanties, aliened 
without licence, by a reaſonable extent. | 
The uſual fine br an alienation without licence, was the value of 
the land for a year. 2 It. 67. Sav. 16. 
And the fine, for a licence of alienation, was the third part of the 
annual value. Bid. 
So, by the /. 34 H. 8. 5. , 13. the fine for a pardon of an aliena- 


tion, made by a deviſe. 


The fine for alienation ſhall be paid by every tenant of the king 


who holds in capite. | h 
If he has only a reverſion in fee, and aliens without licence : but the 
fine, if there be proceſs againſt the tenant for life, and he by plea 


ſhews his eſtate, ſhall not be levied upon him, K. Sav. 17. 65. 


Vide 2 Infl. 67. 

So, it ſhall be paid, upon an alienation by way of uſe upon a cove- 
nant to ſtand ſeiſed, &c. „ 5 

If the heir make a bargain and ſale by indenture inrolled, or levy 
a fine, tho it be before livery ſued. Sav. 32. | 

If there be an eſtate-tail, and the-tenant in tail make ſeveral alien- 
ations, and afterwards it is conveyed to the iſſue in tail, who is re- 


mitted ; the fines for the alienations made, continue a charge upon 


him. R. Sav. 65. | 


And all the lands of the alienor, as well as the land aliened, are 
liable to this fine. 4 Leo. 47. | 


(A 2.) When it may. | 
But for alienation of land held of the king, as of an honour, and 
not in capite, no fine was due. Bro. Alienation, 11. 
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Nor, for the alienation of the tenant paravail, where the me/ne held 
of the king. | 

So, if there was a licence, or pardon of alienation to the feoffees, 
c. no fine ſhould be paid for any uſe, which ariſes out of the eftate 
of the feoffees. 8 

So, tenant for life ſhall not be charged with the fine, for the alien- 


ation of him in reverſion. XR. Sav. 17. 65. 2 Inf. 67. 
Nor, tenant in dower for the alicnation of her huſband ; for ſhe 


claims paramount. Vide Sav. 65. 
So, now, by the / 12 Car. 2. 24. all fines for alienations, ſeizures, 


and pardons for alienations are taken away, and diſcharged from 


24 Feb. 164 5 
But it is provided, that this ſhall not be conſtrued to take away any 


fines for. alienation due by particular cuſtoms of particular manors, 
and places other than fines for alienation of lands holden immediately 
of the king in capite. 3 


(B) Alienation by the Tenant of a Common Perſon. 


80. by the particular cuſtom of any manor, the lord ſhall have a 
fine upon the alienation of his tenant in fee. 14 H. 4. 1. a. 
But a cuſtom to pay a fine of a year and a half's rent of the 
whole, upon the alienation of any part, is not good, 2 Vent. 134, 5. 
So, a cuſtom to pay a fine, upon an alienation by a tenant only 
for life. Semb. 2 Vent. 135. . 


Alienation of Copyhold. 
Vide Copybold, (I 1.—M 2.) 


Alienation by a Corporation. 


Jide Franchiſes, (F 18.) 


By Huſband and Wife. 
Vide Baron and Feme, (G 1, &c,—P 1.) 


By Tenant in Tail. 
Vide Diſcontinuance, (A 4, &c.—B—C 1, &c.)-E/tater, (B 22, 
Sc. 33.) 


| Forfeiture by Alienation. 


Vide Cepybold, (M 2.) — Forfeiture, (A 1, &c.) 


ALIMONY. 
Fide Chancery, (2D 1, c.) 


421 


- ALLEGIANCE 
(A) Allegiance ; when due. n 


| LLEGIANCE, or ligeance, is the lawful obedience which 
A a ſubject is bound to render to his ſovereign. Co. L. 129.4. 
7 Co. 4. Calvin. : OE 

And it is due proprium quarts modo to the king, omni, ſoli, et ſemper. 
7 Co. 12, a. Calvin. 3 

It is due to the king in his natural capacity. 7 Co. 10. a. Calvin, 

So, allegiance is due from a natural ſubjeCt to the king in all 
places, and all kingdoms. 7 Co. 7. b. Calvin. For he has always 
the king's protection. 7 Co. 9.6. Caluin. 

Tho? he hath abjured the realm. 7 Co. 9. b. Calvin. | 

So, liveance is naturalis acquiſita, vel lacali. 7 Co. 5.6. Calvin. 

As, every ſubje& born, immediately upon his birth ought to pay 
a natural allegiance to his ſovereign, and is called a natural liege- 
man, as the king is ſaid to be his natural liege lord. 7 Co. 4.6. 5. 4. ö. 
Calvin. | 85 | 

So, a man naturalized, or made denizen, acquires a ligeance to the 
king. 7 Co. 5.b. Calvin. Vide A. ien, B 2.—D 1, Ec.) 

So, a man, ho comes under the dominion of the king, ought to 
pay a local allegiance; for he has his protection. 7 Co. 5.6. 6. a. 
Calvin. | | 

And therefore, if an alien friend come into England, and commit 
treaſon, the indictment ſhail be contra ligeantiæ ſue debitum. 7 Co. G. a. 
Calvin, | 

But ligeance is reciprocum ligamen, quia ficut ſubditus tenetur ad obe- 
dientiam, ita r:x tenetur ad prote .ionem 7 Co. 5. a. Calvin, 

50, an alien enciny, if he comes into the realm, does not owe any 
allegiance, and cannot be indicted tor treaſon; but ſhall be puniſhed 
by the martial law. 7 Co. 6. b. Calvin. © EO 

An alien, { wh<ther his ſovereipn is in amity or enmity with us,) 
Jiving here under the king's protection, oweth a temporary local 
allegiance, and if he commitreth an offence amounting to treaſon in 
a natural-born ſubject, he may be dealt with as a traitor. Foſter, 
I85.] | | 
[So, if alien, having family and effects here under protection, goes 
to his own country in time of war, and adheres to the king's ene- 
mies for purpoſes of hoſtility. Ibid. } | | 

[Allegiance dus from natural-born ſubjects is perpetual and un- 
alienable; and a commiſſion from a foreign prince is no excuſe, tho” 
the priſoner had reſided in his dominion from his infancy, Towns 
 tey's Caſe, Foſter, 79. M Donald's Caſe, Fof. 59. Feſ. 183, 184. 

( Allegiance is due to every king in full and peaceable poſſeſſion. 
Fo. 184. 188. 397. 400. ] | 

[Not to auy other out of poſſeſſion (whatever his right or preten- 
ſions may be) when the throne is ſo full. id.] | | 

It is now clearly ſettled that though a natural-born ſubject cannot 
throw off his allegiance to the king, but is always anſwerable cri- 
minally for acts done by him againſt it, yet for commercial purpoſes 

he may acquire the rights of a citizen of another country, Per Lord 


_ Kenyon, 
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Kenyon, Wilſen v. Marryat, B. R. M. 39 Geo. 3. 8 T. R. 43. Scot 
v. Schwartz, Scac. M. 11 Geo. 2. Com. 677.] 

[A natural- born ſubject of this country may alſo be a citizen of 
America for the purpoſes of commerce, and entitled to all the ad. 
vantages of an American under the treaty 37 Geo. 3. c. 97. the cir- 
cCumſtance of his coming over here for a- temporary purpoſe does not 


deprive him of thoſe advantages. Wilſon v. Marryat, 8 T. R. 31.] 


(B) Oath of Allegiance, Cc. 
5 (B 1.) By the Common Law. 


BY the antient law in the time of king Arthur, and afterwards 

D revived in the time of king Edgar, every man of the age of twelve 

years or upwards ought to have been ſworn to the king in the 

tourn, or in the leet. Co. L. 68. ö. 172: 6. 7 Co. 6. ö. 7. a. Calvin, 

1 Bul. 199. | 
But an alien ſhall not be ſworn in the leet. Pal. 14. 


(B 2.) By Statute Law. 


(B 2.) Who ought to take them.] So, now by the . 1 El. 1. J 19. 
every archbiſhop, biſhop, and other eccleſiaſtical perſon, and officer, 
and every judge, juſtice, mayor, and other temporal officer, and 
every perſon, who has fees or wages of the crown, ſhall take the 
oath of ſupremacy, and fidelity, therein declared and ſet forth. Vide 
Officer, (K 7.) 
_ Bo, J 24, 25. every perſon, before he ſue livery, or offer le main, 
do homage, be received into the queen's ſervice, take orders, or any 
degree in the univerſity. | | 

So, by the far. 5 Eliz, 1. ,. 5. every ſchoolmaſter, public or pri- 
vate teacher of children, bencher, reader, utter barriſter, antient of 
any houſe of court, principal of any inn of Chancery, attorney, pro- 
thonotary, filizer, ſheriff, eſcheator, feodary, and all perſons ad- 
* to any office at common law, or other law, ſhall take the ſaid 
Oath. | | 3 
By the f. 3 Jac. 4. the oath of allegiance is preſcribed. 
And by the pf 7 Jac. 6. all perſons above cighteen, of whatever 
fex or degree therein intended, ſhall take it, viz. every archbiſhop 
and biſhop, before the lord chancellor or lord keeper. 

An eccleſiaſtical judge or officer, before the archbiſhop, biſhop; or 
ordinary of the dioceſe, where he exerciſes his office : | 
Every perſon of, or above the degree of a baron or baroneſs, and 
all of the privy council, and the preſidents of Wales, and the 
North, before * BY of the privy council, of whom the lord chan- 
cellor, treaſurer, privy ſeal, or ſecretary, to be one; or, if above 
thirty miles from London, before the biſhop of the dioceſe, or ſuch 
whom the lord chancellor, or lord keeper, by dedimus poteflatem ſhall 
authorize : 5 | 
E Ts, ſervants of the king, queen, or prince, &c, before lord ſtew- 
ard, e.... | 
Judges, juſtices of peace, ſheriffs, or other officers of juſtice, or 
who receive a [ce of the king, before lord chancellor, or lord keeper, 
x | treaſurer, 
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treaſurer, admiral, warden of the Cingue Ports, chief juſtice of B. R. 
or C. B. juſtices of aſſiſe in the county where they reſide, or other 
whom the lord chancellor or keeper. ſhall authoriae: | 

Mayor, or other chief officer of a corporation, before ſuch who 
adminiſter the oath 'of office: aldermen, and under-officers, and 
every freeman of a corporation, before the chief officer in the open 
hall: | | 
All of the Houſe of Commons, before their entry into the Houſe 
in every parliament, before the lord ſteward, or his deputies : 

Maſter of the ordnance, lieutenant of the Tower, and mint maſter, 
the four principal officers of the navy, under the lord admiral, be- 
fore lord chancellor, or lord keeper, or lord admiral: and all officers, 
Ec. of the Tower, before the lord lieutenant of the Tower: 

Vice-admirals, captains, and ſoldiers in the king's. ſhips, before 
any two of the ſaid principal officers of the navy : 26 

All perſons, having the charge of forts, &c, captains of ſoldiers 
within the realm, before juſtices of aſſiſe, or two juſtices of peace: 
Doctors, advocates, — proctors of the civil law, and their clerks, 
before the biſhop of the dioceſe where they reſide : 

All, who ſue livery, or ouſter le main, before the maſter or ſurveyor, 
or attorney of the court of wards, in open court: | 
Serjeants at law, ſcrvants to the judges, and officers in Serjeants'- 

inn, before one of the chief juſtices, or chief baron : 

All ſubjects in inns of court, and principals and treaſurers of inns 
of Chancery, before the benchers, or readers of the ſaid houſes : and 
all admitted into inns of Chancery, before the principal or treaſurer, 
and antients, or four of them, in their open halls ; 

Prothonoteries, filizers, officers, attornies, and clerks of any court 
of record, before the judges of the ſame court: 

Clerks of Chancery, and all officers of Chancery, before the maſter 
of the rolls, or two maſters in Chancery : | 

Parſons, vicars, and curates, and others in orders, ſchool-maſters, 
and uſhers, before the biſhop of the dioceſe, or ordinary, in open 


court: 
Vice-chancellors of both univerſities, heads of colleges and halls, 


proctors, and beadles, before the ſenior maſters in convocation: and 
others promoted to any degree, before the vice-chancellor in the con- 
gregation-houſe ; all fellows, and ſcholars of houſes, before the head 
of ſuch houſe, in the open hall : | | 
Doctors of phylick, or admitted into the college of phyſicians, be- 
fore the preſident of ſuch college. 
By the /. 25 Car. 2. 2. all perſons admitted into any office, civil 
or military, or who ſhall receive any ſalary, fee, &c. by patent or 
grant from the crown, or have any place of truſt, or in the navy, or 
ſervice in the houſehold of the king, or duke of York, ſhall take the 
ſaid oaths of ſupremacy and allegiance the next term, or at the next 
quarter ſeſſions of the place where he reſides. 

So, by the /. 1 /. & M.8. all perſons, required to take the 
aforeſaid oaths, ſhall inſtead take the oaths thereby preſcribed. 

90, by the A. 7 8 V. 3. 24. all who ſhall act as ſerjeant, 
counſellor, barriſter, advocate, attorney, ſolicitor, proctor, clerk, 
or notary, not having before taken the ſaid oaths, ſhall incur a præ- 
mMunire. | | 

br Ee4 By 
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By the f. 13 14 V. 2. 6. and 1 Ann. 22. all in office, r. 
(as by the H. 25 Car. 2. 2.) and all eccleſiaſtical perſons, members 
of colleges and halls in either univerſity, of the foundation, (being 
Eighteen,) all teaching pupils in the univerſity or elſewhere, ſchool- 
maſters, uſhers, teachers of ſeparate congregations, all who act as 


_ ſerjeant, &c. (as by the . 7 & 8 V. 3. 24.) ſhall take the oath of 
abjuration in three months after admiſſion to ſuch place-or practice, 


in one of the courts at Veſtminſter, or at the quarter ſeſſions of the 
place where he reſides; or at the next term or quarter ſeſſions, tho? 
after three months, 

So, by the f. 6 Ann. 14. and 8 Ann. 15. all officers, civil and mi- 
litary in Scotſand ſhall take the oaths of allegiance, affurance, and 
abjuration in the courts of ſeſſion, juſticiary. or Exchequer of Scotland, 
or quarter ſeſſions there ; or in Chancery, B. R., C. B., or Exchequer 
in England, ? . 

So, by the /. 1 Geo. 1. 13. all perſons in office, c. as by the ff. 
1 Ann. 22,) conſtables, writers in Scotland, being in Londen, or Weſt. 


minſter, or thirty miles diſtance on the 1ſt day of Michaelmas term, 


ſhall take the oaths in Chancery, B. R., C. B., or Exchequer the ſame 
term, or otherwiſe before 23 January, at the quarter ſeſſions of 
the place where he ſhall reſide on 1 Dec. 1715. And all who come 
after into office, Cc. ſhall do ſo in three months, 

By the ft. 2 Geo. 2. 31. it is ſufficient, if any take the oaths be- 
fore the end of the next term, or before next quarter ſeſſions, tho 
not within three months; or if beyond fea, within four months 
after return; and all omiſſions before, pardoned. So, by the f. 
4 Geo. 2. 6. omiſſions of ſuch, who take the oaths before 23 Jan. 
1731. By the ,. 6 Geo. 2. 4. before 29 Sept. 1733. By the fr. 
7 Geo. 2. 10. betore 29 Sept. 1734. By the /. 12 Geo. 2. 6. before 
28 Nov. 1739. i | | 

[By I. 6 Geo. 3, c. 53. the oath of abjuration was altered on the 


death of the old Pretender, and now runs, „that not any of the des 
ſcendants of the perſon who pretended, c.“ 


(B 3.) Who may tender them.] By the ff. 5 El. 1. the biſhop may 
tender the oath of ſupremacy and allegiance required by 1 EI. 1. to 
any ſpiritual or eccleſiaſtical perſon within his dioceſe. 

And the lord chancellor, or keeper, may grant a commiſſion to 


tender it to any therein named, | 


The commiſſioners may tender the oath to all, tho' not named by 
their commiſſion. K. Ray. 445. | 

Tho' they are not miniſters, or officers mentioned by the act. R. 
Ray. 45. 
By ihe . 3 Fac. c. 4. J 13. the biſhop, or two juſtices of peace 
may tender the oath of allegiance therein required to any convict, 
or indicted for recuſancy, or who hath not taken the ſacrament 
twice the year paſt, and may examine on oath perſons unknown, 
who paſs through their county, and if they do not deny being re- 
cuſant, and not having received the ſacrament, may if not noble- 
man or noble woman) tender them the ſaid oath. 80, juſtices of 


And /. 41. fix of the privy council, whereof the lord chancellor, 
treaſyrer, or ſecretary of ſtate to be one, may tender to nobility. 


By 


* 
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By the „f. 7 Fac. c. 6. J. 26. any of the privy council, or the biſhop 


of the dioceſe, may require any nobleman or noblewoman of 18 
years of age, or any two juſtices of peace of the county or corpora- 
tion may require any other perſon of that age to take the ſaid oath: 
and, if any baron or baroneſs of that age be indicted, or convicted 
| for not coming to church, or receiving the ſacrament, three of the 

privy council, of whom the lord chancellor, treaſurer, privy ſeal, or 
ſecretary to be one, ſhall require ſuch oath: and, if any of that age, 


and under that degree, be ſo indicted or convict ; or if the miniſter, 


conſtable, and churchwardens, or any two of them, complain to a 
juſtice of peace where the perſon ſuſpected dwells, one juſtice of 
peace ſhall require it. | 


So, two juſtices of peace may iſſue a warrant againſt any one, to 


bring him before them, in order to take the oath. R. 12 Co. 130. 


But a conſtable, upon ſuch warrant, cannot break open a houſe to 


take him. 12 Co. 131, 


By the f. 1 W. M. 8. perſons ſhall take the oaths there pre- 


| ſcribed, before thoſe enabled to tender the former oaths. 
So, by the F. 7 & 8 VV. 3. 27. thoſe who may lawfully tender 
the oaths, may tender, or ſummon any to take the {aid oarhs, 


So, by the ff. 1 G. 13. / 10. two or more juſtices of the peace, 


or any appointed by the king by order in privy council, or by com- 
miſhon undcr the great ſeal, may tender the ſaid oaths to any they 
ſuſpect to be dang-rous, or diſaffected to the government. 

80, / 11. by writing uuder their hands and ſeals, they may ſum- 
mon any to appear before them at a certain time therein appointed, 
to take the ſaid oaths: which ſummons ſhall be ſerved on him, or 
left at his dwelling or uſual abode, with one of the family, 


(B 4.) The penalty,) By the ft. 1 Eliz. 1. he who obſtinately re- 
fuſes the oath there preſcribed ſhall loſe, for his life only, every ec- 
cleſiaſtical or temporal promotion, or office, or benefice, he had at the 
time of the refuſal. | | 

By the ,. 5 Eliz. 1. he who refuſes it, when he ought to take 


it, or it is tendred, incurs a præmunire. 1 Bul. 197. 


So, by the ff. 3 Jac. 4. / 14. if a perſon refuſe the oath therein 


preſcribed, when tendred by the biſhop or two juſtices, or to be ex- 
amined upon oath, (unleſs noble,) they may commit him to gaol 
without bail, till next aſſizes, or quarter ſeſſions, when the oath 
ſhall be again tendred, and if refuſed, the refuſer (unleſs noble) in- 
curs a præmunire. | 8 

A feme- covert ſhall be committed only till ſhe takes the oath. 

And noblemen or noblewomen {other than femes-covert) refuſing, 
when tendred by ſix of the privy council, incurs a præmunire. 

By the ft. 7 Jac. 6. /. 26, 27. refufers to take the oath duly 
tendred, ſhall be committed to gaol without bail, by thoſe em- 
powered to tender it, till next aſſizes or quarter ſeſſions, where the 
oath ſhall be again tendred, and a refuſal incurs a premunire (except 
femes-covert, who ſhall be committed till they take it); and ſuch per- 
ſon is incapable of any office, &c. (being no office of inheritance, or 
- miniſterial function,) or to practiſe the common law, phyſick, ſur- 


— or as apothecary, or other liberal ſcience, till he take ſuch 


boy 
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So, he ſhall be committed for a refuſal, tho' he be a lord of par- 
lament. D. 12 Co. 131 5 

By the /. 25 Car. 2. 2. .. 4, 5- a perſon thereby required to take 
the oaths, who ſhall negle or refuſe, ſhall be 1pſo facto incapable 
of office or employment: and if he executes it after ſuch neglect, 
he forfeits on conviction 500 J. and ſhall. be diſabled to ſue in any 
court of law or equity; to be guardian, executor, or adminiſtrator ; 
to take 2 legacy, or deed of gift; or bear any office within the 
realm. | 

By the . 10. & M.8. any perſon having office civil or mi- 
litary, not taking the oaths before 1 Aug. 1689, or . ſooner, if re- 
quired, his office ſhall be void: and an archbiſhop, biſhop, or other 
eccleſiaſtical perſon, or head, or fellow of any college, c. ſhall be 
ſuſpended, and if he neglect in fix months after, fthall be deprived, 
and his office void: and, it any other refuſe them when duly tendred, 
he who tenders them ſhall commit him, unleſs he pay to the poor a 
ſum not exceeding 40s. And ſo, if he refuſe three months after, 
unleſs he pay a ſum not exceeding 10/7. nor leſs than 5 . and be then 
bound to his good behaviour, and to appear at the next aſſizes; 
where if he refuſe, he ſhall continue bound, and be incapable of of- 
fice, civil or military. | | 

And, by the ff. 7 & 8 I. 3. 27. any, who refuſes the ſaid oaths 
when tendred, er to appear when lawfully ſummoned, Oc. ſhall, 
till he take the ſaid oaths, be liable to the penalties of a popiſh re- 
cuſant convict; and the perſon tendring them ſhall record the 
name, ſurname, and abode of the refuſer, and the time of the tender 
or default, and certify it to the jultices of aſſiſe, and they to the 
Exchequer. | RE . 
So, by the . 1 G. 13. / 7. all, who refuſe to take the ſaid oaths 
in the places, and at the times preſcribed, ſhall be 7pfo facto adjudged 
incapable to enjoy their offices, or any profit appertaining to them; 
and every ſuch office ſhall be void. | Fe 

And by /. 10, 11. any, who refuſes the oaths tendred purſuant 
to that act, or to appear at the time to which ſummoned or at the 
next quarter ſeſſions, and there take the ſaid oaths, ſhall be adjudged 
- — recuſant convict, and to forfeit and be proceeded againit as 
uch. 

How the conviction ſhall be for the penalty, for a neglect or 
refuſal of the oaths, &c. Vide in Pleader, (2 8 28.) 

But by the /f. 1 El. 1. J 26. if any, who had an office of inherit- 
ance, after refuſal took the oath preſcribed, he ſhall be deemed in 
like eſtate, or poſſeſſion of the ſaid office, as before his refuſal. Vide 
fupra, fl. 7 Fac. 6. | 

So, by the f.1W.& M.8. a perſon refuſing the oaths at the 
aſſiſes was incapable of office, and to continue bound to his good 
behaviour, only till he took the ſaid oaths. | 

So, if a man take the oaths at the adjournment of the ſeſſions, it 


is ſuſſicient. Semb. Lut. 90g. 911. 


ALLIANCE. 
Vide Prærogative, (B 3.) 
ALLOWANCE, 

Allowance in Eyre. 
Vide Abjuration (D). Franchiſes (C). 
Allowance of Council. 


Vide Parliament, (L 27.) 


1411 1 
Vide Money, (B 2.) 


AMBASSADOR. 


(A) Ambaſſador. 


(A 1.) Who ſhall ſend one; and who not. 


| N ambaſſador is a perſon ſent by one ſovereign to another, with 
A authority by letters of credence, to treat upon affairs of ſtate. 
4 Inft. 153. 

And therefore, one who has not ſovereign authority, cannot ſend 
an ambaſſador to another, 4 Inſt. 183. Gro. de J. B. & P. J. 2. 
c. 18. 

AN ſubject, tho? he be very great, Mall. de J. * 129. 

Nor, a viceroy. Moll. de F. Mar. 129. 

Nor, one who was formerly a ſovereign, but is now deprived of 
his royalty by conqueſt, or otherwiſe. Moll. de J. Mar. 130. Gro. 
de J. B. & P. 1.2. c. 18. ,. 2. | 

Nor, pirates or robhers, nf; 5 fide data jus nanciſcuntur, Gro. de J. B. 
& P. l. 2. c. 18. f. 2. 

But the princes of Germany may ſend ambaſſadors for their prin- 
cipalities; for they are ſovereigns. Moll. de J. Mar. 129. 

And the Hans towns; for they are free imperial cities. Bid. 

And any, that are in part 1 in part Ar pro _ qua 
non ſunt ſubditi. Gro. de F. B. & P. l. 2. c. 18. /. 

Legati, miſſi per hos qui ſummi imperii non ſunt 3 non jure gen. 
tium, ſed j jure civili reguntur. Gro. de J. B. . l. 2. c. 18. J. 2. 


(4 2,) Who ſhall be ; and who not. 
A perſon ſent by 2 ſovereign with letters of credence to — 


| 
| 
| 
| 
| 
| 


refuſes, er. reſort mult be had to his ſovereign, or to ſuch means 
| ay 
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is an ambaſſador, tho' he be named only envoy, or agent. 4 Inf, 
153. 
But, if he has not letters of credence from his ſovereign, he is 


not an ambaſiador. bid. 


So, if he be not received, or admitted as an ambaſſador, he has 
no privilege as ſuch. Yide Moll. de F. Mar. 0 1. Gro. de J. B. 


P. I. 2. c. 18. / 3. 


Or, if he continues after the time limited for his departure. 


And an ambaſlador may be refuſed, in reſpect of him by whom 


ſent : as, if the king, who ſends him, be in arms againſt him, to 
whom he is ſent. Gro. de J. B. & P. I. 2. c. 18. , 3. Moll. de J. 
Mar. 131. 

Or, in reſpect of che perſon himſelf who 1 is ſent: as, if he be no- 
toriouſly flagitious. 1bid. 

If he be diſagreable to the ſtate to which he is ſent. Thid. | 
Or, in reſpect of the meſſage, upon which he is ſent : as, if it 
be not ſuitable to the dignity of the ſtate, or ſeaſonable. Gro. de 
J. B. & P. l. 2. c. 18. /. 3. Moll. de J. Mar. 131, 2. 5 

But it is contrary to the law of nations, if an ambaſſador be re- 
fuſed, without cauſe. Gro. de J. B. & P. I. 2. c. 18. / 3. Me,. 
de J. Mar. 1985 


(B) Privileges of an Ambaſſador ; what are allow ed, 
what not. 


(FT HE law of nations (touching ambaſſadors) in its full extent, 

is part of the law of Zng/and, the act 7 Ann, c. 12. is only 
declaratory ; and. this law* of nations is to be collected from the 
practice of different nations, and the authority of writers, as Gr: 21S, 


| Barbeyrac, Binkerſhoek, Wicguefort, &c. there being no Engl: fo writer 


of eminence on the ſubject. Purbuil's Caſe, H. 10 C. 2. C. T.T. 
281. Triquet v. Bath, P. 4G: 3. 3 B. M. e748.) 

[A conſul has not the privileges of ambaſladors or other . 
miniſters, and {ill leſs a perſon flyicd agent of commerec. Larbuit's 
Caſe, H. 10G. 2. C.7.T. 281.) 

[A public miniſter uſing commerce does not thereby loſe his pri- 
vileges, but his ſervants trading do loſ- them. Did 

By the law of England, as well as the law of nations, an am- 
baſſador ought to be ſecure from all 1 injury, aud wrong. 4 ½. 
15 
Tuo he be the ambaſſador of an enemy. Bid. 


Tho' he be outlawed, or a rebel to the ſovereign to whom he is 


ſent; when he is received as ambaſſador. Bid. 
And therefore, if an ambaſſador infringes upon an act of par- 
liament, or the common law, or cuſtom of the realm, (if his offence 


be not at the ſame time againſt the law of nations,) he ſhall not be 


puniſhed. 4 It. 153. R. 1 Rol. 175, Moll. a rh 139. 
As, if he import goods prohibited by ſtatute. Moll. de J. Mar. 
139. 
So, if an ambaſſador contract a debt, bis perſon and goods cannot 
be ſeized, but the party ought to apply to him amicably, and if he 
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as are uſed againſt debtors out of the realm. Gro. de J. B. & P. J. 2. 
18. / 9. | 
x 34 8 by the far. ) Ann. 12. all writs and proceſs, by which 
an ambaſſador, or other foreign miniſter, received as ſuch, or his 
domeſtic ſervant, may, be impriſoned, or his or their goods may be 
diſtrained, ſeized, or attached, ſhall be void. Ro | 

And any, ſuing forth ſuch proceſs, or proſecuting it as attorney 
or ſolicitor, or (executing it as an officer, and thereof convicted by 
confeſſion, or one or more witneſs, before lord chancellor or lord 
keeper, the chief juſtice of B. R. or C. B. or any two of them, ſhall 
ſuffer ſuch penalty and corporal puniſhment as they ſhall think fit. 
And therefore an arreſt, and bail-bond given upon it, ſhall be 

avoided upon motion. 2 Med. Ca. 288. : 5 
[If che ſheriſt's officer lets defendant go, on his producing a cer. 
tificate that he is chaplain to an ambaſſador ; yet if it appears that he 
did no duty, and was not entred in the office, the ſheriff ſhall re- 
turn the writ. Seacomb v. Bowlney, T. 16 Geo. 2. Wilſ. 20.) 

The privileges allowed to an ambaſſador extend to his companions, 
if he does not give them up ; and therefore there ought to be a pe- 
tition to him to deliver them up. Gro. de J. B. & P. J. 2. c. 18. 

8. | | 
f But by the Fat. 7 Ann. 12. that act does not extend to a merchant 
or trader within the deſcription of any of the ſtatutes of bankrupts, 
who puts himſelf into the ſervice of any ſuch ambaſſador. 

Nor, ſhall any be puniſhed for arreſting the ſervant of an ambaſſador, 
unleſs his name be regiltred with the ſecretary of ſtate, and by him 
tranſmitted to the gfhce of the ſheriffs of London and Middleſex, who 
ſhall hang up the ſame in ſome public place in their office. | 

The ſecretary of a foreign miniſter is privileged from arreſt, though 
his name be not regiſtred at the office of either of the ſecretaries of 
ſtate. Hopkins v. De Robeck, B. R. H. 29. Geo. 3. 3 T. R. 19.) - 

( Regiltring the name in the ſecretaries office and tranſmitting it 
to the ſheriff's, is not a condition precedent to privilege, but relates 
only to the bailiff arreſting. Heathfield v. Chilton, H. 7 G. 3. 4 B. 
M. 2015.] . 

So, he ſhall not be within the act, if he be not actually a ſervant, 
tho' he be regiſtred. F. g. 200. | | 

[The ſervant muſt ſnew he was in the ſervice at the time of the ar- 
reſt. Heathfield v. Chilton, H. 7 G. 3. 4 P. M. 2015. 

| Yet it is not neceſſary. that he actually reſide in the ambaſſador's 
houſe. F. g. 200. 85 

[But ſervants to ambaſſadors have no privilege, unleſs, bond fide, 
_ menial and domeftic ſervants. Poitier v. Croza, 1 Bl. Rep. 48.) 

If a bong fade ſervice is proved, it is ſufficient, tho? every particular 
act of ſervice is not ſpecified; and it muſt not be ſuppoſed colluſive, 
on bare ſuſpicion only. Barbuit's Caſe, H. 10 Geo. 2. T. T. 281. 
Triquet v. Bath, P. 4 Geo. 3. 3 B. M. 1478.) 5 

LA man's having been a trader ſeven years ago does not hinder his 
having privilege. Bid. and 1 Bl. Rep. 471.1 
[His ſervants have privilege from arreſt on execution as well as 
other proceſs, tho' they do not lie in his houſe, if they do ſome ac- 
tual ſervice there, Evans v. Higgs, P. 1G. 2. Vedmore v. Alvarez, 
H. 4 Gee. 2. Str. 797. Ld, Raym. 1524-] 

; | | (Being 
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* menial ſervant is not ſufficient, he muſt be domęſlic. Barnes, 
70. 
** perſon retained to be interpreter to ambaſſador, and to tranſact 
his buſineſs in London and Weſtminſter for annual wages, is not en- 
titled to protection unleſs he ſhews that he has ated as domeſtic ſer- 
vant. Malachi Carolino's Caſe, T. 17 G. 2. Vilſ. 78.)J 

[It is not ſufficient to ſhew that defendant lics at the houſe and is a 


| domeſtic ſervant in general, his particular office muſt be ſet out, 


Holmes v. Gordon, M. 7 G. 2. B. R. H. 2.) 
[A land-waiter, officiating as ſuch, cannot be eſteemed a domeſtic 


of a foreign miniſter, tho” actually hired and ſerving hig. Mafters 
v. Manby, M. 31 G. 2. 1 B. M. 401.) J | 
Nor, the purſer of a man of war. Darling v. Atkins, M. 10 G. 3, 


3 Wilf. 33. 


[Nor a man who calls himſelf merchant. Fontainer v. Heyl, T. 
8 Geo. 3. 3 B. M. 1731.1 LD 1 * | 

Nor, a juſtice of the peace not living in the houſe. Barnes, 370.] 

Nor, a trader reſiding at his own houſe, his (pretended) maſter be- 


ing abroad, Barnes, 374.] 


CA. is protected by the Morocco ambaſſador, on his departure 
plaintiff proceeds againſt A. now unprotected, and obtains judgment. 


A. brings error, pending which he is hired as phyſician to H. a mi- 
niſter, at 40 J. per ann.; he preſcribes for H.'s ſervants; he pre- 
| ſcribes for no other perſon; he had formerly been a trader; when 


he commenced phyſician appears not. He keeps a coach and livery 
ſervants. H.'s ſecretary ſends word to the ſheriff that A. is protected 
by H.; A. is not entitled to privilege. Lockwood v. Coyſgarne, P. 5. G. 3. 
3 B. M. 1676. | | 

But, if an ambaſſador commit a crime contra jus gentium,. he ſhall 
be puniſhed as another alien, without being remanded to his ſoyereign, 
4 Inſt. 153. Vide 1 Kol. 175. | 

As, it he commit high treaſon againſt the king here. 4 Int. 153. 

If he incite his ſubjects to rebellion. 4 Inf. 152. 

[An ambaſſador can at worſt be conſidered as an enemy ſubje to 
the law of nations, never as a traitor ſubject to our municipal law; 
unleſs perhaps in caſe of attempts directly and immediately againſt 
the life of the king. Foſter, 187.] | | 

So, if he commit felony. 4 1nft. 153. | | 

So, if an ambaſſador commit adultery, or any other crime againſt 
the law of nations, he may be proſecuted for it here. 4 I. 153. 

So, if an ambaſſador make a contract which is good jure gentiuaw, * 
he ſhall anſwer for it here. 4 If. 153. | 

Vide Parliament, (L 29.) | 


AMBIGUITY 
Vide Chancery, (3 A 8.)—Parols, (A 3, 4.) 


AMENDMENT. 
(A) When allowed by the Common Law. 


BY the common law, an amendment was allowed of a ſmall miſ- 
priſion, in the caſe of the king, As, in gquare impedit the ori- 
ginal, being preſentere, for preſentare, was amended. 8 Co. 156. 5. 

So, preſentare ad rectoriam, for, ad ecclgſam. 4 Leo. 12. 

So, in an information a ſmall miſpriſion might be amended, 
1 Lev. 189. Vide poſt. (2 C 2.) | 1 

As, in the title of the record: as, guindenam Martini, for Hilarii, 
R. 3 Med. 167. 1 Eo | 

So, in an indictment for a nuſance, where the / militer was omitted 
in the iſſue. 2 Rol. 59g. « T 

And where, the clerk of afſiſe qui tam, &. ſimiliter, is omitted. 
R. 2 Cro. 502. 3 | | 

Where an indictment againſt two is in the ſingular number. 
2 Bul. 35. A 

If an indictment removed by certiorari varies from the original; for 
the tranſcript only is returned. Dub. 1 Vent. 13. | 

[After a ſpecial verdict, the nifi prius roll of an indictment re- 
moved by certiorari, may be amended by the record of the indictment. 
Rex v. Hayes, T. 3 G. 2. Str. 843. Ld. Raym. 1518.) | 
So, a miſpriſion of the court itſelf was amendable ; as, non-en 
of a contiuuance or eſſoin. 8 Co. 156, ö. | | 

So, where the jurata was entred between the tenant and voucbee, 
where it ought to be between the demandant and vouchee, whom the 
tenant wouched to warranty, and who warranted to him, R. 8 Co. 
156. 6. 25 | 

80, where judgment in a ue warranto was entred upon a diſ- 
claimer, the omiſſion of the date of the patent was amended in the 
ingroſſing of the judgment. R. Cro. Car. 144. 

50, miſawarding of proceſs upon the roll was amendable the ſame 
term. X. 1 Sal. 51. | N 

So, if a record removed was filed upon the file of another term, it 
might be rectified. Mod. Ca. 18. | | 

o, a variance in the record from the original was amendable in 
the ſame term; for then the record is in the breaſt of the judge. 
8 Co. 156. 6. | 
[Ib eclaration gui tam, &c. for uſury, may be amended by altering 
the date of a note after iſſue joined, while all is in paper. Bondfield 
v. Milner, M. 1 G. 3. 2 B. M. 1098.] 

[But where a gui tam action for uſury had been depending four 
years, the court would not allow amendments to be made in the de- 
claration, tho' the pleadings were ſtill in paper. 2 Term Rep. 707. 
Steel v. Sowerby, B. R. H. 35 Geo. 3. 6 T. K. 171. f 
_ [Nor, where the plaintiff has been guilty of delay in carrying on 
the ſuit. Ranking v. Marſh, B. R. M. 39 Geo. 3. 8 T. R. 30. 

(Plaintiff was allowed to amend his declaration in a penal action 
after the time limited for bringing another action, there having been 
no unnęceſſary delay in his proceedings. Croſt v. Kaye, B. R. H. 
36 Geo. 3. 6 T. R. 543. And where the amendment prayed — in 

be troduced 
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troduced no new ſubſtantive cauſe of action. Maddeck v. . 
B. R. M. 37 Geo. 3. 7 T. K. 55.) 

[The bail- piece may be amended, by inſerting the return of the writ. 
Barnes, 4.] 

[So, a miſtake of the filizer, in mentioning one action for another 
in the bail-piece. Id. 59. 


(B) When not. 


: Bur an original at the ſuit of a common perſon was not amend- 


able by the common law. R. 8 Co. 156. . [Lord Raym. 
568. 
[It may be amended by an application to the maſter of the rolls 
for that purpoſe, Per Ld. Kenyon, Carr v. Shaw, B. R. T. 37. G. 3. 


7 T. K. 300.] 


{An * has been ſupplied in a penal action brought on the 
game laws. 16:4. ] 

[Leave was granted to amend a ſpecial capias, in order that an 
application might be made to the maſter of the rolls to procure a new 
original. Bid.] 

{Though there be not 15 days between the * and return of a 
capias, yet it is amendable. Davis v. Thomas, C. P. M. 39 Gee. 3. 
1 Boſ. & Pull. 342. 

[If a capias per continuance be tefle'd on the ſame day as the original 
capias, a new original capras may be ſued out to warrant it, though 
ſuch new original bear ze/fe before the cauſe of action accrued. 761d. ] 

So, a miſpriſion of the clerk was not amendable in another term 


| by the common law; for then the roll was the record, 8 Co. 15 J. a. 


[Ld. Raym. 565.] 
Tho' the miſpriſion was only in the. acceſs, 8 Co, 157. a. 
As, if an erroneous proceſs was ſued, where the award of proceſs 


upon the roll was well. R. 1 Sal 51. 


So, a miſpriſion in the tranſcript of 2 record, of an attainder for 
murder, certified by the clerk of aſũſe, where the entry of a conti- 
nuance was omitted, ſhall not be amended, the conſequence being fo 
penal. R. 1 Kol. 196. a. Jon. 420. 

So, the omiſſion of words in a judgment for treaſon ſhall not be 
amended, tho' they were mentioned in the minutes of the judgment. 


R. 4 Mod. 395. 


(C 1.) When by Statute. Proceſs. 


Ber by the fat. 14 Hd. 3. 6. which was the firſt ſtatute for amend- 
ment, it was enacted, That the miſpriſion of the clerk in proceſs, 
by writing a letter or ſyllable too little, or too much, be amended i in 


due form. 


And this extends only to the proceeding out of the plea roll, ow | 
the original, and before judgment. 8 Co. 157. b 
And extends to a word, as well as a letter or ſyllable; for by the 70 
miſpriſion of a ſyllable the word was deficient. 8 Co. 158, a, | 
So, to a title. 8 Co. 158. a. 
But the Hat. 14 Ed. 3. 6. does not extend to the roll itſelf, but 
only to proceſs out of the roll, viz. writs S iſſue in n out 
of che record. 1 Sal. 51. 
Nor, i 
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| Nor, to proceſs, which iſſues in a criminal caſe. R. I Sal. 31. 
By the flat. 9 H. 5. 4. confirmed by the fat. 4 H. 6. 3. juſtices 


before whom a record is depending by adjournment, error or other- 


wiſe, may amend proceſs as long as ſuch record is before them, as 


well after judgment as before. 
And by the flat. 8 H. 6. 12. confirmed by the flat. 8 H. 6. 15. 


judges may examine, and amend in affirmance of judgment, all that . 
to them ſeems miſpriſion of the clerk in any proceſs, ſo that by ſuch 


miſpriſion no judgment be reverſed or annulled ; except in appeals, 


indictments of treaſon, or felony, or outlawry. : 
[Errors in proceſs in inferior courts cannot be amended under this 


ſtatute. Morſe v. James, C. P. M. 12 Geo. 2. Willes, 122.] 


By the „at. 18 Elia. 14. after verdict, no judgment in any court 


of record ſhall be ſtayed or reverſed for any default in proceſs upon, 
or aſter any aid prier or voucher ; but this extends not to proceſs on 


an appeal or indictment. | 
And by the flat. 4 & 5 Ann. 16, all the ſtatutes of jeofails ſhall be 


extended to judgments entred after 1ſt day of Trinity term upon 


confeſſion, nihil dicit, and non ſum informatus, in any court of record, 


and to any ſuch judgment after writ of inquiry executed thereon, 
The flat. 8 H. 6. enlarges only the ſubjeQ-matter of the Hat. 14 

Ed. 3. 6. 1 Sal. 51. | 

[Ik the words de placito tranſgreſſionis are left out in the latitat, or 

if there is no Erol notice under the proceſs, it is cured by taking 

the declaration out of the office. Caſwell v. Martin, P. 10 Geo. 2, 

Morgan v. Lookup, P. 9 Geo. 2. Str. 1072.] 


[So, before taking out the declaration, ſuch omiſſion is amendable, 


though at the ſuit of a common informer, 1 BI. Rep. 462.] 

If a wenire facias and habeas corpora in treſpaſs be in placito debiti, 
after verdict it ſhall be amended, R. 1 Rol. 204. J. 33. 
So, if after et habias ibi, theſe words, nomina juratorum, be omitted. 
R. 1 Rol. 204. J. 40, R. Hob. 68, Cre. El. 467. 


Or, the word, habeat, in, quorum quilibet habeat 20 J. R. 1 Rol. | 


204. J. 33. 

Or, the word, duodecim. R. 1 Rol. 204. J. 46. 

Or, the words, quorum quilibet, R. 1 Rol. 204. JI. 50. 

Or, the words, gui nulla affinitate attingunt, K. 1 Rol. 204. J. 52. 

So, if a diſtringas omit, or miſtake, the day or place of aſſiſe, it 
ſhall be amended by the roll. R. 3 Mod. 78. | | 
[lf the word vic. is omitted in di/fringas, (as rex, & c. Somerſet ſalut.) 
it may be amended after error brought. Phillips v. Smith, M. 5 G. 
Str. 136.) | 

If a diftringas was in the time of queen £1iz. and the alias diſtrin- 


gas lays, juratores ſummonitos in curid neftrd, tho? teſted in the time of 


king Jumes, R. 2 Cro. 162. 5 
When a venire facias, &c. ſhall be amended, in the name of a juror, 
or return. Vide pot. (C 2.) —(F)— (G 1, 2.) . 

* [If the venire is teſted the firſt of Hilary, and the award is for 
 quind. Martini, the tefle may be amended . Phillips v. Smith, M. 


5 E. Str. 136, | s | 
When it ſhall not be amended, © Vide poſt. (VI.) | 


So, a miſpriſion, in proceſs out of Chancery on a ſtatute-merchant, 


ſhall be amended. Adm, 1 Rol. 198. J. 35, 
Vol. I. FF Sa, 


— „r oo ro I - 


amended by the roll, 
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So, if the difiringas and jurata are well, a miſpriſion in the nf 
prius roll ſhall be amended by the plea roll. 1 Sal. 48. | 
But a miſprifion in the venire, difiringas, or jurata, by which the 
judge has not authority to try the cauſc, ſhall not be amended after 


verdict : as, if a diſiringas be of a jury tres Trin. for tres Mich. niſt 
FJ. Holt 27 Fun. prius venertt for it is impoſſible, guad judex prius 


venerit, and then he has no authority. R. 1 Sal. 48. R. 2 Cro. 


162. 


(C 2.) Miſconveying of Proceſs. 


By the fat. 32 H. 8. 30. after verdict in the king's court of re- 
cord, judgment ſhall be given, notwithſtanding any miſconveying of 
proceſs, and ſuch judgment ſhall ſtand without being reverſed by 
writ of error, or falſe judgment, as if no ſuch neglect had been, 

So, by the flat. 4 & 5 Ann. 16. after jud ment by conteiſion, nihi! 


dicit, or non ſum informatus, in any court of record it ſhall not be re- 


' verſed, and no ſuch judgment upon any writ of inquiry executed 


ſhall be ſtayed or reverſed for any matter which would be cured. b 
any of the ſtatutes of jeofails, in caſe of a verdict. | 

And by the ſame ſtatute, all ſtatutes of jeofails ſhall extend to all 
ſuits for recovery of any debt, immediately owing, or any revenue of 
her majeſty, and to all courts of record in the kingdom. 

And therefore, if a wenire facias or other proceſs be teſted before 
appearance or declaration; it ſhall be amended by the roll, which is 
the warrant for awarding the proceſs. R. 2 Cro. 64. 458. 

So, if it be teſted die dominico, which is not dies juridicus. R. 
2 Cro. 64. 162. R. Cro. El. 183. Mo, 684. | 

Or, out of term, or after trial. X. 2 Cro. 162. R. Tel. 64. R. 
Mo. 465. Cro. El. 467. Ney, 57. . | 

Or, after the return. X. Tel. 64. R. Cro. El. 203. R. 2 Cro. 
442. R. Cro. Car. 38. Cont. 1 Rol. 200. I. 41. 44. 

Or, the ſame day with the return, R. Me. 599. R. 2 Brownl. 
102. | d 

So, if a venire be awarded returnable tres Trin. and the writ is 
made returnable at a day after or before ; it ſhall be amended by the 
roll, R. Cro. EI 761. Mo. 111. K. that it ſhall be aided by the 
ſtatute 18 E]. 14. Cro. El. 767. 820. Mo. 696. | 

So, if the award upon the roll be i placito tranſgreſſionis, and the 


venire be, in placits tranſgreſſiouis ſuper cauſum. R. Litt. $4. 


But irregular and illegal procets ſhall not be aided : as, if a ſub- 
g#na be awarded againſt a defendant in an information for uſury. 
R. 1 And. 48, Kel. 214. | | 

Or, for perjury, Dan. 352. 

Or, a petit cape in ejectment, 

Or, a diftringas, or attachment in a real action. 

So, proceſs, which has not the roll for warranting the amendment, 
cannot be amended : as, if it be directed to the ſheriff, with a blank 
for the county. Per two. Judges, Tel. 64. But R. that it may be 

2 Cro. 78. Tel. 6g, 

So, if the venire upon the record be returnable, at a day after the 
term. R. Cru. El. 65. 

If the d;/ringas be teſted upon a day after the return of the venre 3 
for it ought to be the ſame day, Med. Ca. 286. 80, 
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So, if the ſubſequent proceſs be not warranted by the precedent, 
it ſhall not be amended : as, if an habeas corpora jurator. ſummonit. in 
curid naſtrã be in the time of queen Elizabeth, and afterwards a diſ- 
tringas goes in the time of king James ad diſtrigend. juratores ſummoni- 
tos in curid naſtrd, it ſhall not be amended ; for the jury can only be 
ſummoned by the venire, which was in the time of queen Elizabeth. 
R. 2 Cro. 89. 1 Ral. 199. J. 5. | 

If there be a diſtringas apponere decem tales, it ſhall not be amended 
for there can be no tales joined, but only to the jury ſummoned by 
the venire. R. 1 Rol. 199. J. 49. 

If the venire facias was to the coroner, and the ſubſequent proceſs 
be to the ſheriff, R. Mo. 356. | | | 

And by the f. 21 Fac. 13. after verdict, no judgment ſhall be 
ſtayed or reverſed, for that the venire factas, habeas corpora, or diſtrin- 
gas is awarded to a wrong officer, upon an inſufhcient ſuggeſtion, or 
that any juror who tried the ſaid ifſue is miſnamed in ſurname, or 
addition in any of the ſaid writs, | 

Nor, by the /. 4 & 5 Ann. 16. any judgment in any court of record 
on confeſſion, nibil dicit non ſum informatus, or after writ of inquiry 

executed, | EN 
At common law if a man, rightly named in the venire facias, was 
miſnamed in the habeas corpora or difiringas, it was not amendable ; for 
the proceſs was diſcontinued. 9g Ed. 4. 14. 2 

But diſcontinuance of proceſs was aided by the ſtatutes 32 H. 8. 
30. and 18 E]. 14. and therefore if a man be rightly named in the 
venire, if his addition vary in the habeas corpora, or diſtringat, it was 
amendable. R. 1 Rol. 197. J. 25. | 

So, if his ſurname was miſtaken in the habeas corpora, or diftringas. 
R. 1 Rol. 196, J. 35. | | 

But before 21 Jac. 13. if the venire facias was erroneous, tho! 
the di/tringas, &c. was right, it was not amendable, 1 Rol. 204. 
10 now, though the /. 21 Jac. 13. does not help where the 
chriſtian name of a juror is miſtaken, yet if a man rightly named in 
the venire faciat and diſtringas Sam. H. be named Dam. H. in the no- 
mina juratorum, and ſo called and ſworn upon the record, if it ap- 
pears upon examination, that he was the perſon returned, and that 
there is no other of the ſame name in the ſame pariſh, and that he 
appeared ſuppoſing himſelf to be called Sam. H. and that the clerk had 
the diſlringas before him, when he wrote the nomina juratorum, it ſhall 
be amended ; for it is but a miſpriſion of the clerk. R. 1 Rel. 197. 
J. 5. 20. 

When a miſpriſion in the pannel or return of the venire facias, ha- 


beas corpora, or diſtringas, ſhall be amended, vide 5g. (F)—(G 1, 2.) 
(D) Original, and other Writ. | 


D.) Miſpriſion of the Clerk therein ſhall be amended, 


BY the /. 8 H. 6. 12. confirmed by the ff. 8 H. 6. 15. judges may 
examine and amend in aſſirmance of judgment, all that to them 
ſeems miſpriſion of the clerk in any writ, &c. (except in appeals, 
&c, and the ſubſtance of proper — ſurnames, and a 
| oo FER ; yant 


_ — 
— 


| 
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ſuant to the f. 1 H. 5. in original writs, writs of exigent, and other 
writs containing proclamation ), | 

And therefore, if the clerk miſtake the inſtructions given to him 
by the party, this may be amended : as, if the precipe delivered by 
the attorney was præcipe A. militi, alias dict, a genereſo, and the cur- 
ſitor makes the writ, præcipe A, genereſo, and the capias and other pro- 
ceſs are according to this; it ſhall be amended. R. 8 Co. 159. 


2 Rol. 198. J. 20. . 8 
[Where it appeared that the bill, in a penal action, had been taken 


off the file, the court of B. R. permitted it to be ſupplied from a 
copy taken by the plaintiff himſelf, Petrie v. Binfield, B. R. M. 
30 G. 3. 3 T. R. 476. l N 8 

So, if the clerk had a bond or a copy of it for his inſtruction, and 
he varies from the copy, in the writ. 8 Co. 159. a. Vide poſt. 
(T 1.) | | 

If the inſtruction for a formedon be, that the land deſcended to 4, 
as fon and heir, and he omits the word heir. -8 Co. 159. 6. 

If the inſtruction for a quare impedit be, ad ecclefiam, and the clerk 
write, ad vicariam, or è contra. I Lev. 2. R. Cro. Car. 74. 

If the inſtruction be true, and the curſitor miſtake the name or 


addition of the defendant. 2 Vent. 46. 


So, if the inſtruction be for a treſpaſs contra pacem naſtram et nuper 
regis, and the curſitor makes the writ contra pacem ne/tram only. R, 
2 Vent. 49. [Ld. Raym. 1057.] h FS 

[ Scire facias and all proceedings againſt bail, may be amended by 
record in original action. Barnes, 4-] 

[Sci fa. ſhall not be amended if advantage of ſurrendring prin- 
cipal will be thereby loſt, Barnes, 27.] 

(Bill againſt attorney from producit ſectam to petit remedium, on 
coſts. Barnes, 3. 5 RR. | 
[ Writ of hab. corp. jur. may be amended in the day of niſ prius. 
Barnes, 5.] a | | 

[Te of certiorari, by conſent. Barnes, 12.] | 

[If 5 is intitled Trin. 19 G. inſtead of 19 & 20 G. it may be 
amended by inſtructions, and prothonotary's book. Barnes, 16. 

[But title of declaration in ejectment cannot, for there is nothing 
to amend by, Ibid. Barnes, 186.] 

[Tefte and return of writ of entry, not amendable after death of 


vouchee, where no miſpriſion of clerk. Barnes, 17.] 


[Bill againſt attorney, and declaration, by ſtriking out commenced, 
Barnes, 24.] 2 | 
[By adding to damages, on coſts, Barnes, 26.] 


(D 2.) Falſe Latin, 


8o, if the clerk miſtake in writing a word not Latin for Latin, it 
ſhall be amended ; as imaginavit, for, imaginatus eſt, 8 Co. 159. b. 
[If there are four tegants in dower, and the entry is quad ipſe exact. 
non, ven. the court will take p/z to be the plural, agreeing with per- 
fone underſtood. Dobſon v. Dobſon, P. 7 G. 2. B. R. H. 19. 
So, any falſe Latin ſhall be amended in a judicial writ, count, plead- 
ing, or judgment. 10 Co. 133. a. | 
So, in an original writ, K. 2 Sand, 39, Vide in Abatement, * 
| Gy | 05 
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80, in an original in ejectment, if he write diviſit for dimiſit, 


though diviſt be Latin; for it was a miſpriſion of the clerk. R. 


1 Rol. 198. J. 30. | 
Vaccaria, for vicaria. 1 Lev, 2. 42, 
Singular number for the plural, or & contra. R. 2 Bul. 35. [Str. 


tor: 
(D z.) Word of Courſe. 


So, if he adds, or omits a word, Er. of courſe : as, Dei gratia, 
in the ſtyle of the king being omitted, ſhall be amended, 8 Co, 


160. a. vs 4 
Omiſſion of, ofenſurus quare non fecerit, 8 Co. 160 g . Ma. 5. 
Or, if he miſtake an obvious matter: as, if a writ to the ſheriffs of 
London be directed vicecomiti Lond, precipimus tibi, where it ſhould be 
wobis, it ſhall be amended. R. 1 Rol. 200. J. 32. 


In an habeas corpora, if after, et habeas ibi, the words nomina jura- 


torum are omitted, it ſhall be amended, R. 1 Rel. 200. J. 37. Vide 


ante, (C 1.) | | 

In a quare impedit, if ad be omitted in the words, que ad donationem 
ſuam ſpeFat. X. Cro. El. 119. 8 8 | | 

So, if there are not 15 days between the teſte and return of a venire 
facias. R. 1 Les. 329. | 

[So, a writ of ca. ſa. may be amended after it has been executed, 
by making it before our juſtices, inſtead of before us, eſpecially where it 
is properly awarded on the roll. 2 Bl. Rep. 836] | 


D 4:) Word defaced, 
| So, if a record be defaced by moiſture, &'c. it may be amended. 
R. 8 Co. 160. 3. | | 
So, if words are obliterated by negligence in keeping, they may be 
amended. KX. 8 Co. 160. 4. | | 


And the amendment ſhall be according, and conformable to the 


other parts of the record, which are not obliterated. 8 Co. 160. a. 
So, if any part of the record be ſtolen, it may be ſupplied by other 

parts of the record, R. 8 Co. 160. 6. ; | 
Otherwiſe, if there are no other parts of the record, or an exem- 


plification to do it by; for then it cannot be amended. 8 Co. 160, 3. 


[Where the original record was loſt out of the officer's pocket, in 
carrying it to the Houſe of Lords on a writ of error, the court ordered 
a new entry to be made. Str. 141:] . | 

And where the roll of the judgment was decketted, leave was given 


to file a zew roll, detendant being dead, and the executrix conſenting. | 


Str. 833. ] | 

[So, where a writ of inquiry was executed, and coſts taxed but no 
final judgment, and was afterwards loſt, leave was given for a new 
writ of inquiry and inquiſition according to the ſheriff's notes, and 
that the maſter ſhould indorſe the coſts hich by the commitment 
book appeared to have been taxed, Str. 1077 2 

So, where the po/tea was loſt, a new one was ordered to be made 
out from the record above, and the affociate's notes. Str. 1264. 


Barnes, 14. | | Fl 
re | 5) 


So, of a capias ad reſpondendum. 3 Wilſ. 4 54. 2 Bl. Rep. 918.1 
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(D ;.) Default of Form. | 


By the #. 18 El. 14. after verdict in any court of record, judgment 
ſhall not be ſtayed or reverſed for falſe Latin, variance from the re. 
giiter, or other default inform in any writ original or judicial, or for 
want of writ original or judicial ; but this extends not to appeals or 
- indictments. | 

By the Y. 21 Fac. 13. after verdict, c. judgment ſhall not be 
ſtayed or reverſed for variance between the original:writ or bill, and 
the declaration, plaint, or demand, in form only; except appeals and 
inditments. 8 | | | | 

Nor, by the f. 16 & 17 Car. 2. 8. for lack of form, or other mat- 
ters not àgainſt the right of the ſuit, or whereby the iſſue or trial is 
altered. | 

Nor, by the /. 4 & $ Ann. 16. judgment on confeſſion, nihil dicit, 
non ſum informatus or after writ of inquiry, ſo as there be an original 
writ cor bill, and warrants of attorney duly filed, 

Nor, by the ff. 5 G. 13. for any defect in form or ſubſtance. 

nd therefore, where falſe Latin was not amendable after the „f. 

6. 12. 8 Co. 859.6. | | 
it ſhall not be amended, | 


(D 6.) Default of an Original, 


So now, the default of an original is helpt: as, of a ſummons in. 
dower. Neoy, 22. 5 

And default of a bill in B. R. for it is in the nature of an original. 
R. Hab. 264. Jon. 304. Vide Cro. El. 286. cont, | 

But it was not helpt before the ſtatute 18 El. 14. Vide Hob. 264. 
Jon. 304. 

So, the miſpriſion of one original for another is aided ; for it is but 
form: as, ſummonitus for attachiatus, Semb. 2 Cro. 108, Cre. Car, 
91. Dub. 1 Sid. 423. | 5 

So, the default of a diſringas ſhall be aided. Sal. 454. 

But a ſuit upon a penal ſtatute in B. R. by bill, where by the ff. 
18 El. 5. it ought to be by information or original, is not helpt. K. 
Cru. BE TY, > 3a 38 

So, attachiatus for ſummonitus in an inferior court is not aided ; for 
the ſtat. does not extend toit. R. 2 Cro, 108, 

So, the default of a plaint in an inferior court, though in the nature 
of an original, ſhall not be aided. R. 1 Sal. 266. 

(Tf there is verdict and judgment in an inferior court, on an im- 
proper plaint to ſupport the action, it is no plaint at all; and where 
there is no plaint it is aided by fat. 18 Eliz. c. 14. Sayer v. Curtis, 

P. 10 G. 2. B. R. H. 367.) 

Nor, default of an original, or bill, and warrant of attorney, un- 
leſs it be after verdict; for the ſtatute 4 & 5 Ann. 16. does not extend 
to it. 2 Mod. Ca. 285. $ p 

Nor, ſhall be filed, after error for this cauſe, and a certificate by the 
chief juſtice, that none is hled. R. 2 Med. Ca. 284. 369. 

[The court of Cllancery will not order the filing of an original, 
nunc pro tune, to make good a judgment on error brought, without 
ſome excuſe for not filing it before, though a ſlender one may ſuffice. 
Anon. T. 1734, 3 P. /. 314] | 

D 7.) 
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(D 75.) Small Variance. 


So, a variance between the writ and count in a ſmall matter, was 
amendable before the ,. 21 Fac. 13. As Whorewoed in the writ was 
Horetood in the count, and amended ; for it is the ſame in ſound. 
R. I. Kol. 199. J. 30. . | 

So, an immaterial omiſſion, as, ad valentiam, in trover. R. 2 Cro, 
654. | | | | 
3⁰ now, by the ff. 5 G. 13. after verdict, judgment ſhall not be 
ſtayed or reverſed, for any defect in form or ſubſtance, in any bill, 
writ, original, or judicial, or any variance in ſuch writs from the de- 
_ claration, or other proceedings. N 


(D 8.) But not a material Variance. 


But a material variance between the bill, or original, and the de- 
claration, is not aided, Vide Pleader, (C 14.) 

Yet by the ft. 5 G. 13. after verdict, no judgment ſhall be ſtayed 
or reverſed in any court of record for any variance in any writ from 
the declaration, or other proceedings. % 5 
| Yet, if upon diminution alleged, the original eertified be in one 
county, where the action was in another, it ſhall not be intended the 
original in the ſame cauſe ; but rather that there was no original, and 
that is aided. Cont. R. 2 Cro. 479. R. acc. 2 Cro. 655, R. 2 Cro. 
674. Court divid. Latch, 225. K. Pal. 394. Dub. Pal. 428. 

So, if the original certified be of a former term, and other parties. 
R. Cre, Car. 327. | | | 

But where the original certified varies only in the name of the par- 
ty, it ſhall be taken for the original in the ſame cauſe. X. 2 Cro. 
i85. Tel. 108. . 5 
So, if it varies only in the time of the action. R. Cro. Car. 272. 
282. : | | 


(Do.) Nor Ignorance of the Clerk, or Miſinformation. 


So, ignarance of the clerk. or dcfault of true information, ſhall 
not be amended. Vide poſt. (V 1, 2.) dv ; v4 

2 a falſe date, or miſpriſion in it; as duodecno for duodecimo. R. 1. 
I LeV. 2. . ö | 

[Yet an extent teſted undecimo — —omitting the month, was amend- 
ed. Rex v. Pawel, in Sc. M. 1721, Bunb, 83.] . 

So, if the date in a writ of covenant für a fine be after the dedimus 
for the caption of the fine. N. 1 Sal. 52. 

If there be not 15 days between the teſte and return; for it does 
not proceed from the mifinformation of the client. R. Sho. 8 

If a /cire facias upon a judgment in ejectment be de duobus meſſua- 
g/i5 and the judgment was de uno meſſuagio. R. Sal. 52. | 


(E) Warrant of Attorney. , 
(E 1.) When Failure, or Miſpriſion in it ſhall be Error. 


Y the A. 8 H. 6. 12. judges may examine and amend in affirmance 
of judgment, a miſpriſion of the clerk in a warrant of attorney. 
And by the /. 18 Kl. 14. after verdict, no judgment ſhall be 
ſtayed or reverſed for want of a warrant of attorney. 
| F t 4 | Nor, 


. 
. 
— „ * 
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Nor, by the fl. 21 Fac. 13. by reaſon that the plaintiff in ejectment 
or other perſonal action, being an infant, appeared by attorney. | 

{Where an attorney wndertakes to appear for an infant defendant, 
the court will order it to be done in a proper manner, and where it 
has been done per attornatum, it will be amended to per guardianum. 
Str. 114. 8 | 

[But - where there is no undertabing, eſpecially after error 
brought. Sr. 445+] 8 

So, by the ft. 4 & 5 Ann. 16. all theſe defects but want of war- 
rant of attorney, are helpt after judgment by confeſſion, il dicit, non 
ſum mformatus, or after writ of _ executed, 

By the common law, the default of entry and filing his warrant of 


attorney would be error. Dy. 180. 4. 225. 4. 330. a. 363. a. 


So, a miſpriſion in a warrant of attorney. , 55 
So now, ſince the ff. 4 & 5 Ann. 16. judgment by nil dicit, or non 


ſum informatus will be erroneous, unleſs there be a warrant of attor- 


ney d uly filed, 


(E 2.) When not. 


But if a warrant of attorney was filed, though not entred, it will 
not be error. 

So, if it was filed of any term. 2 Cre. 277. | 

So, for avoiding error, the court will give liberty to file it at any 


time before judgment. Vide Attorney, (B 8.) 


In C. B. the warrant of attorney ſhall be filed upon a diſtinct file. 
1 Sal. 88. | | | 
In B. R. it was entred on a particular roll till Fac. 2. when per 


Fright Ch. J. it was ordered to be entred upon the top of the plea 


roll. Bid. | 
So, a warrant of attorney ſhall be amended ; if it was A. ponit loc 


ſus B. attornatum ſuum, where it ought to be, A. executor of C. for it 


ſhall be intended a warrant in the ſame action, when no other is de- 
pending. K. 2 Cro. 135. 1 Rol. 289. J. 25. 

[So, the name of the attorney in the plaintiff's warrant may be 
altered ſo as to make it correſpond with that in his declaration, after 
error brought, and the variance aſſigned for error et vice verſa. Doug. 
114-] | 

[So, the ſurname of attorney in declaration to make it correſpond 
with the warrant after errar. Jbid.] . 
- (If deſendant ſtyled bai bugi, inſtead of burgi, it may be amend- 


ed after error brought. Phillips v. Smith, M. 5 G. Str. 136.) © 


So, a default in the declaration by omiſſion of the words per attor- 
natum ſuum, may be amended by the plea roll. R. 1 Sal. 88. 


„ (F) Panel. 
BY the ff. 8 H. 6. 13! judges may amend, &c. a miſpriſion of the 


clerk in any panel, Oc. | 
If a man rightly named in the venire facias and habeas corpora, was 
miſtaken in his ſurname in the panel to the habeas corpora, and ſo 
ſworn, it ſhall be amended, if upon examination it appears to be the 


ſame perſon returned, R. 1 Rol. 196. 4. 40. 197. J. 40. 55. K. 
3 So, 


' 
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80, if he was miſtaken in his chriſtian name. R. 5 Co. 42. ö. 


Codawwel. 1 Rol. 198. J. 5. Fon. 448. Cro. Car. 563. | 
[The court will ex icio, and againft the will of defendant, amend 
the chriſtian name of a juror who acknowledges he was the perſon 
ſummoned. Rex v. Roberts, M. 18 G. 2. Str. 1214. ] | 
So, if the ſheriff annex the panel for one action, to the diſtringas 


for another, it ſhall be helpt ; for it ſhall be as a default of the writ 
of diftringas. R. 2 Cro. 369. 3 Bul. 179. i; 


So, if a man rightly named in the venire be named in the diftringas | 


by a name of the like ſound, tho? different ſpelling, it will be well : 
as, Stoke for Stock, Haſtin for Haſtings, &c. Semb. 2 Rol. 168, 

So, if a name be miſtaken in the diffringas ; as, Baſkerfield, for 
Baſkervill, it may be amended without examination of the ſheriff by 
the Af. 8 H. 6. as a miſpriſion of the clerk ; for the venire is the war- 
rant for the diffringas. Semb. 2 Rol. 168. N 

Or, in an habeas corpora juratorum as, the executrix of H. Wade 
for W. Wade. R. Cro. Car. 32. — | 

But if he was not returned by the ſheriff, it ſhall not be helpt ; as, 
if 23 are returned in the venire facias, and in the habeas corpora, the 
23 and alſo another are named, and the other is ſworn ; it ſhall not 


be helpt. R. Jon. 302. 


(G 1.) Return. 


BY the /. 8 H. 6. 12. judges may amend, c. a miſpriſion of the 
clerk in any return. | | 

By the ff. 8 H. 6. 15. a miſpriſion or default in the return of any 
proceſs made by ſheriffs, coroners, bailiffs of franchiſes, or any other, 
Oc. in a letter or ſyllable too much, or too little. . | 

So, if an annuity be returned, nihil per quod attachiari poteſt, where 
it ſhould be, per quod ſummoniri potefl, Kit. 279. b. 

If four names are omitted in the return of the diſtringat, which 
were in the venire, upon a proof that they were aiſtrained. 1b:d. 

If the ſherif upon the difringas jurat. return too ſmall iſſues, it 
ſhall be amended. Bid. 

Or, if he return iſſues upon a man not named in the diftringas. 
Ibid. | 

But an omiſſion of the return ſhall not be amended. R. 5 Co. 41. b. 
as if the habeas corpora be album breve, R. Mo. 868. | 

Nor, an omiſſion of the name of the ſheriff, before the f. 21 Fac. 13; 
EK. 2 Cre. 188. R. 5 Co. 41.6. | "SPE 
Nor, a return by the ſheriff, where it ſhould be by the coroners, or 
& contra. R. 5 Co. 36. b. Tel. 15. | 


And by the .f. 18 El. 14. after verdict, no judgment in any court 
of record ſhall be ſtayed or reverſed, by reaſon of any imperfect or 


inſufficient return. 

Nor, by the /. 4 & 5 Ann. 16. after judgment by confeſſion, nihil 
dicit, non ſum informatus, or when a writ of inquiry is executed. 

If the return upon a venire facias was Tight, but the return upon 
the habeas corpora or diſiringas was defective, it was amendable by the 
flat. 18 El. 14. 1 Rol. 204. 1.30. 7 

So, if there was no return upon the habeas corpora or diſtringas; 
for the venire facias is the principal procels, R. 1 Kol. 204. J. 15. 
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[Tf there is no return to the diſringas, but the panel is annexed to 
it, that is a good return; or elſe /emb. it ſhall be conſidered as a bad 


return, and is therefore amendable. French v. Wiltfbire, M. 11 G. 2. 
Andr. 67. - | 

Or, the name of one coroner only to the return, where there are 
many. R. Hob. 70. | 
Or, no pledges for the jurors. R. 2 Cre. 5 34. 


So, if upon a ſuggeſtion of a devaſtavit by two executors, the 


ſheriff returns an inquiſition as to one, and ſays nothing as to the 
other, it ſhall be amended ; for it was only an inſufficient return. R, 
1 Sal. 363. TR | 
So, if the return be only to part of the writ. R. Cro. Car. 312, 13; 
But if there was no return upon the venire facias, it was not 
amendable till the ſtatute 21 Fac. 13. R. 1 Rol. 201. J. 10. 
So, now, if the ſheriff makes no return to a ſcire feri inquiry, 
againſt an executor upon a deva//avit ſuggeſted, it ſhall not be 


amended, 1 Sal. 363. | 
[If two inquiſitions on two extents are taken before the ſame jury 


at the ſame time, who ſind effects to ſuch a value, and to each an- 


nex the like ſchedule, and the ſheriff returns on each, that he had 

feized goods to that value, (whereas he had ſeized on but one, ) he 

ſhall not be allowed to amend. Rex v. Ward, M. 1732, Bunb. 
23.] 

: he want of a return is cured by the appearance of, and trial by, 

2 proper jury. Phillips v. Phillips, T. 11 & 12 C. 2. Andr. 248.] 
If the king dies between the teſte and the return of a writ of 


ſeiſin on a common recovery, and the return is made anno infra ſcripto, 


it ſhall be amended as miſpriſion of the clerk, without rule to ſhew 
cauſe. Watſon v. Leckley, H. 26 C. 2. 2 Wilſ. 2.) _ 
[Return of hab. corp. purat. may be amended after trial. Barnes, g.] 
[Return of re. fa. lo. not to be amended by adding pledges, if not 
recorded below. Barnes, 8. ] | 5 
[Return of venire is amendable. Barnes, 11. ] 
LReturn of writ of ein. Barnes, 23. * 


[Of hab. corp. cum cauſa, by inſerting a cuſtom; at the deſire of 


the court returning. Barnes, 23. 


(G 2.) Miſpriſion in the Name of a Juror. 


By the ,. 21 Fac. 13. after verdict, Sc. no judgment ſhall be 
ſtayed or reverſed, for that any juror who tried the iſſue is miſnamed 
in ſurname or addition on the return of the venire facias, habeas cor- 
fora, or diſtringas, ſo as upon examination it be proved to be the 
ſame man, who was meant to be returned. 

Or, for that there is no return of the ſaid writs, ſo as a panel of 
the names of the jurors be returned, and annext to the ſaid writs, 

Or, for that the ſheriff or other officer's name is not ſet to the 
ſaid return, ſo as the writ be proved to be returned by the ſheriff or 


other officer. 


Nor, by the ,. 16 & 17 Car. 2. 8. for that the ſheriff's name is 


not returned upon the original writ, TEE 
Or, for that no pledges, or but one pledge, is returned on the 


original writ, bill, or declaration. 


And 
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And by the F. 4 & 5 Ann. 16. theſe imperfections are aided 
after judgment by confeſſion, nihil dicit, non ſum informatus, or upon 
which a writ of inquiry is executed. | 
If the name of a juror was miſtaken in the return, the ſheriff 
might come into court and amend it. 1 Kol. 196, . 51. 
But till the ff. 21 Fac. 13. the court could not amend after the 


death of the ſheriff. R. 1 Kol. 196. J. 45. | 
So, a miſpriſion in the vill where the juror was, between the venire 


and diftringas, was not material. R. 2 Cro. 353. 457. 654. R. 
1 Rol. 197. J. 25. | | 

Nor, a miſprifion in the ſurname, where they were of the ſame 
ſound. R. 2 Cro. 354- | | 


Nor, a miſpriſion in the ſurname, where it was the ſame perſon. 


R. 2 Cro. 457. 1 
Nor, an abbreviation in the chriſtian name: as, Francus for Fran- 


eiſcus, in the venire facias. R. 2 Cro. 534+ | 


(H) Venue. 
(H 1.) From what Neighbourhood the Jury ſhall come. 


Y the /. 21 Fac. 13. after verdict no judgment ſhall be ſtayed, 
or reverſed by reaſon the viſue is in ſome part miſawarded, or 


ſued out of more or fewer places than it ought, ſo as ſome one 


place be right named. 

Nor, by the A. 16 & 17 Car. 2. 8. for that there is no right venue, 
ſo as the cauſe were tried by a jury of the proper county or place 
where the action was laid. 


By the common law, the jury ought fo come out of the neigh- + 


bourhood of the pariſh, town, hamlet, or place known out of a town, 
Sc. which was neareſt, or in which the matter to be tried was al- 
leged by the record. Co. L. 125. a. | EF: 
And therefore, if a matter be alleged, within a pariſh in ſuch a 
county or city, Sc. the jury thall come from the neighbourhood of 
the pariſh, for that is more certain than the city, c. and it ſhall 
be intended to comprehend but one town, uuleſs the contrary appears, 
Co. L. 125.6. | 
If it be . within a manor, the jury ſhall be de vicineto of the 
manor. Co. L. 125. . R. Jon. 320. 


If it be alleged in H. and afterwards in the pariſh of H. aforeſaid, 


the venue ſhall be from H., for it ſhall be intended the ſame place. 
K. Hob. 6. 1 f | 

If there be an obligation to B. in Londen, with condition that A. 
go from York to London and iſſue upon this, the venue ſhall be from 
London, R. 2 Cro. 137. 150. # = 

If an offence be alleged in an information at G. in Kent, the venire 
ought to be awarded from G. R. Hard. 19. | 


If it be alleged in King-ſtreet, &c. in the pariſh or manor, Sc. of 


A., the jury ſhall be from the neighbourhood of King-/freet ; for 
every place alleged generally ſhall be intended a town, if nothing be 
added to declare the contrary, and then this will be more certain than 
the pariſh, manor, c. Co, L. 125. 6. 

In ejectment, if the leaſe be at M. for land in L. M. upon Not 
guilty, the venue ſhall be from L. M. Crs, El. ot. 
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So, if a matter to be tried, be alleged in ſeveral towns, the venue 
ſhall be from all: as, if a preſcription be traverſed for a way from 
B. to C., and ſo to D., the venue ſhall be from B. and C. Jon. 2. 

If the iſſue be, whether land in A. be within the manor of B., 
the venue ought to be from the manor, and from A., for it ought to 
be as large as the inquiry upon the iſſue to be tried. 1 Sid. 19. R. 
2 Cro. 8. 

So, where treſpaſs was upon land in A. and the defendant pleads 
Not guilty to part, and to the reſidue juſtifies for tithes, as rector 
of B. within which A. lies. R. 2 Cro. 87. 

If a treſpaſs be ſuppoſed at V. and the defendant juſtifies by 
warrant at B. and the iſſue be upon the de ſon tort, & c. the venue 


ſhall be from V. and B. R. 2 Cre. 43. 95. 


But where a preſcription is not directly in iſſue, the venue ſhall 
be from one town only. R. Jon. 2. 

So, the venue ſhall not be larger than the iflue: as, if the iſſue 
be comprized within the manor, it ſhall not be from the manor and 
town. 1 Sid. 19. | 


(H 2.) From what Neighbourhood the Jury ſhall not come. | 


But by the common law, the jury ſhall not come de vicineto of a 


ret. Zan 33. © 

Or, of an honour. Semb. 1 Sid. 20. 

Yet a foreſt, &c. ſhall be intended in a pariſh, and a venire from 
it will be good, if the defendant does not plead in abatement, and 
pray whether he ſhall anſwer, unleſs the plaintiff alleges in what 
pariſh the foreſt lies. R. Lane, 33. | 

So, in many counties a ward is allowed for a pariſh. R. 2 Cro, 
222. 

So, it ſhall come from a caſtle, which is a diſtinct place from a 
town. K. 2 Cro. 239. 5 | | 

So, if a matter be alleged in platea de King-freet in the pariſh of B. 
in civitate Weſtmonaſ?. the jury ſhall be from the neighbourhood of 
the pariſh ; for platea is not a town, hamlet, or place known out of 
which the jury ſhall come. Co. L. 125. a. | 

But now by the J. 4 & 5 Ann. 16. every venire facias for trial of 
any iſſue in any of the courts of Weſtminſter, ſhall be awarded, or 
the body of the proper county. | 


Yet this does not extend to a venire facias in an information at the 


ſuit of the king. IS | 

But by /f. 3 G. 2. c. 25. which enaCQts there ſhall be but one 
panel returned to try all the iſſues at the aſſiſes, that proviſo is vir- 
tually repealed. French v. Wiltſhire, H. 11 G. 2. Andr. 99. Str. 
1085. 


[And now by . 24G. 2. c. 18. / 3. it is expreſsly enacted that 
a ctions and informations on penal ſtatutes ſhall with reſpect to the 


venue be put on the ſame footing with other actions. 
80, in an appeal by a jury of two counties, the jury ſhall come de 


corpore comitat. Dy. 46. a. 


z.) When Miſpriſion of the Venue is helpt. 


By the common law, if a venire facias was awarded of an improper 
venue, it was error. 


And 


I „ „ Mou 0. to 
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And was not aided by conſent of parties. Heb. 5. row: 

But now, ſince the Af. 21 Fac. 13. it ſhall be helpt after verdict, if 
the venue be only from one, where it ought to be from ſeveral places, 
if that one be ſuch a place from which the venue ought to come. 

R, 1 Sid. 20. | | . | 

So, if the venue be only from one, tho' there are ſeveral places 
in ſeveral counties. R. 2 Lev. 178. | | 

So, where by the cuſtom of London the jury ought to come 
from the four next wards, if they come from four wards, two only 
of which appear to be next to the place, it ſhall be helpt. R. 
2 Sand. 258. B 6 | 

| So, where covenant was brought in London, the defendant pleads 


performance by enjoyment of a walk in the county of N. If the 


trial be by a jury from the neighbourhood of the walk in com. N. 
it will be good after verdict, tho' no venue can come from the 
walk, and the action was brought in London; for the cqunty of N. 
was the proper county for this iſſue. R. per three F. 1. Lev. 207. 
1 Sid. 326. b 


So, in an action for ſlander in London, and the defendant juſtifies 


at Oxford, and it be tried at London, it ſhall be helpt. R. three J. 
1 Sand. 248. R. 1 Vent. 263. | | 
So, in debt in London for rent of land in Ee, and an expulſion 


pleaded. R. 3 Lev. 394. 5 


So, in covenant upon a demiſe of land in Berwick, and expulſion 
is to be tried, if the trial be upon a venire to the next county to 

| Berwick, it ſhall be helpt, as well as if it was in B. Semb. 1 Med. 37. 
1 Vent. 58. 90. 1 Sid. 381. K. 2 Lev. 164. | 

But if an action be brought in London, and the matter of the iſſue 
ariſe in Oxford, or any other county, and the trial is by a jury of 
London, it ſhall not be helpt; for it is not the proper county. Semb. 
Dan. 456. 2 Mod. 24. But by the caſes /upra Semb. cont. Semb. 
acc. 1 Mod. 199. R. 2 Lev. 122. R. cont. Show. 344. 

[Londin in the margin, Oxford in the body; venire awarded to 
feeriffs, in plural; after trial in Oxfore/hire amendable to ſheriff, in 
ſingular. Barnes, 484.] 
une venue may be changed by motion to amend. Str. 1162, 
1202. ] | 3 

[Where in debt on bond by an adminiſtrator, the declaration al- 
leged that adminiſtration was granted by the biſhop of Litchfield and 


Coventry, and the venue in the margin was laid in London, but the 


bond was ſtated to be made at Derby, which is within the dioceſe, 
the court on a general demurrer held that to be ſufficient, and that 
the bad venue laid in the margin was cured by the ſtatute of jeofails. 
Mellor v. Barber, B. R. T. 29 Geo. 3. 3 T. K. 387.] 


[The venue in the margin may help, but cannot hurt. Bid. 


(I) Miſcontinuance and Diſcontinuance. 


By the /f. 32 H. 8. 30. after verdict judgment ſhall proceed, not- 
withſtanding any miſcontinuance, diſcontinuance, &'c, and ſhall ſtand 
without reverſal, as tho' no ſuch default had been. 


Under this ſtatute diſcontinuances in penal as well as civil ac- 


tions are cured, Humble v. Bland, B. R. E. 35 Geo. 3. 6 T. R. 
255] | So, 
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446 AMENDMENT. 
So, by the ff. 4 & 5 Ann. 16. judgment by confeſſion, nibjl dicir, 


non ſum informatus, or after writ of inquiry executed. | 

And therefore, where by the courſe of B. R. continuances ought 
to be entred after iſſue, before judgment, if judgment be entred be- 

fore the continuances, it ſhall be amended. R. 1 Rol. 200. J. 5. 

So, if the defendant imparls and has a day given him by the 
court, but idem dies to the plaintiff is omitted, it ſhall be amended, 
though it be after judgment againſt the defendant by gihil dicit, R. 

1 Rol. 205. J. 50. 
© So, if a continuance omit or miſtake the name of the party, or 
the day, or term to which the continuance was made, it ſhall be 
amended, if it appears to be by default of the clerk. 

As, if two defendants or plaintiffs appear, and a day is given only 
to one. Cro. El. 619. | | 
Or, the entry is, that but one appeared, and a day is given to both, 
if it appears that the other did alſo appear. R. Tel. 155. | 

[So, where the or:ginal writ is returnable on a general return, and 
the venire at a day certain, it is but a miſcontipuance, and is helped 
by A. 32 H. 8. c. 30. tho at the ſuit of the crown, if a civil ſuit. 
Str. 62.] | 
Iso, where the ſuit is by bill returnable ona day certain, and 

after judgment by default, the writ of inquiry is returnable on a 


general return. Str. 947.} 
So, if a blank be for. the day, to which the continuance was. 


Semb. 2 Mod. 316. et | 
So, it ſhall be amended, if the continuance be totally omitted. X. 


2 Cro. 528. | | 

So, if the defendant by his plea does not anſwer to the whole count 
or declaration, all is diſcontinued ; but the diſcontinuance ſhall be 
aided. Vide Pleader, (E 1.) Dan. 35 2. 

So, in debt for rent upon a copyhold and freehold, the defendant 
pleads eviction by a deviſee, the plaintiff proteſtando, that the copy- 
hold was not deviſed, replies that the frechold was entailed, and 
therefore the deviſe void; and the iſſue upon the entail is found for 
the plaintiff, the diſcontinuance as to the copyhold is aided by the 
verdict as to the freehold. K. 3 Lev. 40. | | 

And this ſtatute extends to all diſcontinuances, as well after ver- 
dict as before. R. Cro. El. 489. D. 2 Cre. 211. 529. | 

And when there are ſeveral verdicts, as well as one. R. 2 Cro. 


5 28, 9. : 
| So, to diſcontinuances by the act of the court, as well as of the 


party. R. 1 Sal. 177. | 

So, in inferior, as well as ſuperior courts. R. 1 Sal, 177. 

So, to a diſcontinuance by the act of the plaintiff, as well as of 
the defendant. R. 3 Lev. 325. | 

But if the miſentry of the continuance does not appear to be by 
default of the clerk, but is the act of the court itſelf, it ſhall not 
be amended in another term: as, if the continuance be not given to 
the parties, but to a ſtranger. R. Cro. El. 619. 

Or, if there are three defendants and but two appear, and a day is 
given to all, if it does not otherwiſe appear that they did all appear. 


R. Tel. 155. : 
If the continuance be from Eafter term to Michaelmas term, omit- 


ung a term. R. Sei. 339. So, 


— 


So, a diſcontinuance ſhall not be amended aſter verdict, if the 
judgment was not given upon the verdict : as, in debt againſt the 
heir who pleads riens per diſcent except twenty acres in D., and the 
iſſue be upon aſſets alſo in B., and a verdict for the defendant, where- 
by = 8 takes judgment for twenty acres in D. X. Tel. 16g. 

ro. 236. | | 
: [ Before judgment, diſcontinuances are the acts of the clerk; after 
judgment entred, and the record made up, they are the acts of the 
court. Rex v. Ponſonby, T. 24 & 25 G. 2. 1 Wilſ. 303. 

So, if there be judgment upon a retraxit after a verdict. R. 2 Cro, 
211. | | | 8 
So, if the judgment be not entirely upon the verdict; as, in 
debt for 20/. upon a bill, and 20/. upon a mutuatus, to which nom 
ſum informatus is pleaded, and iflue joined, and a verdict for the 
plaintiff as to the bill, and judgment for him for the whole. Dub. 

Yel. 169. | 

So, if there be a demurrer for part, and a verdiC& for part, and 
judgment upon the whole. R. 2 Cre. 304. | 
 * [Continuances may be entred after error brought. Phillips v. 
Smith, M. 5 Geo. Str. 136. ] : p 

[But if the writ of error is quaſhed on continuances entred up 
after it's 2%, it ſhall be without coſts. Gould v. Coulthurft, M. 5 G. 


Str. 139-] | 
(K 1.) Record, Plea, &c. 


By the J. 8 H. 6. 12. judges may examine and amend in affirm- 
ance of the judgment all that to them ſeems the miſpriſion of the 
clerk in any record, word, plea, c. ſo that by ſuch miſpriſion 
no judgment be reverſed or annulled, except in indictments, ap- 
peals, Sc. | 

And by the /. 32 Hen, 8. after verdict in any action real or per- 
ſonal, juſtices ſhall proceed to judgment, notwithſtanding any miſ- 
pleading, lack of colour, inſufficient pleading, jeofail, c. or other 
default or negligence of any party, counſellor, or attorney; which 
judgment ſhall ſtand without reverial, as tho' no ſuch default had 
been. | 

By the /. 18 El. 14. after verdict in any court of record, no 
judgment ſhall be ſtayed, or reverſed for want of form in the count, 
declaration, plaint, ſuit, or demand, except in appeals and indict- 
ments. 

[A plaint levied in an inferior court before the cauſe of action 
accrued, is helped after a verdict, for /. 18 Eliz. c. 14. extends 
to inferior courts. Feathers v. Bryan, H. 21 G. 2. 1 Will. 180.] | 

By the f. 16 & 17 Car. 2.8. after verdict in any of the court 
at Weftminfter, counties palatine, or great ſeſſions, no judgment 
ſhall be ſtayed or reverſed for default in form, or for the miſtaking 
of the chriſtian or ſurname of the plaintiff or defendant, demandant 
or tenant, ſum or ſums of money, day, month, or year, by the 
clerk in any bill, declaration, or pleading, where the right name, 
ſurname, ſum, day, month, or year in the ſame or any preceding 


writ, plaint, roll, or record, is once truly alleged, whereunto the 


plaintiff might have demurred, and ſhewn the ſame for cauſe; but 
E | all 
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all ſuch matters or any other of like nature, not being againſt the 
right of the ſuit, or whereby the iſſue or trial are altered, ſhall be 


amended, O&c, 
By the ff. 4 & 5 Ann. 16. all the ſtatutes of jeofails ſhall extend 


to judgments on confeſſion, nihil dicit, and non ſum informatus in any 


court of record; and no ſuch judgment ſhall be reverſed, nor 
any judgment on any writ of inquiry executed be ſtayed or reverſed, 


for any imperfeCtion, omiſſion, defect, matter, or thing which 
would have been aided after verdict by any of the ſtatutes of jeofails, 
ſo as there be an original writ or bill, and warrants of atrorney duly 
filed. | 

[Entry on record is amendable by the writs of ci. fa. and certiorari, 
after iſſue joined, on payment of coſts. Barnes, 3.] 


[Record of ui privs is amendable by plea-roll. Barnes, 4. Ld. | 


— 


Raym. 95. 134. : | | 
[If aflociate makes a wrong entry of verdict on the py/ea, it may 


be amended. Barnes, 6. 449.-] 
(Judgment-roll may be amended by inſerting a date ſubſequent to 


firſt return of term. Barnes, 7.] 


[Record of nj privs may be amended in the jurata, to make it 


agree with the writ formerly amended. Barnes, 5. ] 

[An examination on interrogatories may be amended by a re- 
examination, The title of them may be amended after examination. 
Barnes, 10.)J © | 

[The jurata at the foot of record having treſpaſs, inſtead of zreſ- 


paſs on the caſe, is helped by jeofails, Barnes, 11.] 
8 amendable by hab. corp. jur. et venire. id.] 
[The entry of a hab. corp. return and commitment, may be 


amended. Barnes, 13.] 


(K 2.) What ſhall be ſaid a Record, 


The record contains the count, and all that is entred in the plea- 
roll. 8 Co. 157. 6. 161. 4. | 
[The memorandum may be amended and made of a particular day. 


Ld. Raym. 977-] | 
[The court will give leave to amend a record by inſerting a ſpe- 
cial memcrandum of the day when the plaintiff's bill was filed, after 


a writ of error brought. Dickinſon v. Plaijled, B. R. H. 38 Geo. 3. 
7 T. R. 474.) 


(L) When the Count ſhall be amended. 
1 (L 1.) In Form, | 
By the /. 36 Ed. 3. 15. none ſhall ſuffer for want of the an- 


tient forms or terms in counts, ſo as the matter of the aCtion be fully 
ſhewn. | 
So, by the „. 8 H. 6. 12. miſpriſion of the clerk, and by the ff. 
18 El. 14. default of form in the count ſhall be amended. 'But 
the ff. 32 H. 8. 30. does not extend to the count. D. 5 Co. 35. a, 
And therefore the count having the ſubſtance is ſufficient, not- 
withſtanding any default in form, which may be amended. 1 Co. 


161. a. 
Declaration 
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FDeclaration in treſpaſs running by recital, may be amended on 
motion in arreſt of judgment, by the bill, if right, and the court 
will not inquire when it was filed. Wilder v. Handy, P. 14 G. 2, 
Str. 1151. Marſhal v. Riggs, H. 15 G. 2. Str, 1162.] 

[And the court will give leave to file a new bill by which to amend, 
Str. 583. | | 

CAnd % amendment may be after ſpecial demurrer and argument. 
Str. 954. | 

2 Ju. of a declaration, as to the time of the delivery, may 
be amended according to the truth, on affidavit, without filing a bill 
to warrant it. Symonds v. Parmenter, T. 17 G. 2. Will. 78. 

[Producit ſectum, to petit remedium, againſt attorney, on coſts, 
Barnes, 11.] - | | 

[On clauſum fregit againſt defendant as adminiftrator, amended to 
executor, after plea, on colts. Barnes, 5.] 

[Demiſe in ejectment cannot be enlarged or amended in point of 
time, without defendant's conſent. Barnes, 8. 17.] | 
Ilf action by a remedial law is confined to Middleex, declaration 

may be amended on plaintiff's motion, by changing venue after iſſue 
joined. Barnes, 12. 488. ] | | | 

[But not in other caſes. Barnes, 19.) | 

[Declaration againſt attorney, by inſerting the true day of pro- 
claiming, on coſts, and leave to plead de novo. Barnes, 17.] BY 
* [Pledges and memorandum added to make declaration agreeable 

to bill, on coſts, Barnes, 20. 356.] 

Mended from prays ſuit, to prays remedy, after demurrer for that 
cauſe, (by conſent). Barnes, 167.] 

[Where the declaration is amended, it is in the option of the de- 
fendant to have an imparlance or coſts, Str. 950.) 


(L 2.) In Subſtance. 


[No ſubſtance is within any of the ſtatutes of jeofails. Per 
Buller Juſt. Ward v. Honeywoed, B. R. H. 19 Geo. 3. Dougl. 63.) 

So, a defect in the count in ſubſtance ſhall be amended, where it 
proceeds from the miſpriſion of the clerk ; as, if the imparlance roll 


be miſtaken, contrary to the inſtruQions given. 1 Rol. 198. J. 15. 


Hob. 246. 


If a declaration in afſump/it be, that he ſold tres virgatas, Anglice, 


blk, omitting /eric;, where it was in the inſtructions, K. 1 Rol. 198. 


If a declaration in ejectment be filed, with blanks for the quan- 


tities of the land, Sc. but the declaration delivered was right, and 


alſo the plea roll and if prius roll, it ſhall be amended; for the 
defendant was not deceived, the declaration delivered being right, 
and it was the deſault of the clerk, that he did not make the de- 
claration filed perfect, when he had inſtructions to do it. R. 1 Rel, 
207. 25. . | | 
So, in debt againſt an executor who pleads riens enter mains, 


and the plaintiff replies, aſſets . die impetrationis bille ſcilicet, aud 


leaves a blank for the day, but the day is inſerted in the paper-book 
and uiſi prius roll, the plea roll ſhall be amended. R. 1 Kol. 207, 


J. 35. | 
Vor. I. G g So, 
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So, where in ?rover no place was inſerted in the bill, nor a blank 
for it, but it was in the paper-book and the if prius roll, the bill 
was amended. X. 1 Rol. 207. I. 50. | 7 

90, if the time of the demiſe in an ejectment be after the verdict, 
by a miſtake of the year, where the declaration delivered was good, 
it may be amended. Dub. 5 Mod. 333. cont, I Sal. 48. 

So, if the demiſe in an ejectment be expired before judgment, it 
may be enlarged. Semb. 5 Mod. 333. But not without conſent, 
1 Sal. 257. 

If plaintiff declares as executor, on a promiſe to teſtator, and ſta- 
tute of limitations pleaded, and iſſue joined, plaintiff may on mo- 
tion amend, by laying the promiſe as made to himſelf, on payment 
of colts, and liberty to defendant to plead de nos. Executors of Duke 
„ Marlborough v. Widmore, H. 4 G. 2. Str. 890.) 

; So, a declaration in afſumpſit to pay 40 l. if he procures an aſſign- 
ment of a term, omitting, that A. did aſſign the term, tho” it was 


in the writ; for that is ſufficient for the information of the clerk. 
n.. | 

But where the day of the demiſe in an ejectment appears to be be- 
fore the cauſe of action found by the ſpecial verdict, it cannot be 
amended. R. Sho. 207. 

Vide Pleader, (C 6.) | 

[Plaintiff declares on one demiſe, and after plea, adds demiſe of 
the truſtees, and delivers new ejectment on the double demiſe ; he 
ſhall not pay coſts, but ſhall give notice where the leſſors are to be 
found. Short v. King, H. 12 G. Str. 681. 

If on entry to avoid fine, demiſe is laid before entry inſtead of 
after, and plaintiff would be barred and put to bring a new eject- 
ment; it may be altered on paying coſts, tho' oppoſed. Doe v. Pil. 
kington, T. 9 G. 3. 4 B. M. 2447. | 

[The term in ejeAment may be amended without conſent from 
five to ten years. Oates v. Shepherd, T. 20 G. 2. Str. 1272. 

[Declaration in ejectment cannot be amended as to the parcels de- 
miſed, without conſent. Kefworth v. T homas, P. 11 Geo. 2. Andr. 
208. ] | 

{ Leclaration in ejectment, that the ſaid James (inſtead of the ſaid 
Fehn) entred, Cc. cannot be amended, for it is in the nature of a 
proceſs. Nor, if he ſays lands in H. and B. or one of them, by ſtriking 
out the disjunctive words. Goodtitle v. Meymatt, 7. 17 G. 2. Str. 
1211. | | 5 | 

(In 3 caſes the court will permit an amendment to be made 
in a notice at the bottom of a declaration in ejeAtment, Baſs v. Ree, 
B. R. H. 38 Geo. 3. 7 T. K. 469.] „„ 

It may be amended in aſump/it aſter a plea pleaded, by ſtriking 
out 800 J. and inſerting 8000 J. Havers v. Banniſter, H. 16 Geo. 2. 
Wilf. 7. ] 2 

The plaintiff's demand cannot be amended after verdict, judg- 
ment and error brought, however manifeſt the miſpriſion may be. 


Ray v. Lifter, H. 12 G. 2. Andr. 35 l. 5 
Declaration in prohibition cannot be amended, if not warranted 
by ſuggeſtion or acts of ſpiritual court. Barnes, 7. 
Declaration againſt James B. reciting writ againſt John B. 


- amended by rejecling the word 7. Barnes, 11.) 
| | (The 


Cs 


11G, Andr. 208. 
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[The court of B. R. will give the plaintiff leave to amend his de- 
claration after a ſecond term even againſt a priſoner ;- but they will 
not in ſuch a caſe permit him # add new counts. Owens v. Dubois, 


B. R. T. 38 Geo. 3. 7 T. R. 698.] 


[By ſtriking out prochein ami, plaintiff having attained full age. 


Barnet, 18. 


If the amendments are very long, yet if not matter of new title, 


and inſerted in the rule, declaration may be amended, tho' not with= 


drawn, to declare de novo. Barnes, 25. | X 
[Declaration on bail-bonds amendable as others. Barnes, 27. 


114.) 3 
e Tide Pleader, (C 6.) | . 
Declaration by the bye cannot be amended in plaintiff's name, 
for there is no writ by which to amend. Ld. Raym. 771. 
[So, where a ſcire facias quare executio- non, deſcribes the record 
wrong, it is not amendable after nul tiel record pleaded, but muſt be 


diſcontinued, Ld, Raym. 1057. 1059.] 


| (M) When the Plea, &c. 


80, if a plea, replication, Ce. be deſectire in form, it ſhall be 
amended : as, if it contain ſurpluſage ; as, where plaintiff in the 
declaration alleges a treſpaſs time die J. 1 Jar, and in the repli- 


cation, ſays guoad trunſgreſſ. prædicto ultimo die F. 5 Fac. for 1 Jac, 


it ſhall be amended; for, prædicto ultimo die J. was ſuſſicient and the 
addition of the year was ſurpluſage. R. 1 Rol. 200. J. 20. 


So, a miſpriſion of the name of the plaintiff, for the defendant, 


ſhall be amended. K. 2 Cro. 67. . 
As, in treſpaſs by A. againſt B. who pleads /on aſſault, and plain- 


tiff replies, de ſon tort abſque cauſa per ipſum A. allegata, where it ought 


to be, by the defendant B. allegata, it ſhall be amended. R. Cro. El. 
752. Vide poſt. (O). 25 | 
So, in debt the defendant pleads» plene adminiſtravit, the plaintiff 


replies, quod prædictus A. habet bona, &c. where it ought to be, præ- 


dictus B., it ſhall be amended after verdict. R. 2 Cro. 67. Tel. 65. 
But the ſubſtance of the plea, Cc. ſhall not be amended: as, if 
the defendant plead, quod ipſe A. B. dicit, who is a mere ſtranger, 
and ſo no plea. R. 2 Cro. 13, BE | 
[Plea, on ſcire facias on the crown ſide, of not guilty, concluding 
with an averment, inſtead of to the country, Rex v. Betts, H. 12 G. 
Str. 686.] | 
[Plene adminiſtravit amended after two terms, on coſts, Barnet, 25.) 
[By leaving out a ſpecial imparlance, and pleading tender of laſt 


term. Barnes, 21.] 


[Avowry after iſſue joined laſt term; by adding avowries for rents 
payable at different times Barnes, 21.] | 

(If to action for ſimple contract debt againſt executor, he pleads 
ſeveral judgments, and plaintiff replies per fraudem, defendant may 
amend before rejoinder, by ſtriking out one of the judgments pleaded. 
Stroler v. Heber, P. 12 G. 2. Andr. 381.]. | 

[Notice of a ſet-off (which by virtue of the ſtatute is to be conſi- 
dered as a ſpecial plea) may be amended, £Edington v. Wilcox, P. 
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[If defendant plead the general iſſue, and forgets to give notice of 
a ſet-off, the court will give him leave to withdraw it, to deliver the 
ſame again with a proper notice of ſet-off. Blackburn v. Matthias, 


P. 20 G. 2. Str. 1267.] 

[Notice of ſet- off cannot be amended. Barnet, 294.) 

[But defendant may have leave to withdraw his plea, and to plead 
the ſame de novo with a new fet-off. Barnes, 308.] 

[It may be amended by the draught ſigned by counſel after joinder 
in ſpecial demurrer, Hutton v. M. aller, M. 3 G. 2. Str. 846. 

[Plea to a guo warrants may be amended after demurrer in the 
paper. Rex v. Ellames, P. 7 G. 2. Str. 976. B. R. H. 42.) 

[After demurrer in the paper, called on and adjourned, plea of an 
executor may be amended by adding a profert of the letters teſtament- 
ary. Carpenter v. Davis, H. 12 G. 2. Andr. 30s.) 

[After argument on demurrer, to ſtate facts neceſſary to bring the 
merits before court; on coſts. Barnes, 20. 

In information guo warrants, for acting as bailiff; if defendant 
leads an election, and-ſets out the conſtitution of corporation, iſſue 
Joined, cauſe ſent down to aſſiſes but not tried for want of time, 
he may amend his plea in ſetting out the conſtitution of the . 
Rex v. Armſtrong, H. 11 G. 2. Andr. 109.] 

[Plea in replevin amended after demurrer to it argued, and court 
ready to give judgment; on plaintiff's agreeing to ſtrike out two 
ſervants made defendants, and colts, Mattravers v. Foſſet, T. 12 
G. 3. 3 Will. 295.] 

[Whilft the pleadings are all in paper, replication may be amended 
from de injuria ſua propria, to molliter manus impoſuit. Low v. Neu- 
land, T. 17 G. 2. Wil. 56.) 

[Replication may be amended after the paper book made up, by 
inſerting record, of which oyer had been DES to defendant, Sy- 
monds v. Parmenter, T. 18 C. 2. Wilſ. 97.) 

Plaintiff, who by his attorney's miſtake has, in his replication, 
traverſed a leaſe under which he claims, may have leave to withdraw 
his replication, and reply de novo, even aſter fix terms. Alder v. Chip, 


H. 32 G. 2. 2 B. MH. 7555.] 
[The replication may be amended aſter verdict, by inſerting the 


frmiliter, inſtead of, &c. Cowp. 407. 

[So, after demurrer, by ſetting out a /atitat, and adding the con- 
tinuances, on payment of coſts. Crocket v. Jones, M. 13 G. Str. 
734. Ld. Raym. 1441.] 

[After a party has once amended on a demurrer, the court will not 
give him leave to amend on a ſecond demurrer. Kinder v. Paris, 
C. P. M. 36 Ges. 3. 2 H. Bl. 561.) 

[But not by altering the name of an oſſicer in a juſtification i in re- 
plevin, Ld. Raym. 310. ; 

To debt on a replevin bond, defendant pleaded that A. (the party 
replevying) did proſecute his ſuit with effect, and that no return of 
the goods was adjudged to B, (the party diſtraining); plaintiff replied 
that a return was adjudged to B., nevertheleſs Ie hid B. did not make 
return, c.; “ and this he is ready to certify,“ c.; ſpecial de- 
murrer for that the plaintiff had not verified his replication. It was 
holden firſt, that certify ſhould-be taken to mean verify ; and that 


even no verification was neceſſary, it being in the negative 3 3 ſecondly, 
that 


e 
as 
at 


* 
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that the miſtake of the name of B. for A. was fatal, and might be 
taken advantage of on demurrer, though not ſpecially aſſigned ; and 
that it was not amendable. Harvey v. Stokes, C. P. E. 10 Geo. 2. 


o 


 Willes, 5. Com. 566. S. C.] | 


[The court will not allow the plea to be amended after demurrer, 
when plaintiff has loſt his trial. Jordan v. Tells, M. 9 Geo. 2. 
B. R. H. 171.) : * 

[If defendant in quare impedit pleads lapſe of time, the court will 
not, after joinder in demurrer, give leave to amend and to plead de- 
fect of plaintiff's title; that is not to amend, but to make a new 


plea. Wolferſton v. Biſhop of Lincoln, T. 3 G. 3. 2 Wilſ. 174] 


[Replication of afſets ultra to a plea of ſpecialty, in an action on 
ſimple contract, cannot be amended, after verdiCt found for the 
plaintiff, and ſet alide, Bank of England v. Morice, M. 8 Geo. 2. 
Str. 1002. ] | | 

[If defendant pleads two pleas, and iſſue is joined on one and ver- 
dict for plaintiff, defendant ſhall not amend the other. Barnes, 25.] 


N) When other Record. Fine. 


If a note of a fine has the proclamations rightly entred, but at the 
foot of the fine, it be ſaid, he 13h proclamation, for the 14th, this 
ſhall be amended. 1 Rel. 198. J. 7. : | 

If a fine with a cuftos brevium varies from the fine with the chiro- 
grapher, it ſhall be amended by it; for that is the principal record, 
K. 3 Leo. 183. 5 

Fine may be amended in form after error brought. Barnes, 216.) 

[Fine, by deed of uſes, by adding a vill, tho' forty years alter - 
wards, Barnes, 24, Ld. Raym, 209.] 4 

[Of lands in Antegoa in America, in partibus tranſmarinis amended 
by ſtriking out theſe words. Barnes, 216.] 5 

[A ſine, tho' levied above fifty years, may be amended in the name 
of the pariſh, on reading the deed and affidavits, without rule to ſhew 


' Cauſe, Bohoun v. Burton, P. 10 Geo. 3. 3 Will. 58. Ld. Ray. 134.] 


[A common recovery amended on affidavit of the vouchee by add- 
ing a pariſh not named in the recovery nor in the deed to lead the uſes. 


Henzel v. Lodge, H. 11 G. 3. 3 Will. 154+] 


[A miſtake in a recovery, whereby two of the vills were omitted, 
was allowed to be amended by the deed which had the uſes. Dear v. 
Coward, C. P. T. 12 Geo. 1. Com. 386. Co. G. 25. 30. S. C.] 

[The court will amend a recovery whenever it can be done con- 
ſiſtently with the rules of law. Wynne v. Thomas, C. P. E. 18 G. 2. 
Willes, 563. Barnes, 17. S. C.] | 
[But they cannot amend the 7ze/te of a writ of entry where it is not 
ow - Megs of the clerk, and where there is nothing to amend by. 

Ia, 

[The court will not grant leave to amend a recovery on affidavit 
only; it muſt appear on the face of the deed to lead the uſes, that there 
is ſufficient ground for an amendment. Pearſon v. Brougham, C. P. 
M. 29 Geo. 3. 1 H. Bl. 73.] | 

[The court will give leave to amend a miſtake in the writ of entry 


in a common recovery. Croſs v. Peard, C. P. M. 38 Geo. 3. 1 By. 


& Pull. Rep. 137.] 
e Gg 3 [But 
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[But if a fine is levied as of Trinity Term of lands in which the 
conuſor had nothing till Trinity vacation, this cannot be altered and 
made a fine of Michaelmay Term, tho” in the deed to lead the uſes it 
was ſo covenanted : for this is not to amend, but to make a new fine, 
Cafe of Wilmot late G. F. M. 12 Geo. 3. 3 Will. 24.] ] 

| So, if a record removed by certiorari out of London be miſtaken, it 
may be amended ; for only the tenor of the record is removed, and 
therefore the return may be amended by the original. 1 Sid. 155, 
230. Ss 

If the paſtea be quod jurat. ponit. in reſpect. in placito terr. inter, &c. 
where it ought to be in placito debiti. R. Fon. 302. 


(O) Iflue. 


By the fat. 32 H. 8. 30. after verdict juſtices ſhall proceed to 
judgment, any misjoining of iſſue notwithſtanding, and ſuch judg- 
ment ſhall ſtand without reverſal, &'c. | 

So, by the fat. 4 & 5 Ann. 16. after writ of inquiry executed. 

And therefore, if the defendant pleads to iſſue, et prædictus def. 
fimiliter, where it was intended, prædictus querens, this ſhall be 
amended, R. 1 Rol. 200. J. 2. 25. Adm. 2 Cro. 587. R. Skin. 591. 
Vide ante (M), pot. (T 2.) | 

[If the record is et prædict. querens (inſtead of defendens ) ſimiliter, 
it is aided. Rawbone v. Hickman, P. 9 G. Str. 551.] 

Iſſue amended by inſerting king's name. Barnes, 18.] 

Bo, if the defendant guoad vi & armis ſays, quod eft inde culpabilis, 
where it was intended, quod non ęſt inde culpabilis, this ſhall be amend- 
ed. R. 1 Rol. 200. J. 10. | 

If the jmiliter be omitted in the joining of the iſſue. 2 Rol. 59. 
LSꝰ r. 641. cont.] | | a 

So, it is helpt if the defendant ſays, quod ſolvit 14 Fun. 11 Fac. 
and plaintiff replies, non ſolvit predia, 14 Aug. and ſo miſtakes the 
month. R. 2 Cro. 550, 

Or, if he ſays, quod devaſtavit, without ſaying, who devaſtavit. 
R. Cro. Car. 80. 93. Lit. 52. 

So, if the defendant plead, Net guilty, for non aſſumpſit. R. Cro. 

El. 470. R. 1 Brownl. 8. Al. 77. K. cont. Pal. 393. 
Or, nil debet, for nil detinet. R. al. 76. 2 

So, if iſſue be joined upon a bad and void plea, it is aided after ver- 

dict. R. Cro. El. 455. 2 Cro. 312. Dan. 356. 

As, if a man pleads a grant of rent, without attornment, and the 
iſſue is upon the grant, and it is found againſt the defendant. Semb. 
Cro. El. 259. 

So, if he pleads a ſurrender without an agreement to it, and the 
iſſue is upon the ſurrender, and it is found againſt the defendant. 
D. Cro. El. 259. | | 

So, if he pleads a deviſe without an aſſent of the executor, and the 
iſſue being upon the deviſe, that is found. D. Cro. El. 259. 

So, if he pleads a concord, without ſatisfaction. R. Cro. El. 259. 

8. ; 

9 if he pleads acceptance, or payment to an obligation, without 
deed, and the iſſue thereupon is found againſt the defendant. R. 
Cro. Fil. 260. R. Cro. El. 455. 5 Co. 43. a» Mo. 692. 


, 
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_ - So, if a tenant in dower being feoffee pleads detainment of char- 
ters, and the iſſue thereupon is found for the demandant, Dub. Cro. 
El. 367. | | 

36; ir the defendant pleads a preſcription, which is not well 
pleaded, and iſſue upon it is found againſt the defendant. R. Cro. 


Zl. 445, 6. R. Hob. 113. | 
So, if he pleads a void preſcription. Dub. Cro. El. 227, 8. 

If the plaintiff replies, admini/ravit aut aliter gepaſuit. R. Hob. 49. 

If a plea be double, and iſſue joined on both parts. R. Mo. 574. 
Semb. Hard. 40. 75 . | 

If the iſſue be upon the delivery of a deed to the party himſelf as 
an eſcrow. R. 2 Cr. 86. | 4 
So, if an iſſue be on a bad and inſufficient replication, it ſhall be 

aided. R. Tel. 228. | 
So, if an iſſue be upon a negative pregnant, it is aided after ver- 
dict. R. 2 Cro. 576. K. 2 Gro. 87. | | 

Or, without an expreſs negative and affirmative, Dan. 354- 

So, it ſhall be amended, if the iſſue be joined by different words; 
as, if the plaintiff aſſigns a breach of covenant, quod non tranſpoſuit a 
term for years, and defendant ſays, gued affignavit, R. 2 Leo. 116. 

So, it ſhall be aided, if the iſſue be joined upon an immaterial 
point. D. Hard. 40. 43. 69. Ray. 458. | | 

As, upon an immaterial traverſe. R. Yel. 54. 2 Cro. 44. 

{In an action of aſſault againſt A. and B.; A. confeſſes, and B. 
pleads that he and A. is not guilty, if iſſue is joined, and verdict finds 
B. guilty, it is well, otherwiſe if it had found all the defendants not 
guilty, for it would have been an immaterial iſſue. Hill v. Fleming, 
. 10 G. 2. B. RH. zi. ! 

If an obligation be to pay upon 31 Sept. (which is impoſſible) and 
defendant pleads /o/vit ad diem, upon which iſſue is joined; for it is 
payable preſently; and if no payment is proved, it ſhall be intended 
that it was not paid. R. Latch, 158. | 

So, if defendant juſtifies, but the plea is bad, yet the iſſue upon it 
is found for the defendant, it ſhall be aided. R. 2 Cro. 251. K. 
5 Med. 227. 2 
So, in a guare impedit, if the biſhop caſts an eſſoign, in which 
there is a defect, and another defendant pleads to iſſue, after verdiCt - 
for the plaintiff the plea of the biſhop ſhall be amended, Semb. 2 Cre. 


So, if there be no iſſue joined; as, in an indictment for a nuſance, 
the defendant pleads non culp. et prædictus A. (who was the clerk of 
aſſiſe) qui, &c. is omitted. R. 2 Cro. 502, Vide infra cont. 

So, in an ejectment againſt ſeven defendants, and the plea roll, 
venire, diſlringas, and jurata, were right, but the 2% prius roll names 
only five defendants, it ſhall be amended after verdict, tho' the iſſue 
be altered by it. R. 1 Sal. 48. | 

But an iſſue upon a plea merely void and nugatory is not aided by 
the ſtatute after verdict : as, in debt, or aſſump/it, if the defendant 
pleads Not guilty, and the iſſue is upon that, Semb. Cro. El. 778. 
7 & 2 Rol. 368. 

If defendant pleads de injuria ſua propria, without ſaying, ab/que tali 
cauſa, 1 Sid. 341. Hard. 40. Vide Pleader, (R 12, 13.) | 

It no iſſue at all is joined. 2 Mod. Ca, 376. [Vide ſupra cont. 
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Nor, an iſſue totally misjoined. Semb. Cro. Car. 94. 

Nor, an iſſue misjoined in the very point to be tried: as, if the 
defendant pleads, /olvit ad diem 201, Plaintiff replies, non ſoluit pres 
dict. 3ol. R. 2 Cro. 586. R. Cre. Car. 593. 

In debt on an obligation for 101. 10s. defendant pleads, ſolvit 
prædict. 10 J. and ifſue thereupon is for the plaintiff; is not aided, R. 
Hob. 113. 

In gl, to find meat, Ec. for plaintiff's wife and ſervant for 
three years, when the plaintiff would require it, Defendant admits the 
promiſe for the wife for three years, but traverſes the promiſe for the 
ſervant ; plaintiff replies, that he promiſed, &c. for three years next 
lowing, and there is iſſue upon this; it is not aided, for it is no iſſue 
upon the afſumpſit traverſed by the defendant. R. 3 Leg. 66. 

So, if by the iſſue found it does not appear, that the plaintiff had 
a cauſe of action, it ſhall not be aided by ſtatute: as, in treſpaſs for 
a battery, the defendant pleads molliler manus in defence of his poſ- 
ſeſſion, the plaintiff makes a bad preſcription for a way, and there is 
iſſue upon this, which is found for the plaintiff ; it ſhall not be aided, 
R. Hob. 112. Mo. 867. | 

In debt upon an obligation with condition to pay 25 Jun. the de- 
fendant pleads payment 20 Jun. and the iſſue upon it is found quod 
non folvit ; for perhaps he paid upon the 25 Fun. R. 2 Cre. 434, 5. 

So, the fat 32 H. 8. 30. does not help, where there is not a ver- 
dict upon the ſpecial matter, tho' there be a verdict upon the vi & 
armis. ; 

So, a diſcontinuance in a rep/evin, where the plaintiff is nonſuited 
aſter evidence, tho' the jury aſſeſs damages, is not helpt ; for as to 
that, it is but an inquelt of office. R. Cro, El. 339. 412. 5 

Nor, if the iſſue be upon nul tiel record. 11 Co. 8. a. 2 Cro. 304 

Or, between demandant and vouchee. Semb. Dan. 35 2. Cont. 
per Hob. 281. | 

So, if the judgment is not given upon the verdict. Dan. 352. 


(P) Verdict. 


If a verdict finds for the plaintiff 220 J., damages 12 d., and coſts 
6d., in an action on the ſtatute of Mincheſler, where the whole ought 
to be given in damages, this ſhall be amended; for the intent appears. 
R. 1 Kol. 203. |. 30. | 

So, if a ſpecial verdict be entred, contrary to the notes found at 
the aſſiſes, it ſhall be amended. NR. 4 Co. 5 2. b, 2 Rel. 701. l. 15. 
R. 1 Kol. 82. Adm, Cro. El. 112. 150. 1 Sal. 47. 53. * 

[So, a ſpecial verdict, that a bankrupt bought and fold great quan- 
tities, may be amended as to the quantities, on affidavit, that they 
were proved at the trial. Str. 514. | 
[A ſpecial verdict on an information for importing brandy by de- 
fendant's teſtator, miſtaking the time, may be amended by the mi- 
nutes after one argument, Attorney-General v, White, T, 1730, 
Bunb. 283. ] | 

So, if the judge of aſſiſe remembers, that the verdict was contrary 
to the entry upon the poſea. Cro. Car. 338. 1 

[Verdict given for 274 /. 15. but entred by the clerk of nift prius, 
only 1. on the diftringas, may be amended by the judge's notes. 
Newcambe v. Green, M. 17 G. 2. Str. 1197. Will, 33+] [So, 


AMENDMENT. 457 


Iso, where there is a general verdict, and entire damages, on ſeveral 


counts, ſome of which are bad, and. evidence applicable only to the 
ood counts, the verdi may be amended by the judges notes, and 
entred for plaintiff only on good counts. Eddowes v. Hopkins, B. R. 
E. 20 G. 3. Dougl. 376. Grant v. Aſile, B. R. T. 21 G. 3. Dougl. 
722. Williams v. Breedon, C. P. M. 39 G. 3. 1 B/. & Pull. 329. 
[On a writ of error where one count appears bad, and the verdict 
is entred generally on all the counts, the court muſt reverſe the judg- 
ment in toto, ſince they cannot ſee on which of the counts the damages 
were given, But that is not applicable to the caſe where the damages 
are aſſeſſed ſeverally on the ſeparate counts, Hancock v. Haywood, B. R. 


M. 30 G. 3. 3 T. R. 433.3 | 
80 it a. be amended by the-notes of the counſel in the cauſe. 


1 Sal. 47, 8. 53+ : 
Or, proof of the evidence there given. R. 2 Mod. Ca. 49. 
So, if a general verdict be given, and it is entred by words tanta- 
mount, it ſhall be amended. Semb. Cro. El. 866. | 
So, if the verdict be for the plaintiff or defendant generally, and 


there be a miſpriſion in the entry, it ſhall be amended, R. 2 Cro, 


185. Tel. 186. | | 

© So, if the damages upon the poftea are intire, when the judge di- 
rected they ſhould be ſeveral, R. Carth. 146. 

So, the po/tea ſhall be amended by the entry by the clerk of aſſiſe 
upon the panel. R. Peph. 102. | | 

So, ſurpluſage in a verdict ſhall be rejected, as ſurpluſage. 2 Sand. 
08, | | | * 
Tho' it be an indictment for barretry, or other crime. Bid. Vide 


Pleader, (8 28.) | 


[If there be two ifſues, and the foreman gave a verdict for defend- 


ant generally, when it was the intention of the jury to give one for 
the plaintiff, and the other for the defendant, it may be amended on 


affidavit of eight of the jury. I Bur. 383.] 


But a verdict ſhall not be amended after it be returned into court. 


R. Cro. El. 112. Cont. Cro. Car. 338. [Dougl. 376.] And it was 
amended by B. R. after error brought, and the record removed thi- 


ther. 2 Cro. 185. 


And after error, and the record removed, on payment of coſts to 


be taxed in B. R. 2 Jon. 212. 5 


[Defendant pleaded the general ifſue and the ſtatute of limitations: ö 


a verdict was found for the plaintiff on the firſt iſſue, and no notice 
taken of the laſt: after error brought and joinder in error, (which 
was aſſigned on this point, ) the court allowed it to be amended by the 
judge's notes on payment of colts, Petrie v. Hannay, B. R. E. 
30 G. 3. 3 T. K. 659.] : "oy 

[The pgſea may be amended by the judge's notes at any time, even 
after final judgment, and a writ of error brought. Doe v. Perkins, 
B. R. T. 30 G. 3. 3 T. R. 149] ])! | 

[The court will not at a diftance of time after the trial amend the 
Poſtea by increaſing the damages given by the jury, altho' all the ju- 
rymen join in an affidavit ſtating their intention to have been to give 
the plaintiff ſuch increaſed ſum, and that they conceived the verdict 
they had given was calculated to give him ſuch ſum. Fackſon v. Wil- 


liamſon, . R. H. 28 G. 3: 2 K. 282. 8 
k o, 
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So, a verdict ſhall not be amended in a matter of fact; for this 


may ſubjeR the jury to an attaint. R. Cro. El. 776. 
As, if a declaration be, 12 Jan. 45 El. and the record of nf; privs 


be de tranſgreſſione 12 Jan. 25 El. after verdict for plaintiff it ſhall not 


be amended, R. Mo. 681. 

So, if the record of ni prius be d die Sancti Trinitatis in tres ſepti- 
manas niſi A. 27 Fun. prius venerit, which is the day after the day in 
bank, which was miſtaken for 2 die Sancti Michaelis, it ſhall not be 
amended ; for the judge tried the cauſe without authority. R. Carth. 


506. ; 

Sb, if the verdict finds abſolute damages upon a plea, to which 
there was a demurrer, and conditional damages upon a plea, upon 
which there was an ifſue, and judgment accordingly. R. Cro. Car. 


32. | 
So, a verdict ſhall not be amended in criminal cafes. [Vide Gibſon's 
caſe, Dougl. 377. contra. Vide peſt. (2 C 1.)] | 


(Q Averment. 


BY the ft. 21 Jac. 1 3. after verdict, no judgment ſhall be ſtayed or 
reverſed for lack of any averment of any life or lives of any, ſo as 


he or they be proved to be living. 
By the /f. 16& 17 Car. 2. 8. after verdict, no judgment ſhall be 


ſtayed or reverſed for want of alleging the bringing into court any 


bond, bill, indenture, or qther deed mentioned in the declaration, or 
other pl-ading : or letters teſtamentary, or letters of adminiſtration, 

Or, for the omiſſion of vi et armrs, or contra pacem, | 

Or, for want of the averment of hoc paratus eff verificare, or hoc 
paratus eft verificare per recordum, or prout patet per recordum. 5 

But all ſuch omiſſions, or other of like nature, (not againſt the right 
of the matter in ſuit, nor whereby the iſſue or trial are altered, c.) 
thall be amended. 

And therefore, in ejectment where the plaintiff declares upon a 
leaſe for years, if A. ſ long live, and does not aver the life of A. it 
was amended by the court. 1 Sid. 61. 


And by the f,4& 5 Ann. 16. all ſuch omiſſions, defects, &c. as 


are aided after verdict by any of the ſtatutes of jeofails, are aided 


after judgment on confeſſion, nil dicit, non ſum informatus, or when 2 


writ of inquiry is executed in any court of record, 


So, in other caſes an averment ſhall be aided by the ſtatutes of jeo- 


fails. 
As, if a man juſtifies in treſpaſs upon a preſcription for common 


for beaſts levant and couchant, and does not aver, that his beaſts were 
levant and couchant, it ſhall be aided after verdict, R. 2 Cro. 44. 


(R) Judgment. 


BY the Ne. 16 & 17 Car. 2. 8. no judgment after verdict, confeſſion 


per cognovit attionem, or relicta verificatione, ſhall be reverſed, for 
want of a miſericordia, or capiatur, or for that a miſericordia is entred 
for a capiatur, or vice verſa, | | | 
Nor, by the /. 4 & 5 Ann. 16. judgment by confeſſion, nil dicit, non 
ſum infermalus, or when a writ of inquiry is executed, 0 
| | r, 
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Or, that ideo conceſſum ef per curiam is entred, for ideo conſideratum 
e per curiam. | WS 1 : 

Or, that the coſts increaſed after verdict in an aqtion or nonſuit in 
replevin, are not entred to be at the requeſt of the party for whom 
judgment is given, or that coſts de increments in any caſe are not en- 
tred to be by conſent of the plaintiff, 6 

[The want of ex afſenſu may be amended even after error brought 
and argued. Str. 869. Ld. Raym. 1570. Doug. 115. | 

Provided, not to extend to any appeal, indictment, preſentment, or 
action on any penal ſtatute, unleſs for cuſtoms of tonnage and pound- 


age. | 
nde the above ſtatute, if in the judgment one party was miſ- 
named, when he was rightly named in the record, the judgment 
would be amended by the record; for it was a miſpriſion of the clerk. 
R. 1 Rol. 201. J. 20. 25.35. 45. R. 1 Vent. 217. R. Cre. Car. 594. 
So, meſericordid for miſericordid would be amended. R. 1 Kol. 201. 
4. 42. 8 85 Ap 
| So, in an action upon the /. 2 Ed. 6. 13. plaintiff declares that 
he ſowed buck and wheat, and that the defendant did not ſet out 
tithes of the wheat; and the judgment is, that the plaintiff ſhall re- 


cover his debt for the buck and wheat: it ſhall be amended ; for the 


plaintiff does not declare of not ſetting out tithes of the buck. X. 
1 Rol. 205. J. 30. | | | 
So, if judgment be entred upon a demurrer, as upon a nonſuit. 
Nel. 205, J. 4. | | 
So, if the ſum total for damages and coſts be miſcaſt. R. 1 Rol. 


205. J. 45. 


So, if a judgment upon a verdict be entred different from the Poſtea. 


R. 1 Rel. 206. J. 5. 2 Cro. 628. Jon. g. 
S8o, if a judgment in ejectment omit guod recuperet terminum. R. 
1 Rol. 206. J. 20. | 7 
So, if a judgment be entred different from the prothonotary's book. 
K. 1 Rol. 206. I. 25. 30. [Or, different from the paper on which the 
maſter ſigned judgment. Ld. Raym. 897.] | | 

80, if a judgment be entred guod ©, nil capiat per breve, where it 
ſhould be, per billam. R. 1 Rol. 206. J. 40. | 

So, if, eat inde fine die, be omitted. D. 1 Sid. 70. | 

So, if a judgment be, uod recuperet pro miſts et cuſtagiis, where it 
ſhould be pro debito. R. 1 Vent. 132. 

So, if the whole judgment was omitted. Vide infra. 

So, a judgment that the wife be in miſericordid, where it ought to 
be, that the huſband and wife be in miſericordid, it ſhall be amended, 
where the prothonotary's book is ſo. R. Mo. 869. 

If judgment be againſt an executor generally upon an affidavit, that 
inſtruction was given to enter the judgment according to the plea, 


which was plene adminifiravit, it ſhall be amended, and made a judg- 


ment de bonis teftatoris, fi, &c. R. 2 Lev. 22. Carth. 167. | 
But the judgment of the court itſelf was not amendable; as, ides 
videtur, for ideo confideratum eſt. R. 1 Rol. 201. J. 40. 
So, confideratum ęſt quod A. recuperet, inſtead of B., it ſhall not be 
. amended. K. 1 Kal. 201. l. 30. Cont. R. Ray. 39. R. cont. 4 Mod. 


37% | | | 
Nor coſts de increment aſſeſſed per juratores, where it ſhould be per 
curiam. R. 1 Rol. 205» & 20. | Nor, 
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Nor, a miſericordia for a capiatur, or & contra, till the f. 16 & 15 
Car. 2. Ins 1 Sid. 70. D. 3 Mod. 112. Carth. 167. Vid Leet, 
O 7,8. | | 
755 or, quod A. capiatur, where it ought to be prædictus B. R. Cre. 
El. 609g. | 

Tet, ſince the „. 16& 17 Car. 2. if all the judgment part, ideo con- 
federatum ęſt quod querens nil capiat per billam et quod def. eat fine die, be 
omitted, it ſhall be amended. R. 2 Sand. 289. | 

[If a capiatur is added, where it does not lie, as againſt an infant, 
it is aided after verdict by flat. 16 & 17 Car. 2. Hacket v. Marſhal, 
P. 6. G. Str. 313.] ; | 

[The want of a writ of inquiry of damages is aided after judg. 
ment by default by 4 Ann. c. 16. Iles v. Pitt, T. 116. Mallory v. 
Fennings, H. 3 G. 2. Ld. Raym. 1397.) 

If defendant is found not guilty as to part, and there is no judg- 
ment entred for him, (which there might be,) the record may be 
amended by the verdict, and judgment added, even after error 
brought, and the record removed, and this want of judgment ob- 
jected for error. Smith v. Fuller, MH. 1 G. 2. Str, 786, 

[If judgment is en:red that plaintiff u recover, inſtead of ah, 
it may be amended after error. Blakey v. Birmingham, P. 13G. 2. 
Str. 1132. Slicer v. Thompſon, T. 14 G. 2. Str. 1156.] 

Judgment on demurrer to replication may be amended after er- 
ror, by adding the words introductory to awarding inquiry, viz. that 
plaintiff ought to recover his damages againſt defendant. Hiller/don 
v. Skildroy, H. 16 G. 2. Str. 1182. ] | 

[But a judgment cannot be amended by filling up a blank for the 
coſts and damages. Lord Raym. 68.] 

[In dower, if there is judgment as to part, and the tenant in miſe- 
ricordia, and as to the reſt plea and demurrer, and before judgment 
another comes in pro intereſſe ſuo, and judgment for demandant on the 
demurrer, et quod tenens fit in miſericordid, on error the court will amend 
by ſtriking out the firſt miſericordid. Bern v. Bern, M. 8 G. 2. B. R. 
H. 752.) | 

(Where the defendant in replevin made cognizance ſor rent in ar- 
rear, and the jury found a verdict for him, and damages to the 
amount of the rent claimed in his cognizance, 'without finding either 
the amount of the rent in arrear, or the value of the cattle diſtrained, and 
judgment was entred for the damages aſſeſſed, the court permitted 
the defendant to amend his judgment, and to enter a judgment pra 
retorno habendo after a writ of error brought, Rees v. Morgan, B. R. 
T. 29G. 3. 3 T. R. 349.] | | 

[Want of venue where promiſe made, is aided after verdict by fat. 
of jeofails of Car. and by ,. 4 & 5 Ann. extended to judgments on 
writs of inquiry. Moore v. Paine, T. 9 G. 2. B. R. H. 288.) 

[If plaintiff lays damages at 101. and jury find a verdict for him 
and 30 J. damages, and judgment entred and error bought, the court 
cannot give leave to plaintiff to enterj a remittitur. Ray v. Lifter, 
P. 12 G. 2. Andr. 384.) | | : 

In treſpaſs againſt three, if two plead and one lets judgment go by 
default, and the jury find 355. for plaintiff, and on writ of inquiry 
25. is given againſt the other, plaintiff may take judgment de meliori- 
bus damnis, or may enter a remittitur, but if judgment be entred that 

| | plaintiff 
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aintiff recover 35s. againſt two, and 27. againſt the third, this 
makes it bad in point of law, and it cannot be amended. Sabin v. 
Long, M. 17 G. 2. Will. 30.] We 
kf the record of an old judgment on a warrant of attorney has 
omitted a letter of defendant's name, the court will not ſuffer it to 
be amended by the warrant for fear of inconveniences to purchaſers. 
Sale v. Crompton, P. 17 G. 2. Str. 1209. Will. 61. | 

[The ft. 7 & BW. 3. c. 7. (concerning falſe returns of members 
of parliament) is remedial, and within the /, of fegfailt, 16 H 17 C. 2. 
c. 8. and 5 G. 1. c. 13. Williams V = v. Middleton, in Exchequer- 
Chamber, H. 19 C. 2. Will. 125. Willes, 597. S. C. Vide Parlia- 


ment, D 15.) 


[The judgment ma be in miſericordid, but if a judgment —_ 


wrong, it is cured by the ſtatute of jeofails. id.] 

[Common recovery may be amended, conſidered for adjudged, tranſ- 
poſing names of demandant and tenant agreeable to the deed for tenant 
to præripe, prayer of ſeiſin, and entry of return, and name of a vill 
put in its proper place. Barnes, 20, 21, 22, 23, 24. 
[Judgment in Ireland may be amended here. Berne v. Berne, 


A. 8 G. 2. Thompſon v. Slicer, P. 14 G. 2. 4 B. M. 2157.] 
(8) Writ of Inquiry. 


GO, a miſentry of the clerk in a writ of inquiry ſhall be amended : 
as, if per ſacramentum proborum et legalium hominum be omitted. 
R. 3 Mod. 112. 9 5 | | | 
If the judgment be ſaid to be upon nonſuit, where it was upon 
demurrer. R. 2 Cro. 372. | 


E 


(If there is judgment for plaintiff on one promiſe, and a nolle prof. 


as to another, and the writ of inquiry is occaſone premiſſorum, it may 
be amended by the record. Hughes v. Alvarez, H. 12 G. Str. 684. 
Hammond v. Gatliffe, H. 11 G. 2. Andr. 77. e | 


[If there are three defendants, and the writ of inquiry recites it to 


be againſt two only, it may be amended on motion, on paying coſts. 
Conden v. Coulter, M. 10 G. 2. B. R. H. 314.) 

If a writ was awarded to be returnable die Marlis poſt tres Trin. 
and it was returnable die Mercurii poſt tres Trin. R. Cro. El. 761. 
It may be amended by altering the return, and making it conform- 
able to the award thereof on the roll, tho' there is no ſuch return as 
js mentioned in the writ; and it might therefore be conſidered as void, 
no day being given to the party. Redway v. Poole, H. 12 G. 2. 
Andr. 362.] e 8 
Ik it was returnable after term, if executed within the term, and 
the award upon the roll was right. R. Carth. 70. | 

So, the award being deſective ſhall be amended by the writ itſelf, 
if that be right. Carth, 70. 

80, if no writ of inquiry be awarded upon the roll, it ſhall be 
aided ſince the /. 4 &' 5 Ann. 16. R. F. g. 162. 

But where the award upon the roll, and the writ are both miſtaken, 
it cannot be amended. R. Sho. 61. Semb. Carth. 70. 
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(T) Miſpriſion of the Clerk. What ſhall be called ſo, 


(T 1.) Miſtake of his Inſtructions, or that which ought to warrant 
| his Proceeding. 


1* the clerk does not purſue his inſtructions, this ſhall be ſaid a miſ- 
priſion. Vide ante, (D 1.)=(L 2.), pot. (W). 8 
And therefore, if the inſtructions are plain, and part is omitted 

upon roll: as, the day, year, c. the roll may be amended. R. Latch, 

165. | | 

85 if he does not purſue, that which ought to be the warrant for 

his proceedings: as, if the plea roll be not conformable to the imparl- 

ance roll. R. 3 Lev. 360. 

And therefore, the plea roll may be amended by the imparlance 
roll. R. 1 Rol. 207. I. 45. '2 Cre. 10g. : 

But not # contra. 1 Rol. 198. J. 15. 2 Cro. 311. 415. 498. 537. 

So, if the ſecond declaration be not agreeable to the firſt. 2 Cro, 
89. | | 

80 if the declaration upon the roll be not agreeable to the paper 

draught, it may be amended by it. R. 1 Rel. 198. J. 45. 

So, if a writ of proceſs, c. recites other proceedings, but there 
is a miſpriſion in the recital, it may be amended by the record re- 
cited. | | 

As, if a ſcire facias againſt bail recites a capias nuper reginæ direct- 
ed vicecomiti neſtro, where it ought to be vicecomiti nuper reginæ. X. 
1 Rol. 199. l. 15. ; | | | 

So, if a writ well awarded upon the roll yaries from it, it may be 
amended by the roll. Vide pot. (V 1.) | 

A miſpriſion in the name of the plaintiff or defendant in the re- 
cord, may be amended by the original. R. 1 Rot. 201. J. 47. 
(3 Wi}. 43. | 

So, a judgment may be amended by the record. Vide ante (R), or 
by the docquet book. Vide ibidem. 

So, a record of ii prius ſhall be amended by the original record, 
when the amendment does not alter the iſſue, nor fubject the jury to 
an attaint. R. 1 Rel. 202. J. 7. 37. 40. 52. 203. J. 5. 45. R. 
2 Cro. 354. | : 

[So, 1 in the u. priut roll may be amended by the plea roll in 
an indictment for forgery. Str. 843.] 

And the pgſtea by the plea roll. Pr. Reg. 20. | 

Otherwiſe, if the amendment alters the iſſue, or ſubjects the jury 
to an attaint. R. 1 Rol. 202. J. 5. 15. 20 30. R. Cre. El, 776. 
| 5 a record may be amended by the book in the office, 1 Kol. 
207 J. 22. | | | 

The record of a ſpecial verdict, by the notes ſigned by the counſel. 
1 Rol. 207. I. 20. | | | 

The plea roll, by the paper-book. Vide ante, (L 2.) R. 1 Sal. 


o. | 
s The award upon the roll, by the writ itſelf. Semb. She. 61. 

The roll in court, by the warrant of attorney allowed by a judge, 
or entred in the remembrancer's office. Lit. 69. 7 

The tefte of a writ, by the award upon the roll. R. Hard. 321. 

[So, a clerical miſtake in a return to a mandamus may be amended 
after the return has been filed. Doug. 149. ] [The 
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[The court will not amend a mandamus after a return has been 
made to it. Rex v. Mayor of Stafford, E. 32 G. 3. 4 T. R. 689.] 

[So, omiſſions in matters of form may be amended after error 
brought in gui tam ations. Doug. 115.] | 


[So, a bill of Middleſex, filed of record, as of 24 G. 3. when it ought - 


to have been of the 25th, may be amended agreeable to the truth. 
1 Term Rep. 782. : | 3 

So, in the caſe of executors if the clerk enter judgment de bonis pro- 
priis, inſtead of de bonis teſtatoris, and error is brought, B. R. will 
order the entry to be amended, even if the record be ſent back from 
the Exchequer-Chamber. 16:d.] 


(x 2.) Miſtake of a Name rightly named before. 


so, if he miſtake the name of the defendant, who was named 
before in the ſame record. R. 1 Rol. 199. J. 20. 32. R. 2 Lev. 
117. 


- (If defendant is rightly named in the writ and declaration, and in 


appearance entred by plaintiff is miſnamed, the entry ſhall be ordered 


to be ſet right by the filizer, | Whiheſton v. Packman, H. 10 G. 3. 


3 Wilf. ag. 


Otherwiſe, if the miſpriſion was, where he was firſt named. 


x Rol. 199. 1.35. - : 

Or, alters the iſſue, R. 1 Rol. 203. l. 10, 5 | 

So, if the defendant pleads nil debet, & c. and the entry is, et præ- 
dictus defendens ſimiliter, where it ought to be, prædictus querens, it 
ſhall be amended by force of 8 H. 6. for it is but the default of the 
clerk. R. Cro. El. 435. Vide ante (O). | 

So, if to a partition againſt two, one confeſſes, and B. pleads to 


iſſue, which is entred between the plaintiff and A. and B., whereas 


A. had confeſſed, after verdict it ſhall be amended; for it was the 
miſprifion of the clerk of the treaſury. R. per three F, Dy. 260. b. 
In action for words, if the declaration ſays, pradictus D. dixit de 
Q. He, innuendo D. it ſhall be amended. R. 2 Cro. 157. 
[The plaintiff's name being Walter, one of the aſſumpſits was laid 
N Willielmo, there being no Witham mentioned in the record 


before. This was held not to vitiate, even without the aid of * 


16 & 17 Car. 2. Coleman v. Earle, MH. 6 G. Str. 228.) 
LThe ſame allowed in a replication. Anon. MH. 7 G. Ld, Fort.] 


(T 3.) Omiſſion of a Word, Sc. of Courſe, 


If the clerk add, or omit a word of courſe. Vide ante, (D.3.) 
Or, omit an entry of the continuances, which by the courſe of 
the court ought to be entred. R. 1 Rol. 200. J. 5. | 


Or, miſtake in a matter of courſe; as, in the direction of a writ, 


Se. Vide ante, (D 3.) 


Or, miſenter, or in part omit a matter which he ought to enter 
of himſelf. 10 H. 7. 23. ö. tho' it be ſubſtance. | 
Otherwiſe, if he totally omit it. 10 H. J. 23.6. 


(T 4.) Miſprilon of a Word not Latin. | 
So, if he miſtake a word not Latin, for Latin. Vide ante, (D 2.) 
. . | , 
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„ Litin word, for another like it in ſound. Vide ante, (D 2.) 
2 write one name for another like it in ſound. R. 1 Rol. 199. 


J. 39, 40. n 
Or, omit a Latin word, leaving a blank for it, -with Anglice, R. 


2 Cro. 258. 


(T 5.) Neglect to file Bail, c. 
So, if he neglect to file bail, when it appears that the attorney 


vas allowed his fees for it. R. 1 Rol. 20). J. 10. 206. I. 50. 
If in the entry of an eſſoin, he omit the action in which, Se. 


Semb. 2 Cro. 93. 
If a man be committed in court upon the return of 2 cept corpus, 
and the committitur is not entred upon the roll. R. 2 Rol. 112. 
(T'6.) Razure made in the Record. 


So, if a record be razed and made vitious, it ſhall be amended, 


tho? the razure is felony. R. 1 Rel. 208, J. 5. 10. 


Y) What ſhall not be called a Miſpriſion of the 


Clerk. 


(VI.) Ignorance. 


* a default, which proceeds from the i ignorance of the clerk, 
ſhall not be ſaid a miſprifion. 

As, if he miſtake the legal form of a writz * præcipe quod reddat, 
for præcipe quod ſolvat, or & contra. 8 Co. 159. b. 

So, if a writ be in the detinet only, where it ought to be in the 
debet and detinet, or & contra. 8 Co. 159. Hut. 57. 

But now by the A. 16 & 17 Car. 2. after verdict, it ſhall be 
aided, 

Yet where it is uncertain, whether it ought to be the one, or the 
other, it ſhall not be amended. Per Holt, Sho. 58. 

So, the miſrecital of a ſtatute, tho' his inſtruction was right. 
Semb. Hut. 56. 

So, if à diftringas ide, et quod apponat decem tales, this cannot be 
amended; for the decem tales ought to be added to the jury ſummoned 
by the venire, and not to the di/iringas. 1 Rel. 199. J. 50. 

If a venire facias iſſue returnable at a day before and teſte, it ſhall 
not be amended. R. 1 Rol. 200. J. 41. 44. 

(If a ſcire facias is made returnable on Friday, the morrow of St. 


Martin, when St. Martin's Day is on Friday, it ſhall not be amended. 


Semb. Hillier v. Froſt, M.7 G. Str. 401.] 
Otherwiſe, if the award upon the roll was right, the writ ſhall be 


amended by the roll. N. 1 Rol. 200. I. 50. 201. J. 5. 10. 205. J. 5. 


Tel. 64. 2 Cro. 64. Vide ante, (C 1, 2.) 


(V 2. ) Defect in Information. 


Nor, a default, which proceeds from a defect of good information 
& - And' 


of the party. 


1 
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And therefore; if a ftatute-merchant is acknowledged by A. B. 
armiger, who afterwards is made a knight, and then the ſtatute is 
certified in Chancery, and upon that a captas is awarded, and re- 


turned apainſt A. B. armigerum, and. an extent, thereupon, it ſhall 


not be amended; for it was the default of the party, in not in- 
forming that 4. B. was a knight. R. 1 Rol. 198. J. 37. 
If A. brings an action upon the caſe againſt B. quia crimen felonii 
ei impoſuit for ſtealing the horſe igſus A. where it was intended ipſus 
def., this ſhall not be amended ; for it is matter of fact which might 


be true. R. 1 Rol. 199. J. 48. 


If a writ be againſt A. militum et baronettum, and he is not a ba- 


ronet, or only a baronet, and not 4 knight, it ſhall not be amended. 
R. 1 Vent. 154. ))%)%%CCCCCVVCCCVVCC | oo ok 
[Writ of quare impedit, and declaration agreeable to inſtructions 


ſhall not be amended, tho' after ſix months, and lapſe will incur. 


Barnes, g.] | „„ $6] 
[The court may give leave to amend a writ of formedon miſtaken 
in ſetting out the eſtate-tail, on payment of coſts thereof and of 


ejectment brought for the ſame lands. Scot v. Perry, P. 11 G. 3. 


3 Will. 206. 


(V 3.) Variance in one Part of the Proceeding from another Part. 


Nor, a default, which proceeds from not having good regard to 
the former proceedings, which are not a warrant for the proceeding 
in which the default is: as, if an original be taken out of the county 
of the city of York, and the declaration upon the imparlance roll 
has in the margin civitas Ebor., but is, that the defendant apud willam 
novi caſtri ſuper tinam concęſſit ſe teneri, &c. tho' the plea roll alſo 
be right, yet the imparlance roll cannot be amended by the plea 
roll, * ſhall it be amended by the original. R. Hob. 25 1. 1 Rel. 
198. J. 55. . | 

"So, Pp the habeas corpora be to have the jury, ſummonitos in curid 
nuper regine, and the diftringas, ſummonitos in curid naſird, it ſhall not 
be amended by the habeas corpora, R. 1 Rol. 199. J. 5. 

So, if a declaration upon the ff. 2 Ed. 6. 13. be for tithes de 20 
acris, and afterwards ſays, de quibus 30 acris, no tithes are paid; this 
ſhall not be amended, there being no roll to warrant the amendment, 
R. 1 Sid. 135. | | 

So, if an attorney makes a roll for an imparlance roll, Sc. in 
order that the record may be amended by it; after motion for the 
amendment he ſhall be puniſhed, but the amendment ſhall not be 
awarded. R. 3 Leu. 360. | | 


(W) Form ; what ſhall be called ſo, 


MATTER of form is ſuch matter of courſe, as the clerk may 
ſupply without any information of the party: R. 5 Co. 35. b. 
As, the day or year in a tranſitory action. Latch, 165. 
So, if the clerk does not purſue his inſtruction, or that which 
ought to warrant his proceeding : a8, if 4 writ be awarded by the 
roll to the ſheriff of S. and in the writ the word wicecomuti is omitted, 


R. Cro. Car. 1 Vide ante, (I 1: 
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So, default of preciſe certainty is but form, where the certainty 
in general appears; as, if a man plead a deſcent to him, as heir, 
without ſhewing how he is heir. R. 1 Lev. 190. | 

[So, a writ of covenant of lands in inſula Antegoa in America, in 
partibus tranſmarinis, in 8s. Mary, Iſlington. in com. Surry, amended 
by ſtriking out in America in partibus tranſmarinis, as being matter 
of form only. For/ier v. Pollington, T. 8 9 G. 2. C. B. Fort. 
186. 


(X) What not. 


. a thing material to the action being omitted, ſhall not be 
amended after trial, tho' omitted by the neglect of the clerk: 
as, in debt againſt the heir, if it be omitted in the declaration, that 
he bound his heir, it ſhall not be amended after verdict. Semb. Jon. 


199. | 


(Y) No Amendment, where there is nothing by which 
the Amendment ſhall be made. 


80 a thing not material ſhall not be amended, where there is no- 

thing by which it may be amended : as, if the defendant to a 
bill in B. R. againſt him as knight, plead that he is baronet; it can- 
not be amended after replication, tho' an addition in a ſuit by bill 
is not neceſſary. R. 1 Sal. 50. 

If judgment upon the ij, privs roll be in miſericordia, where 
the plea roll is capiatur, it ſhall not be amended by the plea roll. 
2 Ral. 211. | 

[Motion refuſed to amend an efreat of a fine for a mifdemeanor 
in court, by adding the place where the man lived, becauſe no re- 
cord to amend by. Efreat on an indiftment, ſo amended, becauſe 
there was an addition in the indictment, which was a record to 
amend by. Rex v. Archbiſhop of Canterbury, in Sc. T. 1718, Bunb. 
24-] | 
Rejoinder in the paper-book may be amended, by the draught 
ſigned by counſel (being verified by affidavit). Anon. H. 9 G. 2. 
B. R. i 205. ] : | a 


(Z) Or, where the Iſſue tried will be altered, or the 
Jury ſubjected to an Attaint by it. 


805 no amendment ſhall be after verdict, where the amendment 
alters the iſſue tried, or ſubjects the jury to an attaint. 


(2 A) At what Time an Amendment ſhall be: 


V HEN an amendment ſhall be allowed by the rule of the court, 
| vide in Pleader, (C 6.) | 

An amendment may be made of a record, after error allowed- 

R. Poph. 102. : 


Tho'-error be aſſig ned for the ſame point. R. Latch, 162. . 
5 | 5 4 An 


AMENDMENT. 467 
An amendment ſhall be allowed after error, ſo long as a certiorars 
kes for diminution: R. Jon. g. | 8 Wa 
But, if an amendment be after error, tho plaintiff in error ſhall 
have coſts, if he proceeds no further; otherwiſe, if he does proceed. 
3 Lev. 361. 2 Mod. Ca. 234. 5 ee | 
5 [The locus in quo may be amended after plea in abatement. 

7. 11. : 

So, — information may be amended in the addition after plea 
in abatement. Acc. Ld. Raym. 1472, Cont. Ld. Raym. 1307. J 

[But not after ifſue joined on ſuch plea. Id. 859.) 

[The declaration may be amended on payment of coſts, after ver- 
diet ſet aſide, and new trial granted. Turuil v. Aynſworth, M. 1 G. 2. 
Str. 787.] | : 

[Leave was granted upon the application of the plaintiff to amend 
the declaration after verdict, by increaſing the damages laid, accord- 
ing to the truth of the caſe as found. by the jury, the former verdict 
being at the ſame time ſet aſide, and a new trial granted to enable 
the defendant to make his defence to the enlarged demand. Toms 
linſon v. Blackſmith, B. R. H. 37 Geo. 3. 7 T. R. 132] 5 

[But after new trial granted, the record cannot be amended by 
ſtriking out pleas, for that may vary the queſtion to be ſubmitted to 
the jury. 2 Bl. Rep. 920.] | tt 

[An amendment may be after error brought without payment 
of colts where the writ of error is brought too ſoon. Ld. Raym. 


After judgment, declaration in trover may be amended, by in» 
ſcrting defendant's name where it was omitted. Ld. Raym. 116.] 

[Judgment on an action for a falſe return of member of parlia- 
ment, may be amended (by adding a continuance and mi/ericordia) 
after error brought; for nothing is excepted out of A. 8 H. 6. c. 12. 
but appeals and indictments of treaſon and felony. Plaintiff may 
aſſign errors de novo, Watkin Williams v. Middleton, P. 18 G. 2. 
0. 1327} | "i | 

[The court will not ſuffer a fide bar rule to amend, to ſtanJ, if 


obtained without diſclofing all the circumſtances, tho' it is right in 


itſelf. Symonds v. Parmenter, P. 18 G. 2. 1 Wilſ. 86.] 
If plaintiff's attorney enters an appearance for defendant not of 


age I guar, tho' he has notice of it, and defendant pleads, 


and plaintiff proceeds and ſets down the cauſe, yet he may have 
a rule for defendant to plead by guardian in fix days, and to 
amend the record accordingly. Shipman v. Stephens, H. 30 Geo. 2. 
2 Wil. 50.) 


[But if he had proceeded to judgment, tho? without notice that | 


defendant was under age, and afterwards error being brought, he 
would not have had leave to make the record right. Hid.] 

[If on aſſumpſit for money /ent to a third perſon, verdict for plain- 
tiff, and judgment arreſted becauſe aſſumpſit does not lie for money 


ent to third perſon, plaintiff brings error, and produces an original 


writ purchaſed fince, in which the count is for money paid and ad- 


vanced to third perſon; he ſhall not have leave to amend the de- 


claration by it. Marriot v. Lifter, M. 3 G. 3. 2 Wilſ. 147.1 
[Judgment roll amended from ought to, to de recover; after error 
brought, and in null pleaded. Barnes, J.] EEE BS 
- H n 2 DES [Avowry 


| 1 
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[ Avowry may be amended in the ſum, after demurrer i in the pa- 

r, on colts, Burnes, 8.] 

Land after argument on demurrer, on the form, but not on the 
merits. Barnes, 9.] 

 [Continvance on roll after judgment on demurrer. Barnes, 3.] 

Fine, in form, after error brought. Barnes, 216. 


[Declaration after demurrer, on colts, but uot on imparlance. 


Barnes, 6.] 
[Venue changed after plea, on coſts. Barnes, 6. ] 


[After plea roll filed, declaration cannot be amended if it will de. 
face the roll. Barnes, 8.] | 

Ca. ſa. amended by judgment, in the name, after 88 ] 

[One of two plaintifts died before interlocutory judgment, but the 
ſuit went on to execution in the name of both: after this, and after 
a motion to ſet aſide the proceedings for this irregularity, the court 
permitted the plaintiff to ſuggeſt the death of the ether before 
interlocutory judgment on the roll, and to amend the ca. /a. with- 

out paying colis. Newnham v. Law, B. R. E. 34 Geo. 3. 5T.R, 

> 
. a rule obtained to ſhew cauſe why the 7</latum ca. fa. ſhould 
not be ſet aſide, becauſe not warranted by the judgment, and becauſe 
there had been no original ca. /a. the court will permit the Zeftatum 
ca. ſa. to be amended agreeably to the judgment, and direct the 
ſealer of the writs to ſeal an original ca. /a. to warrant it; and this 
without the payment of coſts. Shaw v. Maxwell, B. R. M, 36G. 3. 
6 T. R. 450.] | 

[Atter judgment for plaintiff on demurrer, replication may be 
amended by concluding to the country inſtead of averment. 
Barnes, 5. ] 

[After writ of i inquiry executed, plea may be amended on coſts, 
and bringing into court the damages found. Barnes, 15. 

Ido, the vrit itſelf, by ſtriking out a defendant's name. Barnes, 15. 

Final judgment on verdict, after error brought, and record trau- 
ſcribed but not carried in. 1 18.J 


[After ſecond term, new count added, on coſts, and liberty to 


plead de novo. Barnes, 19. 


[New pleas ſhall not be added, if the title is in queſtion, and the 


cauſe to be tried at ſittings after term. Barnes, 19. ] 
Declaration, aſter- iſſue joined, notice of trial, and motion for 
judgment as in caſe of nonſuit, on terms. Barnes, 317.] 
[Declaration in ejectment aſter judgment, by enlarging the term. 
Vicars v. Hayden, B. R. T. 18 Geo. 3. Coup. 841. Doe v. Pilking- 
ton, B. R. 7. 9 Geo. 3. 4 Burr. 2447. Oates v. Shepherd, B. R. T. 
21 5 2. 2 Str. 1272. Roe v. * C. P. E. 14 Geo. 3. 2 Bl. 


940. 


| | an the judgment of B. R. was affirmed in Cam. Scace. and 
co 


s given of the writ of error, and both the defendants were taken 
under a writ of execution for the whole ſum including the coſts of 
the writ of error, as well as the original ſum recovered, the court 
permitted the plaintiff to amend his writ of execution as to the de- 
fendant who did not join in the writ of error, by altering it to the 
original ſum recovered, Laroche v. Warbrough, B. R. M. 29 Geo. 3 
a 7. K. 737. | 


2 Sand. 40. | | 
So, B. R. may amend a record there in error, by the record of 


AMENDMENT. — 
(2 B.) By what Court an Amendment ſhall be. 


OD RIGINAL writs, tho' they iſſue out of Chancery, are to be 
amended by the court where they are returnable. Forſter v. Pol. 
lington, T. 85 9 G. 2. C. B. Fort. 186. ] 

If error be in B. R. of a judgment in C. B. the record being 
amendable, may be amended in B. R. as well as before in C. B. 
20 H. 6. 15. . R. 1 Rol. 209. J. 45. 2 Rol. 471.— D. 8 Co. 182, 
Poph. 102. | 25 | 

And after error brought in B. R. the record, before removal, may 
be amended in C. B. Semb. 2 Cre. 628. Hard. 505. Poph. 102. 

So, after a mittitur entred upon the record. R. 1 Rol. 209. J. 1. 

And, after the record certified. R. Hard. 507. 

So, in error upon a judgment in a guare impedit before juſtices of 
aſſiſe. Hob. 327. Hut. 41. | 

So, in error upon a judgment in Ireland, the record may be 
amended in R. R. R. I Vent. 217. Berne v. Berne, M. 8 G. 2. 
Thompſon v. Slicer, P. 14 G. 2. 4 B. M. 2157. [ Cowp. 841.] 

So, if error be brought in the Exchequer- Chamber of a judgment 
in B. R. and the tranſcript of the record certified, (for the record 
itſelf remains in B. R.,) the record may be amended in B. R. and 
the party may allege diminution, and ſo make the amendment ap- 
pear in the Exchequer-Chamber. R. 1 Rel. 208. J. 45. 2 Cro, 628. 
[Sr. 837.) * _—_ 

Or, the clerk of B. R. may go into the Exchequer-Chamber, and 
amend the tranſcript according to the record. X. 1 Rol. 208. J. 50. 
Hard. 505, Semb. 2 Bul. 149. . 

So, it may be amended in the point aſſigned for error. R. 1 Rel. 
209. J. 10. Latch, 162. RE: 

Or, the clerk of the errors may go into B. R. and there amend 
the tranſcript by the record. R. 1 Rol. 209. J. 18. 

Or, upon ſhewing the amendment in the Exchequer-Chamber, 
judgment ſhall be affirmed, without an amendment of the tranſeript. 
R. 1 Rol. 209. I. 25. 8 N 

So, where there is no entry upon the record, the clerk may make 
an amendment of a thing amendable. R. Latch, 165. 
So, the court may amend, if there be cauſe, after entry upon the 


record. Latch, 165, 166. 


[Superior court where error is brought cannot amend, unleſs they 
have the ſame matter to amend by as the inferior court hath ; but 
will, ex debito juſtitiæ, ſend a certiorari to inform the conſcience of 
the court, e. g. to know if there are continuances. Rex v. Ponſonby, 


7. 24 & 256. 2. 1Will, 303] 


So, an amendment may be by the courts of Wales, tho' there be 


| @ proviſo in the ſtatute 8 H. 6. 1 75 that it ſhall not extend to pro- 


ceſs in Wales; for the ſtatute 27 H. 8. 26. repeals this proviſo. R. 


C. B. brought by the officer, without coſts; ſor it is of courſe, to 
ſave the charge of a certiorari to remove the original or diminution 


alleged, and colts ought to be prayed upon the amendment of the 


xecard in C. . Per Holt, 1 Sal. 49s | 
| Ub | - 
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[If a eri facias be ſued out into one county (when it ſhould have 
been a teftatum fieri facias) without any original fieri faciat, and the 
plaintiff afterwards ſue out an original fier: factias, the court will per-. 


mit the party to amend the former on paying the coſts. (Cowper- 


thavaite v. Owen, B. R. E. 30 Geo. 3. 3 T. R. 65 J.] 

But, upon error in B. R. of a judgment in an inferior court, the 
record ſhall not be amended in B. R. R. 1 Rol. 209. J. 50. 210. R. 
cont. Cro. El. 435. 5 | 

Nor, upon error in C. B. ſhall it be amended there; for it is not 
uſual to amend the errors of inferior courts. R. 1 Rel. 209. I. 50. 

[But the tranſcript of a record in-error from a baſe court may 
.be amended by the record below, to be produced before the maſter, 
1 Will. 337-] 5 . 

So, a diſcontinuance in an inferior court, whereby the action is 
out of court, ſhall not be amended. 4 Mod. 86. | 

Yet diſcontinuances in inferior courts ſhall be aided by the ſta. 
tute 32 H. 8. 30. as well as in ſuperior. R. 1 Sal. 177. where the 
diſcontinuance is only in the proceſs or pleading. 4 Mod. 86. R. 
SB. 319. N | | 

ns by the /. 5 Geo. 13. after verdict in any court of re- 
cord in England or Wales, judgment ſhall not be ſtayed, or reverſed 
for any default of form, or ſubſtance, in any bill, writ original or 
Judicial, or variance from the declaration, or other proceedings. 


So, an amendment, cannot be made by the clerk in a matter 


amendable, without the order of the court; and if he does it, he may 
be committed. Jon. 302. 


[A judge's order to amend muſt contain the particulars in the 


body of it. Barnes, 15.] 
[By the %. 5 G. 2. c. 19. /, 1. the juſtices at the general or 
quarter ſeſſions may rectify defects of form in appeals. ] 
[But they cannot amend orders by adding new averments. Sir. 
1158.] | 
Nor, by altering any thing relating to the merits. Burr. Sett. Ca 
163.] 


(2 C) To what Caſes the Statutes of Amendment do 


not extend, 
(2 C 1.) Appeals, and Indictments. 


BY the ſtatutes 8 H. 6. 12 and 15. which enable an amendment 
of a miſpriſion of the clerk in affirmance of the judgment, and 

by the ſubſequent ſtatutes 32 H. 8. 30. 18 L. 14. 21 Fac. 13. 
and 16 & 17 Car. 2. 8. which enable amendments after verdict; ap- 
peals, and indictments, and the proceſs on them axe excepted, viz- 
appeals, and indictments for treaſon and felony. | 

And therefore, the court will not amend a judgment upon an in- 
dictment entred contrary to the minutes. R. 4 Mod, 396. 

Nor, a verdict. 1 Sal. 47. 53, wd 

So, in an appeal, the appellant ſhall never be allowed to amend. 
4 Med. 150. 2 

Nor, the appellee; and therefore, where a plea of conviction 


upon 


* * 1 


at large. ] 
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upon an indictment omits the authority of the court, it ſhall not be 
amended, R. 4 Med. 158. | rs n f 

But by the common law, an indictment was amendable in the 
ſame term in a ſmall miſpriſion. Vide ante (A), [in the caption of the 
indictment. Ld. Raym. 968.] 

So, a plea to an indictment when filed, but not upon record, 
ſhall be amended ; for the court has power over all before judgment. 
R. Holt, Dub. Sal. 47. 

But a count cannot be ſtruck out by amendment, for that is the 
finding of the grand jury. Str. 1026. KN 


(2 C 2.) Actions and Informations on Penal Statutes. 


So, by the V. 21 Fac. 13. and 16 17 Car. 2. 8. actions and in- 


formations on penal ſtatutes are excepted. 

And therefore, an action by qui tam, &c. or an information by a 
common informer, is not within the ſtatutes of jeofails. R. 1 Sal. 
325. Cont. as to the action by gui tam, &c. R. 3 Lev..375. | 

So, an information of intruſion by the king is not within the ſta» 
tutes of jeofails; for the king is not named, and ſhall not be bound 
by them. Cro. Car. 312, OY 

Nor, a quo warranto. R. per three F. Cro. Car. 312. Per two J. 
Hale cont. 2 Lev. 139. But now, by the ft. 9 Ann. 20. it ſhall be 
amended, | #1 

But by the common law, a ſmall miſpriſion might be amended in* 
an information for perjury. 1 Lev. 189. Vide ante (A). 

So, a miſpriſion in the caption may be amended in the ſame term 
that the indictment is removed, but not in another term. 1 Sand. 
249. 2 

So, an information and plea thereto, or to an inditment, may be 
amended by the diſcretion of the court, before entry upon record. 
I Sal. 47. K. Skin. 336. | 

[Information for a criminal miſdemeanor may be amended by the 
common law, after the record is made up and ſealed, by a judge 
at chambers, on hearing both ſides, without defendant's conſent. 
R. v. Wilkes, T. 8 G. 3. 4B. M. 2527. where this point is diſcuſſed 


So, every thing amendable in a civil action by the common law, 
ſhall be now amended in a criminal caſe. R. 1 Sal. 51. 

So, in an indictment for a nuſance, omiſſion of the fimiliter in 
joining of the iſſue ſhall be amended. RX. 2 Rol. 59. | 

So, an omiſſion of a continuance at the time of trial. Semb. 
Fon. 420. 


But a diſcontinuance cannot be amended in a criminal caſe, for | 


that was not amendable at common law: as, where the diſtringas is 


telted the day after the return of the venire. Lil. Raym. 1061. 
80, by the ff. 16 & 17 Car. 2. 8. an amendment ſhall be allowed 
in an action or information, which concerns the cuſtoms or ſubſidies 
of tonnage and poundage. * | | - : 
[Information was laid, that tea was imported between, c. and 
the day of exhibiting the information (which was the very day of 
the ſeizure); and leave was given to amend, by making it next day. 
Balduin v. ————, in Scac, M. 1719, Bunb. 49-] 
| Hh 4 [Informa- 
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[Information of ſeizure for importing brandy and eum in caſks 
under lixty gallons, amended by making it as to the rum under 20 
lons. Brooke v. Day, H. 1733, Bunb. 334-] | 

[If the indenture of appraiſement is dated before the writ of ap- 
praiſement, and the information on a ſeizure, it may be amended 
after verdict. Semb. per cur. Kennet v. Lloyd, in Scac. H. 17 19s 
Bunb. 58.] | 

[Information on act of navigation amended, by changing the word 
filks to goods, Edgell v. Decker, P. 172”, Bunb. 2 52.3 

[But it ſhall not be amended by adding other goods. Bid. 

[Information for killing a hare may be amended, by altering the 

ariſh where the offence was committed. Howel.y. Janes, FP. 20 G. 2. 
1 Wilſ. 163. 

- {Declaration in a — tam, & c. may be amended. V. W. V ynne 
v. Middleton, P. 18 G. 2. Str. 1227. Anon. M. 23 G. 2. 1 Will, 
256. 

There i is no inſtance in which the court has given leave to amend, 
as to the parties to the ſuit in a qui tam action after demurrer. Per 
Buller J. Evans v. Stevens, B. R. E. 31 Geo. 3. 4 T. R. 228] 

[The defendant's addition may be amended after plea in abate- 
ment, on payment of coſts. Rex v. Seaward, H. 13 G. Str. 739, 
Ld. Raym. 1412. 

[Information for forging warrant of attorney to acknowledge ſatiſ- 
faclion on a judgment of Eafter, amended after iſſue joined, to Hilary, 
without coſts, (plaintiff a pauper,) and without leave to plead de novo. 
Rex v. Charleſworth, T. 4 G. 2. Str. 871. 

[So, information may be amended after plea in abatement on pay- 
ment of coſts. Str. 739. 1d. Raym. 1472. 

And by the ft. 9 Ann. 20. in mandamus, an information in nature 
of a quo warranto, and all proceedings thereon, for matters mentioned 
in the ſaid aQ. 

So, an information by the party grieved will be within the ſtatutes 
of jeofails. 1 Sal. 325. 

[But the court will not permit an amendment of an information 
in the venue, as if an aſſault be laid in Middleſex, they will not per- 
mit an amendment by laying it in London. Str. 911.] 

[Where fat. gives a remedy to the party grieved only, it is not to 
be conſidered as a penal action, and it is therefore amendable (as hue 
and cry). Marrick v. Hundred of Offulfton, H. 116. 2. B. R. H. 
499-] 

[But the court will not ſet a fide a non pros, — obtained by 
defendant againſt a mere common informer (on the ſtatute of uſury); 


tho? perhaps it would, if it was the py injured. Bennet v. Smith, 
AM. 31 G. 2. 13. M.gor * 


{2 C 3.) Proceſs to Outlawry. 


| So, by the f. 9 H. 5. 4. confirmed by 4 H. 6. 3. which enables 
an amendment of a milorifon of the clerk in proceſs, &c. a record, 
or proceſs, upon which any one is outlawed at any man's ſuit, is 
excepted. | 

And by the ſtatutes 21 Fac. 13. and 16 & 19 Car. 2.8. and the 
other ſtatutes of jeofails, outlawries for treaſon aud kelony, os 
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' But where there was a miſprifion of the county where the guinto 
exaflus was, a certiorari was awarded to the coroner to certify where 
it was, and upon his return it was amended. Latch, 210. 

[If on action by original on bill of exchange againſt A. and B. 
jointly, A. appears, B. is outlawed, which plaintiff ſhews in his de- 
claration; A. pleads no ſuch record of outlawry; plaintiff replies 
there is ſuch record; if there is a miſtake in it, it may be amended 
on motion, and defendant plead de novo. Symonds v. Parmenter, P. 


(2 C 4.) Writ of Error. 


So, a writ of error ſhall not be amended, tho' it be only the 
miſpriſion of the clerk; for all the ſtatutes of jeofails enable amend- 
ments in affirmance of judgments, not for the reverſal. R, 5 Mod. 
16. 69. 1 Sal. 49. Carth. 520. ' 

So, if a ſcire facias in a writ of error recites a judgment for two 
meſſuages, when it was only for one; it ſhall not be amended. R. 
1 Sal. 52, 

So, in a ſcire facias upon a judgment, if there be a miſpriſion in 
the name of the party, or other part of the record, it cannot be 
amended. R. 1 Sal. 52. for the writ may be good for another pur- 
poſe. Mod. Ca. 310. 

But, for a defect in the writ itſelf, it ſhall be amended. Bid. 

So, now by the ff. 5 G. 13. variance from the original record, or 
other defect in writ of error ſhall be amended, and made agreeable 
to the record, by the court where the writ is returnable, | 
And the amendment ſhall be without coſts. F. g. 268. [Str. 
863. | 

*. if a writ of error ſays, ad dampnum of the plaintiff and of A. 
the heir of B. where B. died after the judgment; the addition ſhall 

rejected, F. g. 201. ES 
[As, in treſpaſs and falſe impriſonment agalnſt m., one only found 
guilty ; writ of error in name of both; this may be amended by 
ſtriking out the name of the defendant, for whom a verdict was 

given below. Coup. 425.) 

But a new party ſhall not be added to a writ of error. Bid. 
[Where a writ of error is returnable before judgment given, it 
is not amendable by . 5 G. 1. c. 13. Str, 807. Ld. Raym. 1531.] 
[lf the writ of error does not deſcribe the ſuit by the names of 
all the parties, but of thoſe only againſt whom judgment, and who 
bring error, it may be amended by adding the names of the others, 

Lady Caſs v. Title, H. 12 G. Str. 682.] | 

It after verdict in ejectment againſt a company and A., A. dies, 

and error lays the judgment ad grave damnum of the company and 

the heir of A. and they jointly # errors, it may be amended by 

5 G. c. 13. by ſtriking out the name of the heir. Sword-b/ade Com- 

pany v. Dempſey, H. 4 G. 2. Str. 892.] . 

[If a writ of error be directed to an inferior court by a wrong 
name, it may be amended by the record. Collins v. Muxworthy, Hi. 

9 G. 2. B. R. H. 194.) | Een | 

[If in ſcire facias gquare execut. non, &c. the command is to have 
there the writ, and the names of thoſe by whoſe oaths he ——— | 
: whereas 


o 


. 
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whercas the ſummons is not to be made by oath, it may be amen 
Medley v. Stokes, M. 10 G. 2. B. R. H. 321. 25 55 

{The court may amend it ex officio” Gardner v. Mernett, P. 4 G. 2. 
Str. go2. Ld. Raym. 1587.) | | 

(If a ſcire facias on a recognizance againſt bail, recites the record 
was in hac parte, whereas it ſhould have been in ea parte, it thall not 
be amended, Piper v. Thompſon, H. 1726, Bunb. 228.] | 

If judgment on ſcire facias is againſt four bail, and two only bring 
error, it is not amendable, and the writ muſt be quaſhed. Elkins v. 
Paine, T. 2 G. 2 Ld. Raym. 1532.] | [ITS 
CF there is judgment againſt two, and one only brings error, it 
- cannot be amended, for the fault is ſubſtance. Radcliff v. Burton, 
T. 8 G. 2. B. R. H. 135.) 


Uf writ of error is returnable before judgment given, it cannot 
be amended. Wright v. Canning, T. 2 G. 2. Str. 867. Ld. Raym. 


153 I.] 
Amendment of the Defect of a Court Roll. 
Vide Copybold, (I 2.) 


Amendment of a Bill in Parliament. 
Vide Parliament, (G 20.) 


'AMENDS. 
Vide Pleader, (2 G 2.—2 W 28. 49.—3 K 23.—3 M 36.) 


AME RCIAME N I. 


Vide Diſtreſs, (B 3. — Leet, (O 1, Ec.) —Pleader, (3 K 27.) Prære- 
gative, (D 58.)—Sewers, (E 7.) | 


AMOVEAS MANUS, 
Vide Prerogative, (D. 96.) 


ANCESTRAL ACTION. 
Vide Action, (D 2.) 


* 
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_ ANCIENT DEMESNE. 


(A) What Lands are Ancient Demeſne. 


3 A mentioned in domeſday book, to be holden of a manor 
in the demeſnes of Edward the Confeſſor, are ancient demeſue. 


F. N. B. 16. D. 4 l. 269. | 
| ; ; 6 Sog 
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So, all lands there mentioned to be holden of a manor in the hands 
of Edward the Confeſſer, or William the Conqueror. F. N. B. 14. D. 

Inft. £42. 4 Ii. 269. e | 
| g 855 Pad 4 — demeſne, tho? it be parcel of a manor, 
which is not ancient demeſne. 1 Kol. 321. l. 10. 

Land in ancient demeſne is as ancient as the government, and their 
privileges muſt have commenced by act of parliament, Per Helt, 
x Sal. 57. 


ch) What Frank-fee. 


BUT land mentioned in domeſday, to be in the hands of another 
perſon than the king, is frank-fee. F. N. B. 16. D. | 

© So, land there not called zerra regis, but terra epiſcopi. 40 Ed. 3. 
45, Kit. 98, B. | | 

The manor of ancient demeſne itſelf and all the demeſnes of it are 
frank-fee, and pleadable by the common law. F. N. B. 11, M. 
1 Rol. 325. l. 10. 323. J. 43. 1 Sal. 56. TER 

And therefore, all improvements made by the lord out of his 
waſtes, cannot be ancient demeſne. 1 Rol. 321. J. 15, 

So, a copyhold of a manor is not ancient demeſne ; for it is parcel 
of the demeſnes of the manor. 3 Lev. 405. K. 2 Cre. 559. 1 Sal. 
86. h ES 
: And if the plaintiff ſays, that the land is held ut de manerio, but 

is copyhold, it will be repugnant. 1 Sal. 185, 6. ; 

So, land, held of a manor, which is ancient demeſne, may be frank. 
fee. 1 Rel. 321. J. 11. [See 11 Hen. 4. 86. per cur. Yet if frank- 
fee be recovered in a court of ancient demeſne, tis a diſſeiſin. 30 Ez 3 
4. 3. 4 H. 6. 79.] 

As, if it be held of ſuch manor by chivalry. F. N. B. 14. C. 


(C I.) When they become Frank-fee. 
8 (C 1.) By AR of the King. 


805 if land, which is ancient demeſue come to the king, it becomes 
frank-fee. 1 Rel. 324. J. 35. | e 
And ſo remains, tho' the king afterwards grant it to a ſubject for 
life, or in fee, with rent, or without rent reſerved. 1 Rel. 324. J. 40. 
42. 326. J. 6. F. N. B. 13. C. | | 
And therefore, to prove land frank-fec, it is ſufficient to ſhew the 
feoffment, or charter of the king. F. N. B. 13. C. | 
Or, that it is held of the king, as of another manor, or honour, Ce. 
F. N. B. 13. C. | 5 


(C 2.) By Ad of the Lord. | 
90, if tenant in ancient demeſne enſeoff his lord, the land becomes 
frank-fee, 
Or, if the tenancy eſcheat to him. > 
Or, if the lord diſſeiſe the tenant, 1 Rol. 328. J. 5. 4 Inſt. 270. 
So, if before the ,. 18 Ed. 1. 1. quia emptores terrarum, the lord 
enfeoffed another of the land holden of his manor to hold by _ 
| ; | valry; 


- 
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valry; for all land in ancient demeſne is by ſocage only. P. N. F. 
14. B. C. 13. D. 4 Ins. 270. | 5 

So, if the lord enfeoff another of the tenancy by charter; for the 
ſervices are thereby extindt. 1 Rol. 324. J. 45. 326. J. 7. | 

Or, releaſe to the tenant all his right in the tenancy. 1 Rol. 324. 
J. go. 4 E 270. | 

Or, confirm his eſtate to hold by other fervices. 1 Kal. 324. J. 52. 

Or, by leſs or the ſame ſervices ; for afterwards he ſhall hold by 
the deed, 1 Rol. 325. J. 23. 25. 30. 32. 

So, if the lord enfeoff another of the tenancy, ſaving the ancient 
ſervices. 1 Rol. 325. J. 13. 

Or, leaſe to him for life, tho' it be without deed. 1 Rol. 324, 


J. 49. 


So, if the lord grant the ſervices of his tenant to another, and the 
tenant attorn. 1 Fel. 325. 1.2. 4 Inft. 270. | | | 
| So, if the lord acknowledge a fine in a monſtrauerunt, and thereby 
abridge the ſervices. 1 Rol. 325. J. 20. 
So, if the lord acknowledge a fine ſur conuſance de droit come cea, 
&c. of the tenancy. 1 Rol. 325. J. 37. | 
Or, join with the tenant in a fine of the land upon a warrantia 
charte, 1 Rel. 325. I. 35. 


(C 3.) By AQ of the Tenant. 
So, if land, which is ancient demeſne, be recovered in the king's 


courts in a præcipe quod reddat, or an aſſiſe, it becomes frank-fee. 


F. N. B. 13. C. 1 Rol. 324. J. 21. ts 
So, if a fine or common recovery be levied of it. F. N. B. 13. C. 


1 Rol. 324. J. 13. 4 Inft. 269. 
Tho* it be a fine fur grant & render, without execution. 1 Re. 


324. J. 15. | 


Or, a fine upon releaſe with warranty ; for the tenant is eſtopped 
by it. 1 Rel. 324. J. 17. | 5 

Or, without warranty. Dub. 1 Rel. 324. I. 23. 

Tho' the fine be erroneous: as, if it be levied without original, 


 &c. for it is only voidable. 1 Rol. 324. J. 28. 


Tho' the fine be of land in ancient demeſne holden of a manor of 
the king. 1 Rol. 326. N. | 1 
So, if a plea be removed out of the court of ancient demeſne, be- 
cauſe the lord denies right. R. 1 Rel. 325. J. 17. 
[But if in a writ of right cloſe in ancient demeſne, the demandant 


= 


make his proteſtation to ſue in the nature of aſſiſe of ward; the tenant 


plead in abatement of the writ, and by judgment it is abated, the 
demandant bringeth a writ of falſe judgment, in which the writ is 
afhrmed to be good, the court of C. B. ſhall proceed as the inferior 
court ſhould have done; and although judgment be given to recover 
the land in the C. B. yet the land is not frank-fee, but remains an- 
cient demeſne, becauſe the beginning and foundation thereof was in 
ancient demeſne. 4 Inſt. 270.] | 1 
If after the land be made frank · ſee, there be a recovery of it in the 
court of ancient demeſne, it is coram non judice, and void. Kit. 97. b. 


ANCIENT DEMESNE. | ar 


3 When not. 


But, if the lord diſſeiſe his tenant, the Jand becomes frank-fee only 
at the election of the tenant. F. N. B. 12. E. 1 Rol. 325. J. 7. 

If the king grant a manor of ancient demeſue to another, the lands 
held of the manor are not frank-ſee. 1 Rol. 324. J. 30. 

So, a fine in the king's court in a warrantia chartæ does not make 
the land frank-fee; for the land does not paſs by it. 1 Rel. 324. 
425 · SOR 5 | 
So, if the tenant plead to a real action in the king's court, the land 
is not frank-fee till judgment there. 1 Rel. 325. J. 50. 

So, a judgment in the king's court, upon a falſe 1 in the 
court of ancient demeſne, does not make the land frank-fee. Kit. 97. a. 


4 Iuſt. 270. | 
ö (E) How reſtored to be Ancient Demeſne. 
(E 1.) By Ceſſer of the Act which made them Frank- fee. 


And if land become frank- fee by any act, when that act is deter- 
mined, or avoided, it becomes ancient demeſue again: as, if land in 


ancient demeſne come to the king, and afterwards be re- granted to be 


held of the manor again. Lit. 97. 6. Ne | 
If the lord releaſe his tenant from the ſervices for a certain time, 
after the time expired the land is ancient denigſue again. 1 Rol. 325. 
J. 47- | | a 8 
30, if he confirm the eſtate of the tenant for his life, after his 
death, it is ancient demeſne again. 2 Rol. 325. J. 42. . 
So, if he confirm the eſtate of a diſſeiſor of his tenant, after the 
2. or recovery of the tenant, it is ancient demeſne again. 1 Rol. 
26. J. 14. | 0 3 
8 So, if the king ſeize the land, and grant it to another, after the pa- 
tent repealed, it is ancient demeſne. 1 Rol. 326. J. 25, 
So, if by feoffment, &c. it be made frank-fee, it remains ancient 
demeſue as to all, who claim paramount. 1 Rel. 326. J. 20. 
If the tenant in ancient demeſue enfeoff, and the king confirm it, the 
lord may avoid it, 1 Rol. 326. J. 30. | 
If there be a fine, or recovery of land in ancient demeſne held of the 
king, it may be avoided by writ of diſceit. 1 Rol. 327. P. 


(E 2.) By Writ of Diſceit. 


So, if there be a fine, or recovery of land in ancient demeſne, it re- 
| _ frank-fee only till it be reverſed by a writ of diſceit, 1 Na. 
26. K. 5 | Fug 
| But the lord may have a writ of diſceit to avoid a fine, recovery, or 
judgment. F. N. B. 98. A. 2 Inft. 216. 10 Co. 50. a. 4 Inft. 270. 
The. Ent. 448. Lut. 75 1. Mo. 6. | | 
And the lord may have a writ of diſceit to annul ſuch fine, tho? he 
be only tenant for life in the ſeigniory. F. N. B. 99. E. 
vr after his death he in the reverſion ſhall have it. F. N. B. 
9.4. ' | 8 
1 So, a termor ſhall have it to avoid the fine, for his tim: at leaſt. 
1 Rol. 327. l. 7. Semb. Lut. 713 5 ee And 
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valry; for all land in ancient demeſne is by ſocage only. F. N. B. 
14. B. C. 13. D. 4 Inf. 270. 
So, if the lord enfeoff another of the tenancy by charter; for the 
ſervices are thereby extindt. 1 Rol. 324. J. 45. 326. J. 7. 8 
Or, releaſe to the tenant all his right in the tenancy. 1 Rol. 324. 
J. 50. 4 If 270. : | 
Or, confirm his eſtate to hold by other fervices. 1 Kal. 324. J. 52. 
Or, by leſs or the ſame ſervices ; for afterwards he ſhall hold by 
the deed. 1 Rol. 325. I. 23. 25. 30. 32. 
So, if the lord enfeoff another of the tenancy, ſaving the ancient 
ſervices. 1 Rol. 325. J. 13. 
Or, leaſe to him for life, tho' it be without deed, 1 Rol. 324, 
J. 49. DP | 
So, if the lord grant the ſervices of his tenant to another, and the 
tenant attorn. 1 Kol. 325. J. 2. 4 Inft. 270. | 35 
| So, if the lord acknowledge a fine in a monſtrauerunt, and thereby 
abridge the ſervices. 1 Rol. 325, J. 20. 
So, if the lord acknowledge a fine ſur conuſance de droit come ceo, 
&c. of the tenancy. 1 Rol. 325. J. 37. 9 | 
Or, join with the tenant in a fine of the land upon a warrantia 
charts, 1 Rol. 325. l. 35. | 


(C 3.) By Act of the Tenant. 
So, if land, which is ancient demeſue, be recovered in the king's 


courts in a præcipe quod reddat, or an aſſiſe, it becomes frank-fee. 


F. N. B. 13. C. 1 Kol. 324. J. 21. | 
So, if a fine or common recovery be levied of it. F. N. B. 13. C. 
1 Rol. 324. J. 13. 4 Inft. 269. | 
Tho it be a fine fur grant & render, without execution. 1 Red. 
24. J. 15. N | | 
, Or, a fine upon releaſe with warranty ; for the tenant is eſtopped 
by it. 1 Rel. 324. J. 17. 
Or, without warranty. Dub. 1 Rel. 324. J. 23. 
Tho' the fine be erroneous : as, if it be levied without original, 
&c. for it is only voidable. 1 Rel. 324. J. 28. 
| Tho' the fine be of land in ancient demeſne holden of a manor of 
the king. 1 Rol. 326. N. | | | 
So, if a plea be removed out of the court of ancient demeſne, be- 
cauſe the lord denies right. R. 1 Rol. 325. J. 17. | 
[But if in a writ of right cloſe in ancient demeſne, the demandant 


| make his proteſtation to ſue in the nature of aſſiſe of ward; the tenant 


plead in abatement of the writ, and by judgment it is abated, the 
demandant bringeth a writ of falſe judgment, in which the writ is 
affirmed to be good, the court of C. B. ſhall proceed as the inferior 
court ſhould have done; and although judgment be given to recover 


the land in the C. B. yet the land is not frank-fee, but remains an- 


cient demeſne, becauſe the beginning and foundation thereof was in 
angient demeſne. 4 Inft. 270.] 

f after the land be made frank-fee, there be a recovery of it in the 
court of ancient demeſne, it is coram non judice, and void. Kit. 97. b. 
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„ When not. 


But, if the lord diſſeiſe his tenant, the land becomes frank- fee only 
at the election of the tenant. F. N. B. 12. E. 1 Rol. 325. J. 7. | 

If the king grant a manor of ancient demeſue to another, the lands 
held of the manor are not frank-ſee. 1 Rol. 3 24. J. 30. | 

So, a fine in the king's court in a warrantia charte does not make 
the land frank-fee; for the land does not paſs by it. 1 Rel. 324. 
1 2 5 | : 4 ; IE TS 
So, if the tenant plead to a real action in the king's court, the land 
is not frank-fee till judgment there. 1 Rel. 325. J. 50. : 

So, a judgment in the king's court, upon a falſe 1 in the 
court of ancient demeſne, does not make the land frank-fee. Kit. 97. a. 


4 Inft. 270» 


(E) How reſtored to be Ancient Demeſne. 


(E 1.) By Ceſſer of the AR which Pay them Frank-fee. 


And if land become frank-fee by any act, when that act is deter- 
mined, or avoided, it becomes ancient demeſne again: as, if land in 
ancient demeſne come to the king, and afterwards be re-granted to be 
held of the manor again. Kit. 97. 6. 

If the lord releaſe his tenant from the ſervices for a certain time, 
after the time expired the land is ancient demeſne again. 1 Rel. 325. 
J. 47. | : | 

80, if he confirm the eſtate of the tenant for his life, after his 
death, it is ancient demeſne again. 2 Rol. 325. J. 42. ; | 

So, if he confirm the eſtate of a diſſeiſor of his tenant, after the 
entry, or recovery of the tenant, it is ancient demeſne again, 1 Ro, 

26. J. 14. 0 "I 
l So, if the king ſeize the land, and grant it to another, after the pa- 

tent repealed, it is ancient demeſne. 1 Rol. 326. J. 25, 

S3o, if by feoffment, &c. it be made frank-fee, it remains ancient 
demeſue as to all, who claim paramount, 1 Rel. 326. JI. 20. 

If the tenant in ancient demeſue enfeoff, and the king confirm it, the 
lord may avoid it, 1 Rol. 326. J. 30. | 

If there be a fine, or recovery of land in ancient demeſne held of the 
king, it may be avoided by writ of diſceit, 1 Rol. 327. P. | 


(E 2.) By Writ of Diſceit. 


So, if there be a fine, or recovery of land in ancient demeſue, it re- 
e l frank-fee only till it be reverſed by a writ of diſceit. 1 R. 
26. K. 2 £ 1 
: But the lord may have a writ of diſceit to avoid a fine, recovery, or 
judgment. F. N. B. 98. A. 2 Inft. 216. 10 Co. 50. a. 4 Inft. 270. 

Tho. Ent. 448. Lut. 75 1. Mo. 6. | 
And the lord may have a writ of diſceit to annul ſuch fine, tho' he 
be only tenant for life in the ſeigniory. F. N. B. 99. E. | 
= after his death he in the reverſion ſhall have it. F. N. B. 
9955 a termor ſhall have it to avoid the fine, for his tim: at leaſt. 
1 Rel. 327. J. 7. Semb. Lut. 713 | And 
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And therefore, it is not neceſſary to ſhew, what eſtate the lord hag 
in the manor. R. Lut. 713. 1 Sal. 210. | 
And if his eſtate be determined, it muſt be ſhewn on the ather fide. 


x Cal. 210. | 
'Fhe lord may have a writ of diſceit within a year, or after. 1 Roy, 


327. V- 

So, he may have it twenty years after, or more; for it is not with. 
in the ſtatute 4 H. 7. or 32 H. 8. nor barred by non-claim within 
five years. Pl. Com. 370. b. Vide in Fine, (I 1, &c.) 

[Writ of diſceit by the king, after upwards of 59 years. Rex v. 


Mead, M. 28 G. 2. 2 Will. 17.] 
So, he may have a writ of diſceit, tho“ the remainder in fee be li- 


mited to the king. Semb. 3 Leo. 12. 

And if land, of which a fine is levied, be part in ancient demeſne, 
and part out of it, it mall be reverſed for the part in ancient demeſne 
only. 1 Rol. 327. R. 

But if the lord of the manor, after the fine releaſe to the conuſee, 
he ſhall not have a writ of diſceit. 3 Leo. 12. 

The writ of diſceit may be againlt the terre-tenant, and all who 
have any eſtate in the land in poſſeſſion, reverſion, or remainder. 
Lut. 71 

Or, 4208 the terre-tenant, and the conuſor and conuſees of the 


fine. Lut. 713. Berd. pl. 94. I Sal. 210. 
And if the conuſor or conuſee be dead, it may be againſt his heir, 


R. Lut. 713. 3 Lev.416, 1 Sal. 210. 
If the terre-tenant be named in the writ, it is ſufficient, tho? the 
others are omitted : for the others may be warned by /cire Facias. 


Semb, Lut. 713. Tho. Ent. 449. 
If one defendant dies, the writ does not abate. Vide in Abatement, 


(H 35.) 

The form of a writ of diſceit. Vide Lut. 511. 150. 
The form of the count upon it. Vide Lut. 751. 

The count may ſay, that the plaintiff is ſeiſed of a manor of an- 
cient demeſne, that the lands there are pleadable by writ of right cloſe, 
that the defendants, or thoſe under whom they N levied a fine or 
recovery in C. B. ad exharedationem, & c. Lut. 7 

And it is not neceſſary to ſay, what eſtate the plaintif has in the 
manor. Lut. 713. 1 Sal. 210. Vide ſupra. 
| So, i it is ſufficient to ſay, that the lands are pleadable in curia mane- 
rii, without more. Lut. 713. | 

Or, in curia manerii per parvum breve de ref clauſo. Lut, 714. 

Or, in curia manerii before ſuch ſuitors, &c. Lut. 713. 

But a fine of lands in ancient demeſne cannot be annulled by a /cire 
Facias brought by the lord, directed to the juſtice of the ſame court, 
but he ought to proceed by an original writ of diſceit. R. 3 Lev. 419. 

To a writ of diſceit the defendant may plead, that the manor is 
frank-fee, ab/que hoc quod ęſt de antiquo dominico. 

That the land was placitabilis ad communem legem, and not per par- 

dum breve de recto. 2 Inft. 217. 

Or, the defendant may 3 the Aion. Lut. 75 2. 

[If defendants confeſs the declaration and writ of diſceit to be true 
by their plea, and the lord, who ſues, remit the damages, he may 


_ * on motion. Rex v. Mead, M. 28 G. 2. 2 Will. * ] 
: LBut 
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But all the parties to the recovery, demandant, tenant, and 
vouchee, muſt be before the court. 2 BY. Rep. 1170. . 
If a fine or recovery be avoided by writ of. diſceit, it ſhall be 
| totally avoided, and the tenant reſtored to his land again. 4 Inf. 

0. ö | 
"Abd the parties to the fine or recovery ſhall be fined and impri- 
ſoned for the diſceit upon the court. 4 It. 270. 
| [For ſuffering a common recovery of lands, being ancient demeſne, 
whereof the king is now ſeiſed, detendants confeſs the action, the 
king's attorney remits the damages and prays judgment, the court 
give judgment ni, no cauſe is ſhewn, and judgment entred. Rex v. 
Firebrace, Rex v. Comyns, Barnes, 258.] | ; 

So, if a fine be annulled by a writ of diſceit, it ſhall be void, not 
only quoad the lord, but to all intents ; for it was, coram non judice, 
and the conuſor ſhall have the land again. Per Litt. & Needham, 
8 Ed. 4. 6. a. Bro. Ancient Demeſne, 39. F. N. B. 98. A. 1 Rol. 
327. 8. Cre. El. 471. R. Lut. 713. 4 Inft. 270. 1 Sal. 210. 

Leo. 12. | 
, If part of the land in a fine be ancient demeſne, part frank-fee, it 
may be annulled for part, 3 Leo. 120. e 

+ Yet if the conuſee has a releaſe or confirmation of this eſtate after 

the fine, it ſhall be good. F. N. B. 98. A. E Leo 1% ©: ; 

And after reverſal of the fine, the heir of the conuſor ſhall not 
enter upon the tenant of the freehold, without a ſcire faciar. R. Cro. 
El. 472. 1 Leo. 290. Semb. 3 Leo. 120. 


(F) What Privileges the Tenants there ſhall have. 
| WL (F 1.) Shall be exempt from Juries. i 


EFORE the Conqueſt, and ſince the king had houfes of huſbandry 
upon his demeſnes, and ſtocks for the proviſion of his houſe and 
his tenants there by their tenure ought to manure, till, reap the corn, 
upon the land, &c. and therefore a, ought to have many privi- 
leges. 2 1nfl. 542, 3. F. N. B. 14. C. 4 Inſt. 269. | 
And therefore, they ought not to be impanelled upon a jury, out 
of the manor of ancient demeſne, if they have no other lands elſe- 
where, for which they may be charged. F. N. B. 14. E. 2 Inft. 
542. 4 inſt. 269. [ Doug. 190.] Mt | WES 
But, they are not excuſed from being conſtables. R. 1 Vent. 344. 


(F 2.) Shall be free from Expences of Knights in Parliament. 
. they ought to be exempt from the expences of knights in par- 
Lament. F. N. B. 14. E. 228. C. 2 Iaſt. 543. 4 Inft. 269. 
(F 3.) From Tallage. 


Zo, they ought to be exempt from taxes, and tallages granted b 
parliament, if they are not ſpecially charged. F. N. B. 14. Z 


4 bot. 269. | 
(F 4.) And from Toll, &&c. 


| So, from toll paſſage, or cther duties for buying and ſelling in fairs, 
10 3 or 


e 
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or markets, throughout all England. F. N. B. 14. E. 228. f. 1 Rl, 
321. J. 20. 2 Inft. 221. Lut. 1145. 4 Lift. 269. | 

So, from pontage, and like duties. F. N. B. 228. B. 

And this privilege extends as well to tenants who hold of a ſubject, 
as of the king. F. N. B. 228. 4. 
To tenants in fee, for life, for years, or at will. F. N. B. 228. D. 


x Nol. 322. C. Adm. Latch, 1146. 


So, the lord himſelf ſhall have the privilege. F. N. B. 228. B. 


but it ſeems that he. ought to be tenant alſo and live there. 1 Rel. 

322. D. Sem. that the lord ſhall have it. Lat. 1146. 

And tbo' toll has been paid by the tenant there for a long time, yet 
his privilege remains. 2 ft. 654. 

But tenant in ancient demeſne ſhall not have privilege to be free from 
toll, &c. where he trades generally as a common merchant, but only 
where he buys, or ſells goods out of his tenement, or to be uſed there, 
or for the maintenance of his family within the ancient demeſne. 

Sem. cont: F. N. B. 14. E. but the writ to be free ſrom toll ſays, de 
bonis & rebus ſuis in eadem villa præſtand. F. N. B. 228. A. acc. 
9 H. 6. 25.6. 19 H. 6. 66. 5. Cont. 7 H. 4. 44.b. Acc. 2 Inſt. 221. 


Hill. 14 Ed. 1. there cited. Acc. R. ace. 28 Eliz. 1 Rol. 321. 


B. R. acc. 1 Leo. 233. 2 Les. 191. Cro. El. 227. 


Tenant in ancient demeſne may have a writ gſendi quietus de tolones. | 


F. N. B. 228. 


And all the tenants there may join in ſuch writ, as in a monſtraue- 


runt; or each may ſue it for himſelf. F. N B. 228. B. 
And may have an action upon the caſe for taking toll. 2 Les. 
190. 


And need not preſcribe for the privilege 3 for it is incident to their 


eſtate. Lut. 1146. 
And it is ſufficient to ſay, that he is tenant and inhabitant within the 


-manor of D. which is de antiquo dominico, & c. Lut. 1146. 


That he ought to be free from toll, generally, without ſaying, for 
goods to be uſed there ; for if they are for merchandize, it ſhall be 


ſhewn on the other fide. Lut. 1146. 
And need not allege notice, that he was tenant in ancient demeſne, 


tho” it will be more ſure to do it. Lut. 1147. 


(F 5.) Shall be ſued within the Manor. 
F 5.) When ancient demeſne is a good plea.) So, tenant in ancient 


demeſne ought not to be ſued, or compelled to appear in any court out 


of the manor. 2 Int. 543. 4 1nft. 269. | 
And therefore, in all actions, where a recovery againſt tenant in 


ancient demeſne would make his land frank- fee, there ancient demeſus 


d plea, 1 Rol. 322. J. 19. 

8 all real ations: 1 Rol. 322. J. 20. 4 Inft. 270. 

So, in an aſſiſe. 1 Rel. 322. 1.33. 

In an aſſiſe for rent out of land in ancient demeſne. Dy. 8. pl. 14. 

Unleſs the aſſiſe be by tenant by ſtatute merchant, &c. where only 
the term is recovered. Fe pot. (F. 6.) 

So, in actions where the intereſt of the land is bound, or the realty 
by intendments may come in debate. 


As, in ane 13 Per 10 J. Warb, cont. Cro. El, 826. R. 


5 Co. 105. b. 47- 4 Inſt. 2570, Adm, 1 Sal. 185. 


¶ Motion 


\ 
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Motion to plead it in ejectment muſt be made the fieſt Four ns 
Barnes, 187. 331. 336.) 

CAfpdavit that 5 larids are- e eee Uemeſne-is {alfctent, 
. 185.] "of 

It mult ſhew that leſſor of plaintiff [han bebe, for "leſſee of a 
term cannot file there. Doe v. Nec, T.. 33 & 34 G. 2. 2 B. M. 
1046.] ttt d vm 

{Che court will not allow tenants in W in ejectment to plead 
ancient demeſne, on affidavit that the lands are holden in ancient der 
meſne, and holden of the manor of G., if it does not allege: that the 
manor of G. is holden in ancient demeſne, and that there are ſuitors 
in the court. id.] 

[In ejectment it was allowed without affidavit of the fact. Goode 
right v. Shufall, T. 12 G. 2. Ld. Raym. 1418. 1 this has Many 
over-ruled. 3 Wil. 51.] 

In replevin. 5 Co. 105. a. Hob. 47. 4 Inft 270. 21 4. 4+ 3: 'a: 
R. 46 Ed. 3. 1, 2. 


In a writ of meſue. 3 een nw ty. wan, 


In admeaſurement o 
common, the land becomes frank-fee. 1 Rol. 322. I. 40. | 
In partition, tho' the land be not directly demanded, *. * 2 
322. J. 45. N. _ 249. \ 
In account again 
Hob. 47. 4 Ii. 270. 
In a wtit of ward. 5 Co. 105. a. Hob. 0 | — 
In waſte at the common law. Hob. 47. 
In an action by the lord himſelf againſt his — 
of ©. pat wa Dr. 1 Rol. 323. J. 50. Semb. F. N. B. 12. E. 
nan a 


land directly. Vide poſt. (I). 


paſture; for, by the admeaſurement of the 


Ancient ne may be pleaded after a releaſe of a default upon the | 


return of a grand cape. 1 Ral. 324. H. 

So, after a deliverance made in replevin z but not after a generali ime 
parlance. 1 Fol. 324. . 7. 

At what time, and how it ſhall be pended. Vide i in Ms, 


0 1. 9.) 


(F. 6.) When not.) But, in waſte upon the ſtatute of Glecefter an- 
cient demi ſue is no plea; for the court there cannot award a writ to 


the ſheriff ro inquire of the waſte, and a recovery in it does not make 


the land frank-fee. 2 Inf. 306. R. per three F. 1 Rol. 323. J. 20. 
Semb. cont. Cro. El. 826. Semb. cont. Hob. 47, 8. 

Nor, in an alliſe by a tenant by ſtatute merchant, &c, for the term 
only is recovered, and the lord is not diſinherited, nor the nature of 
the land altered. 2 It. 397. Moe. 211. 1 Rel. 323. J. 7. Cont. 
5 Co. 105.6. 

Nor, in treſpaſs, tho the land may come in debate; for the court 
there cannot hold plea contra pacem. 1 Rol. 322. J. 47. 50. 323. 
HA Co. 105. a. Hob. 47. Dub. L, 83, 4. Acc. 4 Inſt. 270. 
4 3 J. 

Nor, n detinue of charters. 1 Rol. 323. J. 3. 

+ Nor, in a quare impedit. 1 Rol. 323. J. Ay for the court there 
cannot write to the wp Hob. 48. | 
C Vol. I. Ii | : Nor; 


a guardian in ſocage, or  bailif, ; Go. 105. 4. 


ion founded on a ſtatute, which concerns the right of the 
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Nor, in an action upon the f. 5 R. 2. Heb. 47. R. 21 Ed. 4. 
3. 4. 
Nor, in debt in B. for damages recovered in ancient demeſne. 
Nor, in a warrantia chartæ. Dan. 658. | 
fAncient demeſne is not pleadable, where damages only are reco- 
verable, or in an action contra pacem, or vi et armis. Rodd v Ld. Con- 


ing by, T. 1723, Bunb. 132.) 


270. | 
Nor, for the lord, where the manor itſelf is demanded ; for the 
manor and demeſnes are not ancient demeſne, Vide ante (B). 

Nor, for a copyholder of the manor. R. 3 Lev. 405. R. 1 Sal. 
786. - | 7 i 
And if there be an action againſt the lord and others, the others 
cannot plead it, 1 Kl. 323. J. 45. 41 Ed. 3. 22. | 


(F = How it ſhall be tried.) If an iſſue be, whether land is an- 
cient demeſne or not, it ſhall be tried by the book of domeſday. 9 Co. 
31. a. 1 Sal. 57. | | | 


The book of domeſday ought to prove the very land to be ancient 


diemeſne, as it is alleged: for, if the iſſue be upon the manor of B. in 
the county of N. if domeſday has the manor of B. in the county of L., it 
is not ſuthcient. R. Hob. 188. 5 | | 
If it be not under the title de terra regis there, it is not ancient de- 
meſnre. 1 Sal. 57. 
But if the queſtion be, whether the land be parcel of a manor in 
ancient demefne, it ſhall be tried by the country. 9 Co. 31. a. 1 Sal. 


$7- 
And in an aſlife, ancient demeſue was tried by the recognitor of the 
aſſiſe. 2 Inf. 397. | 


(G 1.) The Court of Ancient Demeſne. 


THE court of ancient demeſne is a court-baron and not a court of 
record. 4 Inft. 269. 

And tho' a writ of right claſe be directed to the lord, or bailiffs, yet 
the ſuitors only are judges. 6 Co. 11. 6. 3 Les. 63, 4. | 


And therefore pleading a ſuit there, coram A. & B. ballivus & C. | 


D. /eRatoribus, is bad. Semb. Lut. 714. | 

But coram A. & B, ballivus & ſectataribus, is well; for it ſhall be 
intended that they are bailiffs, and ſuitors alſo, Lut. 714. 
So, coram ſeneſchallo ſeftatoribus & domeſmen. Lut. 773. 


So, the ſuitors there may act by attorney, tho' they are judges. RX. 


r Sal. 341. 


(G 2.) In what Caſes, and how it ſhall hold Plea. 
The court of ancient demeſne ſhall hold plea by writ of right clic, 


in all caſes where a tenant in fee, in tail, for life, or in dower of te- 
nements in ancient demeſne is ouſted or diſſeiſed. F. N. B. 11. F. 
And the tenant ouſted or diſſeiſed may have a writ of right cloſe, di- 
rected to the lord, or his bailiff, commanding him to do right in his 
court, F. N. B. 11. F. | 8 


So, it is no plea for a leflee for years. 1 Rol. 323. 4. 40. 4 Inf. 
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80, his heir may have it. F. V. B. 11. F. N 
And after the writ delivered to the lord or the bailiffs, the de- 
mandant ſhall make proteſtation to ſue in form of an aſſiſe of mort- 


d ancefter, aſſiſe of novel diff, or in the nature of what writ he 


pleaſes. F. N. B. . M. | 
And he may have a writ of right cle, for common of paſture, 
F.N.B. 11. 1. | 
Or, for ſtopping a way, or ſuch like, F. N. B. 11. K. 
So, he may have an ejectment there. Mo. 451. - | 
| So, if the lord himſelf ouſt his tenant, he may have a writ of right 
cloſe, or an action at the common law, at his election. F. N. B. 
12. E. | ; 8 
And after ſuch proteſtation, the proceſs ſhall be according to the 


nature of the proceſs in the ſame writ at the commolaw. F. N. B. 


11. N. | 
And the defendant ſhall appear and plead, as he ſhall do in ſuch 
writ ſued againſt him at the common law. [bid. FY 


So, upon a writ of right cloſe, a man may levy a fine, or ſufs 
fer a common recovery in the court of ancient demeſne. Dy. 373. 
2 Iuſt. 514, 515. Tut. 779. 781. | 

And a common recovery there bars an eſtate-tail. Kit. 97. a. 
S38o, a fine there, will be of the ſame effect as a fine in C. B. would 

be of land which is frank-fee, by the common law. Per Holt inter 
Hunt & Bourne. Com. 128. ) 1 Sal. 340. | 

And therefore, will make a diſcontinuance of an eſtate. R. inter 
Hunt & Bourne. H. 1 Ann, B. R. ( Com. 128.) Lut. 781. Dy. 
373 1 Sal. 340. | ; + . 

But it will not be a bar to the entail. Acc. 4 Iiſt. 270. Dub. Dy. 
373. K. 1 Sal. 340. : | 


Nor, is a fine in ancient demeſne a bar to him who has right, if he | 


does not make his claim within five years; for by the ff. 4 H. 7. 24. 
no fine, unleſs it be with proclamations, is a bar, and there cannot 
be a fine with proclamations in the court of ancient demeſne, but it re- 
mains at the common law, in which non-claim was. taken away by 
the /t. 34 Ed. 3.16. KX. Tut. 78 1. Sal. 340. 

A fine in ancient demeſne may be ſur conceſfit as well as ſur conuſance 
de droit. Lut. 774, 77. 

And if it be pleaded in placito conventionis ſecundum _—_ 
manerii, it is ſufficient, tho" it is not ſaid to be upon a of right 
cloſe. R. Lut, 718. 


(G 3.) In what, not, 


But a man cannot implead any one for land in ancient demeſne 


without a writ of right cloſe. Reg. 9. a. Kit. 96. ö. F. N. B. 


11. MH. 


Except by a bill of freſh force, which he may have in the court of 
ancient demeſne within forty days after diſſeiſin, without any writ ſued. 
F. N. B. 13. E. Kit. 96. 6b. 

So, a man cannot implead any there in a rediſciſin, or a poſt diſſeiſnn: 


for the court there cannot order, that the ſheriff or coroners do inquire. 
Kit. 96. b. 4 Inft. 270. | 


Nor, in waſte upon the ſtatute of Gloceſter ; for they cannot com- 
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mand the ſheriff to inquire of the waſte; and it cannot be ſupplied by 
the officer there. 2 1n/f.306, 2 Sand. 254. Vide ante, (F 6.) 

N he” in a quare vnpedit ; for Hor cannot write to the * 1 Rol. 

2h. 4 1% 

5 80, ae ſhall be impleaded i in ancient demeſnez if there be only one 
ſuitor there; for he cannot do right. 4 It. 270. 

So, a copyholder of land in ancient demeſne cannot have a writ of 
yieht cloſe ; but ought to ſue by bill in the lord's court, and make pro- 


teſtation to ſue in the nature of what writ he will. F. N. B. 12. B. 


KR. 2 Cro. 559. 
And if a falſe judgment be given, he ſhall ſue by petition to the 


lord. F. N. B. 12. B. Jide Copyhold, 1. 
Nor, can he join in a monſtraverunt. H. N. B. 16. F. * 
But if he does join, the writ abates only as to him. id. 
If the land be frank-fee, they cannot hold plea, but a recovery 
there is void. Semb. Mo. 451. Kit. 97. b. 98. A. 
Yet, frank-fee ought to be pleaded there, otherwiſe the juriſdic- 
tion is admitted. Mo. 451. 
And after plea by the defendant there, upon a writ to proceed to 
execution, they ought to do ſo. Vide poſt. (G 4.) 


(G 4.) How the Lord ſhall be compelled to do Right. 


If the lord will not hold his court, the tenant in ancient demeſne 
may have a writ out of Chancery, * him to hold it, and 
to proceed according to law. F. N. B. 12. D 

And if then he will not hold it, he may have an attachment return. 
able in B. R. or .. B. and ſhall recover his damages. F. N. B. 12. D. 

So, he may have a writ to the lord comman ding bim to do right, 
and upon that an altas, pluries, and attachment. F. N. B. 12. E. 


Or, a writ to the ſheriff, commanding him to take four knights, 
and to go to the lord's court, and ſee that right -be done. F. N. B. 


a . 
And if the ſheriff refuſe, he may have an alias, pluries, and attach. 


ment againſt him. F. N. B. 12. E. 
And thereupon, the ſheriff may . right to be done. Dub. 


. 12. X. 


So, there may be a writ to the ſuitors to proceed to exeeution upon 
the judgment there. Ae. 451. 


It there be a writ to the ſuitors, Wc, to proceed to execution, they 


cannot return, that the land is frank-fee ; for the juriſdiction is ad- 
mitted by the appearance, and plea of the defendant there, R. Mo. 
451. 

And if it be frank-fee, the ſuitors are not _—_— whos upon 


à writ to them they award execution. Mo. 4 


Otherwiſe, if the land be ſrank+fee, and they . execution with- 


out ſuch writ. Vid. 


(G 5. ) When the Plea ſhall be removed by Recordare. 


The demandant in ancient demeſne cannot remove the plea out of 


* the court there for any cauſe. F. NM. B. 13. B. 4 Inf. 269. 


Bur the defendant may remove the plea by recordare, for any cauſe 
which makes the land frank-fee, Which vide ante, (C 1, 23) 


F. Ne B. 13. B. 4 Inſt. 209. 


r 
u 
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Yet he ought to prove the land to be frank-fee in C. B. when it is 
removed; otherwiſe it ſhall be remanded. F. N. B. 13. C. 

And if the cauſe ſuggeſted be, quia fenet ad communem legem, gee 
nerally, he may thew an cauſe in C. B. which proves the land frank. 
fee; otherwiſe, if the fetal cauſe be ſuggeſted, F. N. B. 13. F. 

4 Lift. 270. | — | 
So, he may remove the plea, if there are no ſuitors in ancient de- 
meſne, ©, F. N. B. 13. C. 4 Inft. 210. 2 3 

So, fer default of trial there; as, if the defendant plead a foreign 
plea, a ſperſedeas goes to the lord of ancient demeſne to ſurceaſe. 
As, if he plead baſtardy, c. for the court there cannot write to 
the biſhop. Reg. 9. a2. PE] 

If he vouch a foreigner to warranty, the defendant ought to ſue 2 
avarrantia charte in C D. and then he ſhall have a ſuper/edeas to the 
lord in ancient demeſne to ſurceaſe, till the plea in C. B. be determined. 
. H.. 

' 80, if the demandant and tenant put themſelves upon the grand aſ- 
ſiſe, a ſuper/edeas goes, &c. F. N. B. 13. G. 

If the lord in ancient demeſne proceed, after the plea removed by 
recordare, a certiorari goes to C. B. to certify the tenor of the record 
removed into the Chancery, and upon that an attachment lies againſt 
the lord to anſwer to the king, and the party in C. B. F. N. B. 13. H. 

So, if the lord proceed 1 ſuperſedeas, an attachment lies againſt 
him, to anſwer to the king, and the party in C. B. for the contempt. 
F. N. B. 14. 4. © | f 


(H) Monſtraverunt. When, and how it ſhall be ſued. 
IF the tenants in ancient demeſne, who held by charter, - not by 

copy, are diſtrained for other fervices or cuſtoms, than they have 
uſed to do, they may have a monftraverunt directed to the lord, com- 
manding him, that he do not diſtrain them for other cuſtoms or ſer- 
vices. F. N. B. 14. D. F. 4 Int. 269. 

And after the writ to the lord, they may have a mon/rraverunt di- 
rected to the ſheriſt, that he cauſe the lord to ſuffer his tenants to be 
in peace, and not diſtrain them, &c, F. N. B. 4. F. 1 

Upon this writ to the ſheriff, he may with the poſe x2lift the lord, 
or make reſcous of the diſtreſs. F. N. B. 15. B. OR 

80, the neighbours, by the commandment of the ſheriff, may juſ- 
tify a reſiſtance, or a re/cous to the lord. id. 

And if the lord diſtrain them again, the tenants may have an at» 
tachment againſt the lord in B. R. or C. B. and recover their damages. 
Z. N.. I. Go: FE | 3 | . 

And if he diſtrain them pending the ſuit, they may have ſpecial at- 
tachment with a commandment to the ſheriff to make deliverance, 
F. N. B. 15. I. EP 

If the tenants ſue a monſtraverunt, they are not named by their 
_ names, but ty. homines manerii, &c. F. N. B. 15. D. 

ut in an attachment they are named b ir proper names. 
F. N. B. 15: D. F Fx 8 mT 

Or, at lealt, the tenant diſtrained after prohibition by a monſtra- 
verunt, are named by their proper names, and the others by the ge- 
neral words, homines manerii. F. N. B. 1 5. F. 6 
| 113 | Yet, 
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. _ if one of them will not ſue, he may be ſevered. F. N. B. 
15. . 5 | 
” 46 his nonſuit does not abate the writ, nor prejudice his compa» 
nions. Lid. | | 

Or, one may ſue alone _ proper name, naming the other tenants 
generally. F. N. B. 15. H. 7 UE a 

In a monſtraverunt the plaintiffs upon the attachment make ſeveral 
counts, for they recover damages ſeverally; for one may have more 
damages than another. F. N. B. 16. a. | 8 

Or, they may have but one count. F. N. B. 16. A4. Yet the da- 
mages ſhall be ſeverally aſſeſſed. F. N. B. 16. B. | 

And it 1s not neceſſary to allege the day, or place of the diſtreſs, in 
the count. F. N. B. 16. A. | 5 . 

None ſhall recover damages but the tenant named by his proper 
name. F. N. B. 16. B. > ; 

The lord ſhall not be put to anſwer till the court be certified by the 
treaſurer and chamberlains of the Zxchegquer, that the manor is ancient 
demeſne. F. N. B. 16. C. | 1 

And the plaintiffs ſhall have a ſpecial writ to the treaſurer and 
chamberlains, to make the certificate. Bid. 


(1) When Ancient Demeſne ſhall not be bound by AQ 
| of Parliament. 


J* 15 ſtatute a new action be given, which concerns the right or 
poſſeſſion of the land directly, and does not lie in the court of au- 
cient nemeſne, yet it cannot be brought in the king's court for land in 
qreient demeſne. R. Hob. 47. © 


(K) When it ſhall. 


UT lands in ancient deme/ne ſhall not be ſubject to all charges im- 

poſed upon them expreſsly by act of parliament. | 
So, regularly, all general ſtatutes extend to them. 4 Inf. 270. 
So, if they are not named, they ſhall be ſubject to a ſtatute, which 
charges the poſſeſſion where the land itſelf is not in demand directly 
in the king's court. Hob. 48, | : 

As, they ſhall be extended on a ſtatute merchant, or ſtaple, R. 
Mo. 211. 2 Inf. 397. 4 Infl, 250. GS | 
So, upon an elegit, R. Hob. 48. 5 Co. 105. ö. 4 Inft. 270. 

So, in debt againſt an heir upon the obligation of his anceſtor, land 
in ancient demeſne ſhall be aſſets. Hob. 48. Vide Aſſets (A). 


„ —— 


— <4 — * *— T” — 


AN M. 
(A) The Year; how computed. 


HE year conſiſts of 365 days. Co. Lit. 135. a. 
| And tho' there be ſix hours, and ſeveral minutes over in 
each year, which every fourth year make another day, and therefore 
there are 366 days in ſuch year, yet by the St. de Anno 8 
| | | 21 
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21 H. 8. that day ſhall be reckoned of the ſame month in which it 
happens, and that, with the preceding, ſhall be accounted as one 


day. Co. L. 135. b. 2 Kol. 521. l. 35. | 
Half a year conſiſts of 182 days; for there ſhall be no regard to 


a part, or fractions of a day. Co. L. 135.6. 
So, a quarter of a year conſiſts but of 91 days. Co. I.. 135. B. for 
the law does not regard the ſix hours afterwards, 2 Kol. 521. 1, 40. 


(B) The Month. 


A Month is ſolar or computed according to the calendar, which 
contains thirty or thirty-one days; or lunar, which conſiſts of 
twenty-eight days. Co. L. 135. 6. | | 

In all caſes, where a ſtatute ſpeaks of a month, it ſhall be intended 
of a lunar month, which contains twenty-eight days, and not of 


any other. R. 2 Rol. 521, l. 50. Acc. 2 Cro. 167. [Lacon v. Hooper, 


B. R. E. 35 Geo. 3. 6 T. R. 224. | 3 
As, upon the /. 2 Ed. 6. 13. which requires proof of a ſuggeſtion 
for a prohibition to be made within fix months: the computation 
ſhall be made by lunar months. Cont. 2 Rel. 521. J. 52. K. cont. 
Hob. 179. K. cont. Lit. 19. Acc. 4 Mod. 186. Cont. 2 Mod. 58. 
Vide infra. | 
[So, where by the /. 20G. 2. c. 37. a ſheriff is not liable to be 


called upon to return proceſs, unleſs within fix months after the 


expiration of his office, they ſhall be lunar months, and the day on 


which he goes out of office ſhall be reckoned part of the fix months. 
Doug. 463-] | 

So, in an information for uſing unlawful games for ſeven months, 
contrary to the #. 33 3.8.9. &2& 62 bb io... 

In an indictment for ſelling ale and beer at another rate than was 
ſet by the mayor and chief officer of any town for ſix montha, pur- 
ſuant to the . 23 H. 8.4. R. 2 Rab. 622. . 3. | 

So, where the f. 27 H. 8. 16. requires inrolment of a deed 
within ſix months; it ſhall be intended of lunar months. 2 Cre. 167. 
Vide Bargain and Sale, (B 8.) 


In an information upon the fat. for retaining ſervants in livery, 


which gives a penalty of per month, it ſhall be intended of a 
lunar month. Semb. Cro. El. 835. e 

So, where Ek. 31 Za. 3. 35. requires a leet to be held within 
a month after Zufter or Michaelmas. 2 Cre. 167. Vide Leet (C). 
| Bo, where by the ff. 17 Car. 2. two juſtices of peace may com- 
mit for ſix months a non-conformiſt, who comes within five miles 


of a corporation ; it ſhall be computed by lunar months. R. 32 Car. 2. 
Holcreft s Caſe. | 


So, where by the f. 1 F. & A. 8. a biſhop, parſon, Ec. who 


neglects oaths, c. ſhall be ſuſpended for ſix months; it ſhall be 


intended of lunar months. Dub. 4 Mad. 95. But Semb. acc. Shin. 


314. | 3 

So, where a deed ſpeaks of a month, it ſhall be intended of a 
lunar month; as, if there be a condition of re-entry for non-payment 
of rent within a month. 2 Cro. A | 


So, if a covenant be to pay 5007. within a month. R. 4 Mad. 


185. 
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In a contract to deliver ſtock, the computation muſt be by lunar 
months. Jocelyn v. Hawkins, T. 7 G. Str. 446. 
_[But if money is lent for nine months, it ſhall be underſtood ca- 
lendar months. Titus v. Lady Preſton, M. 12G. Str. 65 2. | 
[In all legal proceedings (as in time to plead, &c.) a month is four 
werks. Tullet v. Linfield, H. 4 G. 3. 3 B MH. 1455-] | 
But Where a ſtatute ſpeaks of a year, it ſhall be computed by the 
whole twelve months according to the calendar, and not by lunar 
months. 2 I.. 320. 2 Cro. 167. | 
So, where a ſtatute ſp-aks of ſix months in a matter which con- 
cerns eccleſiaſtical proceedings, it ſhall be computed by calendar 
months as, for proof of a ſuggeſtion in prohibition. R. 2 Rol. 521, 
h 52. Hob. 179. R. Lit. 19. Cont. 4 Mad. 186. Vide ſupra. 
So, in a quare impedit, where by the ft. . 2. plenarty is no plea, 
fr breve infra tempus ſemeſtre impetretur, the computation thall be by 
calendar months. NR. 6 Co. 61. 2 Cre. 141. 167. Tel. 100. 


(C) The Day, Hour, &c. 


| A Day is natural, which conſiſts of twenty-four hours, or arti- 
* ficial, which contains the time from the riſing of the ſun to the 

ſetting. Co. L. 135. a. | 5 1 

Hora coufiat ex 40 momentts. 2 Iuſt. 318. (2, if not 60.) 

A day is uſually intended of a natural day; as, in an indictment 
for burglary, &c. Co. L. 135. a. | h 

In an appeal. 2 f. 318. 

Vide Tempts, (B 1, &c.—C 1, Sr.) 


— 8 — 
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{A) When the King ſhall have the Year, Day, and 
| | Waſt. | | 
D the /. Prey. Reg. 17 Ed. 2. 16. Rex habebit omnia catalla ſe- 


| lonum, et ſi habeant liberum tenementum flatim capietur in manus 
domim regis, et rex habeat omnes exitus ejuſdem per unum annum, et unum 
_ 4 tenementum illud vaſiabitur et deſiruetur de domibus, boſcis, gar- 
e, | 

The waſt was to ſhew a deteſtation of the crime. 82. P. C. 190. 
2 Inff. 37. | 8 5 

The year and day was originally by allowance of the lord of the 
fee, who was entitled to the eſcheat, who allowed the king the year 
and day, by way of compoſition for the waſt. St. P. C. 190. 

And by Mag. Char. 9 H. 3. 22. it is declared, that the king ſhall 
have it ouly for one year and one day. | 

But now it is ſettled, that the king ſhall have the year, day, and 
Waſt, if the lord does not make compoſition for it. St. P. C. 190. b. 
Dub. 2 Inſt. 37. * hg 

And that for petit treaſon, or felony. St. P. C. 190. b. 0 

Ant in all caſes, where the felon had an eltate not impeachab 
for waſt: as, ii he was ſeiſed in fee, or in tail. St. P. C. 190. l. 
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If he was ſeiſed in right of his wife, the king ſhall have whe Jeu 
day, and wait, in the lands of the wife's inheritance. St. P. C 


6. 2 Kol. 3715. | | 
MM the king {hall have the year, day, and waſt, tho? the land was 


ancient demeſne St. P. C. 191. 2. | 


Tho? a felon being indicted have a charter of pardon. St. P. C. 
191.4. Cont. ibidem. Vide poſt. (B). | 

Tho' the felon was killed in a purſuit after an eſcape out of 
ſanctuary, and this matter be preſented before the juſtices in Eyre. 


St. P. C. 191. 4. | 
) When not. 


RY? if the felon have only for life, or for years, the king ſhall 
not have the year, day, and waſt. Sr. P. C. 191. a. 2 Inft. 37. 

So, if the felon was ſeiſed only as mortgagee, ſubject to a con- 
dition, St. P. C. 191. a. | 

Or, was ſeiſed by freſh diſſeiſin. St. P. C. 191. 4. 

Or, held at fee-farm rendring the true value. St. P. C. 191.3. 

Or, was tenant in tail. 2 [nft. 37. 2 | 

So, the king ſhall not have the year, day, and waſt, of the lands of 
a clerk convict, St. P. C. 191. a. | | 
Nor, where a felon after indiment has a charter of pardon. St. 


PQ. 101-6." | | 
Nor, if there be lord, meſne, and tenant, and the meſue is at- 
tainted. 2 1nft. 37. Ins 8 
Nor, where the land is not of the value of 40 d. or ſuch ſmall 
value; becauſe the ſuing it out of the king's hands will coſt more 


than the value of the land. Sz. P. C. 191. a. 


The commencement of the year, day, and waſt, ſhall be preſently | 
after office found, and not before, FN net, 

And therefore, if office be not found till 20 years after the at- 
tainder, yet the king ſhall have it for a year and day afterwards, 
tho' the words of the St. Prer. Reg. 16. are Statim capietur in manus 
domini regis. St. P. C. 191.4. | 9: FE 

m—_ it is intended, that the king ſhall have the firſt year. F. N. B. 
144. K. 15 

And, all the profits in the meſne time are alſo the king's; for the 
lord cannot have the eſcheat, till the king has had his year, day, and 
waſt. Sf. P. C. 191. a. | | 

And therefore, a writ hes to inquire if the king has had the year, 
day, and waſt, before the lord ſhall have the land out of the king's 
hands. St. P. C. 191. 6. ä 2 „ 

And if it be found, that the king Had the lands for à year and 
a day, it is ſuthcient; tho? it be alſo found, that B took tlie profits 
for * year; for he ſhall anſwer for them to the king. F. N. B. 
144. K. 88 re! Ds 

The prerogative to have the year, day, and waſt, is a profit an, 
nexed to the king's crown, St. P. C. 191. 6. ; 
2 ou N none can claim it by reaſon of à franchiſe. $2. 

C. 191 6. mY "ek 
Nor, can the king grant it to another before office found. S.. 
P. C. 191.6. n 8 * e 

But 
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But after the king is entitled by office, he may grant or commit 
the land to another during the year and day, and to take the profit 
of the waſt. St. P. C. 191.6. 


" _ANNATES. 
Vids Tenths (B). 
ANNOVYAN CE. 
Fide Juſticet of Peace, (B 24, c.) — Leet, (L 12, 13.) — Action upon 


the Caſe for Nuſance.— Parliament, (G 2.)— Prerogative, D 36.) 
Sewers, (C 3.) 7 | | 


ANNUITY. 
(A) What ſhall be a good Grant. 


(A 1.) In reſpect of Continuance. 


N annuity is an annual ſum of money granted to another in 
A fee, for life, or years, which charges the perſon of the grantor 
_ Co. L. 144. b. | | | 

„ it may be due by preſcription. | | | 

So, it may be granted to another for every year that he ſhall be 
reſident in ſuch a town, or in ſuch a pariſh; for it is annual at his 
will. 1 Rel. 226. J. 10. | 

Or, every E2fter-day that he comes to ſuch an houſe ; tho' per- 
haps he never will come there. 1 Rol. 226. J. 15. 

So, it may be granted at every twenty years, tho it be not annual. 
1 Rel. 226. J. 20. 3 | 

If a grant be to A. for life to be paid at the feaſt of Eafler, or 
twenty days after, and he dies after Eaſſer within twenty days; the 
— ſhall not have it; for the laſt day was the time of payment. 

al. 1. 3 

Uf the annuitant of an annuity payable half yearly dies before 
the half year is completed, nothing is due for the time he lives; ſo 
the purchaſer from A. who has an intereſt for life in ſtock, (which 
was originally fecured on a mortgage, but transferred by order of 
Chancery,) if A. dies before Chriſtmas dividend becomes due, is en- 
titled to nothing for the time A. lived after the laſt dividend ; other- 
waſe, had it remained, on the mortgage. N early V, Smith, T. I 7453 
3 Aclyut, 260, 


(A 2.) In reſpe to the Conveyance.) | 


[By . 17 G. 3. c. 26. in every deed, inſtrument, or other aſ- 
ſurance, whereby an annuity or rent-charge ſhall be granted, the 
conſideration really and bond fide, ( which ſhall be in money only, ) and 
alſo the name or names of the perſon or perſons by whom and on 
whoſe behalf the ſaid conſideration or any part thereof ſhall be ad- 


vanced, 
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vanced, ſhall be fully and truly ſet forth in words at length; other- 
wiſe, ſuch deed, &c. ſhall be void. 7 3-] ; 

[Money lent and paid at different times for the education and ad- 
yvancement of the defendant, is a good conſideration for the grant 


of an annuity. *Kelfe v. Ambroſſe, B. R. E. 38 Geo. 3. 7 T. R. 


* | 
7 Neck a conſideration is ſufficiently expreſſed in the deeds under 
the deſcription of money lent and advanced, and alſo paid, laid 
out, and expended to and for the maintenance, education, and ad- 
vancement in the world of the defendant.” Bid. 
[And a memorial of every deed, bond, Qc. w y any annuity 
or rent-charge ſhall be granted, for one or more life or lives, or for 
any term of years or greater eſtate determinable on one or more 
life or-lives, ſhall, within twenty days of the execution of ſuch deed, 
c. be inrolled in Chancery; every ſuch memorial containing the 
day of the month and the year when the deed, &c. bears date, and 
the names of all the parties, and for whom any of them are truſtees, 
and all the witneſſes, and ſetting forth the annual ſum or ſums to be 
paid, and the names of the perſon or perſons, for whoſe life or lives, 
the annuity is granted, and the conſideration of granting N; other- 
wiſe ſuch deed ſhall be void. /. 1.] 
| [And the clerks of the inrolments in Chancery ſhall keep a pare 
ticular roll on which ſuch memorials ſhall be entred in the order 
of time in which they come into the office, and there ſhall be ſpe- 
ciſied on the roll the certain day, hour, and time on which the me- 
morial is brought into the office, and a certificate of the inrolment 
ſhall be granted when required. /. 5. 1 
[And, before the entry of judgment on any warrant. of attorney 
for recovering or ſecuring the payment of any annuity or rent-charge 
granted before the paſſing of the act, and before execution ſued 
out, or action brought on any ſuch judgment entred at the time of 
paſſing the act, or on any deed, Sc. then executed. for the purpoſes 
aforeſaid, a like memorial ; otherwiſe judgment on ſuch warrant of 
attorney, execution on ſuch judgment or proceeding on ſuch action 
ſhall reſpectively be void. / 2.] 
[Where an action was n by executors on a bond given by 
the defendant to their teſtator for ſecuring an annuity, IF upon 2 
lea of non eff factum they obtained a verdict and judgment, and 
vied execution thereon; the court held that this was not a caſe 
where they could give relief upon a ſummary application under the 
annuity act for a defect in the memorial. Buck v. Tyte, B. R. H. 
38 Geo. 3. 7 T. R. 495. 1 Za | 
[Where an ejectment was brought to recover poſſeſſion of lands 
extended under an elegit on a judgment confeſſed, which had been 
entred ppon a warrant of attorney given for ſecuring an annuity, 
it is too late for the grantor to object to the conſideration of ſuch 
annuity on a ſummary application for ſtaying the proceedings after 
verdict in ſuch ejeAment, becauſe he had an opportunity of making 
” e to the action. Withy v. Woolley, B. R. J. 38 Geo. 3. 
7 7. K. 540.] be el | 
IA ci. fa. to revive a judgment obtained before the paſſing of the 
act is an afion within the ing of this ſection; therefore for 
want of compliance with the requiſites of the act before 3 
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ſuch ci. fa. an execution thereon was ſet aſide on motiom. 1 Term 
l | W 
IIf any part of the conſideration be returned to the perſon ad- 
vancing the ſame; or if the conſideration or any part of it be paid 
in notes, and any of the notes with the privity and conſent of the per- 
ſon advancing x ſame be not -paid when duc, or be cancelled or 
deſtroyed without being firſt paid; or if the conſideration or any part 
of it be paid in goods; or if any part of the conſideration be re. 
tained on pretence of anſwering the further payment of the annuity, 
or any other pretence : on application to the court in which any ac- 
tion ſhall be brought for the payment of the annuity, or judgment 
entred, to ſtay proceedings on the judgment or action, the court may 
order the deed, Sc. to be cancelled, and the judgment, if any has 
been entred, to be vacated. /. g.] oy 

[A ſolicitor, who advances his own money on the purchaſe of an 
annuity, is not entitled to any commiſſion fee; and if any part of 
the confider tion money be returned. to him by the grantor, as a 
charge for ſuch commiſhon, the court will ſet aſide the annuity deeds. 

Broomhead v. Eyre, B. R. H. 34 G. 3. 5 T. R. 597.1] | 

Tho? by comparing this ſeCtion with , 1 & 2. it appears that the 
legiſlature meant to put notes duly paid with a proper allowance for 
the time they had to run, on the ſame footing with money, and that 
money is only contradiſtinguiſhed from goods; yet the notes muſt 
be particularly and circumſtantially ſet out in the memorial, that 
the court may ſee whether a full conſideration was given or not. 
3 Term Rep. 298. [Berry v. Bentley, B. R. E. 36 Geo. 3. 6 T. R. 
690. | | | | 
N50 the ſame rule holds in the caſe of country bank notes. Mor- 
ris v. Wall, C. P. H. 38 Geo. 3. 1 B/. & Pull. Rep. 208.) 

[By fe. 17 Geo 3. c. 26. /. 8. it is enacted, © That nothing ſhall ex- 
tend to any annuity or rent-charge given by will or by marriage- ſet- 
tlement, or for the adyancement of a child; nor to any annuity or 
rent-charge ſecured upon lands of equal or greater annual value, where- 
of the grantor was ſeiſed in fee ſimple or in fee. tail in poſſeſſion at 
the time of the grant, or ſecured by the actual transfer of ſtock in any 
of the public funds, the dividends whereof are of equal or greater an- 
nual value than the ſaid annuity; nor to any voluntary annuity grant- 
ed without regard to pecumiary conſideration 3 nor to any annuity or 
rent-charge granted by any body corporate, or under any authority or 
truſt created by act ot parliament ; nor to any annuity where the ſum 
to be paid does not exceed 101. annually, unleſs there be more thau 
one ſuch laſt- mentioned annuity from the ſame grantor or grantors, to 
or in truſt for the ſame perſon or perſons,”] . MATTY 
{This ſection extends only to thoſe caſes where an actual transfer 
of the ſtock 1s made for the purpoſe of ſecuring the annuity. Hud- 
en v. Skinner, J. R. H. 36 Geo. 3. 6 T. R. 596.) | : 
[A, who was tenant for life, with. remainder to truſtees, Ge. 
remainder to his fiſt and other ſons in tail, remainder to himſelf in 
fee, ſuſſered together with B. lis only ſon a recovery, 'and declared 
the uſes to ſuch perſon and for ſuch eſtate, Cc. as they ſhould jointly 
appoint; they jointly granted an annuity, and appointed and granted 
the lands to C. for a term of years in truſt ſor the grantee. It was 
holden that this caſe came within the exception of the act. Halſey 

v. Hates, B. K. E. 37 Geo. 3. 7 T. R. 194.] [But 
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But if the ſecurity be ſet aſide for want of complying' with the 
formalities of the act, the conſideration of an annuity being partly a 
debt antecedently due for goods ſold, and the reſidue money paid at 
che time of granting it, may be recovered back by the grantee in an 
action of aſſumpfit ; but where the conſideration is goods ſold at the 
time of granting the annuity, whether the value can be recovered. 
Qu. 1 TermRep. 732.1 mg 88 | 3 
And where an annuity bond granted by two becomes void for 
want of being regiſtred, the grantee cannot recover any part of the 
conſideration money from the one who was known to be only a ſurety 
for the other, and had not in truth received any part of it, notwith- 
ſtanding they both joined in a receipt for it; for a receipt is not con- 
cluſive evidence againſt the party who ſigns it. 2 Term Rep. 366.] 
[A deed not regiſtred according to the directions of this act is 
abſolutely void, and not merely voidable. 2 Term Rep. 603. 5 Term 
Rep. I2, S. P.] 5 | 
[Where a warrant of attorney has been given to confeſs a judgment 
to ſecure an annuity, {together with other ſecurities,) the memorial 
muſt ſtate the warrant of attorney, as well as the other ſecurities. 
And there is no difference, whether the annuity were granted and the 
warrant given before or after the paſſing of the act. Davidſon v. Foley, 
C. P. M. 32 Geo. 3. 2 H. Bl. 12. Hopkins v. Waller, B. R. M. 
32 Geo. 3. 4 T. Rep. 463. ] | 5 
[A memorial of annuity deeds ſtated a deed poll, by which (after 
reciting that A. had formerly granted an annuity of 24 /. to B., who 
had aſſigned to C.; and that 4. had agreed to grant a farther an- 
nuity of 7/. to C. for 42 J.) certain tithes, &'c. were aſſigned by A. 
to C.; and alſo a bond by A. to C. in 400 J. for ſecuring © one an- 
nuity of 31 /.” without reference to the deed poll; it was holden, 
that the conſideration for the annuity ſecured by the bond ſhould have 
been ſtated, and that for want of it the bond was void, the annuity 
mentioned in jt not appearing to be the ſame annuity as that ſecured 
by the deed poll. Saunders v. Hardinge, B. R. MH. 33 Geo. 3. 5 T. 
9. | | | 
Tit 3. be ſet forth in the memorial that the conſideration was ſo 
much in money paid, when the real conſideration is part in money, 
and the giving up a former annuity, the court will ſet aſide the ſecu- 
rities. Waſburn v. Birch, B. R. M. 34 Geo. 3. 5 T. R. 472.] | 
[Where 1200 J. had been paid for the grant of an annuity, and 
the ſecurities, to prevent their being regiſtred, had been renewed 
from 20 days to 20 days, and then 600 J. had been paid for the grant 
of a further annuity, and the ſecurities renewed in like manner, and 
| ſometimes after a longer period than 20 days, and afterwards had 
been regiſtred, a memorial of the annuity, ſtating the conſideration 
to be 1800 J., was deemed a valid memorial. Symmonds v. Mortimer, 
B. R. H. 33 Geo. 3. 5 T. R. 139.1 
Where the conſideration of an annuity was ſtated in the memorial 
to be 640 /., 105 l. of which was paid in money by the grantee to the 
grantors at the time, and the remaining 535 J. was paid by the gran- 
tee at the deſire of the grantors to — * perſon to redeem a former 
annuity granted by them, for which only 480 J. was paid, this was 
holden a ſufficient conſideration within this act. Ax parte Fullon, 
. K. T. 33 Geo. 3. 5 T. K. 283-] ET: 
0 {And 
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And a creditor of the grantor may take advantage of it. Saunders © 
V. — B. R. M. Os. 3. 57. R. g.) 25 | 

Uf the memorial be defective, the whole deed is void to all intents 
end purpoſes, even though there are other parts unconneCted with the 
annuity. Dann v. Dolman, B. R. T. 34 Geo. 3. 5 T. R. 641.] 

[A., being entitled to a life-eſtate ſubject to a condition not to 
charge or incumber it, granted an annuity, and demiſed the land as a 
ſecurity ; but there being a defect in the memorial, it was holden 
that the deed was wholly void, and did not work a forfeiture of the 
eſtate, id.] | | | 

[A bond, given by a third perſon to ſecure the payment of an an- 
nuity, muſt be regiſtred as well as the deeds made by the grantor 
himſelf. Roſber v. Hurdis, B. R. T. 34 Geo. 3. 5 T. K. 678.] , 

LA. grants an annuity to B., the whole of which B. aſſigns to C., 
there being a memorial inrolled of all the original ſecurities, it is not 
neceſſary that there ſhould be alſo one of the aſſignment. Dixon v. 
Birch, C. P. 34 Geo. 3. 2 H. Bl. 307.; and n. (a) to ſame caſe.] 

[Bank notes are conſidered as money within this act. Wright v. 
- Reed, B. R. H. 30 Geo. 3. 3 T. R. 554. Couſins v. Thompſon, B. R. 
T. 35 Ges. 3. 6 T. R. 335. And therefore if bank notes and caſh 
be given as the conſideration of an annuity, the whole may be ſtated 
in the memorial as ſo much money. id.] | 

[If the conſideration of the annuity appear on the memorial by wa 
of recital in a deed, it is ſufficient, Sowerby v. Harris, B. R. a. 
32 Ges. 3. 4 T. R. 494. Hodges v. Money, B. R. H. 32 Gee. 3. 
4 T. R. 500. Couſins v. Thompſon, B. K. 7. 35 G. 3. 6 T. K. 335. 

[If ſeveral deeds be given to ſecure an annuity, and the conſider- 
ation be expreſſed in all, the memorial need ſtate the conſideration 
only once. Hodges v. Money, 4 T. R. 500.] 

[If a bond and warrant of attorney to confeſs judgment be given 
to ſecure an annuity, the warrant of attorney need not expreſs the 
_ conſideration, if the bond do. 1bid.] 5 

[The grantor of an annuity having aſſigned a leaſe for the ſecuring 
the payment of it, and having afterwards ſold his intereſt in the leaſe 
to a fair purchaſer, it was holden that the latter was not entitled under 
this act to apply to the court to have the ſecurity given up to be 
cancelled, becauſe the memorial had not been duly regiſtred. Gar- 
woed v. Sanders, B. R. MH. 36 Geo. 3. 6 T. K. 403.] 

[A memorial under this act ought to ſtate the names of the wit · 
neſſes to the reſpective inſtruments under which the annuity is ſe- 
cured; ſtating that a/ the inſtruments were atteſted by A. B. &c. 
or one of them, is inſufficient. Hart v. Lovelace, B. R. M. 36 Geo. 3. 
6 T. KR. 471. If the validity of an annuity has come in queſtion be- 
fore a court of competent juriſdiction, no other court will ſuffer the 
ſame objection to be ſtirred again. Bid. If ſeveral deeds be given 
to ſecure an annuity, and one of them be not properly inrolled. 
Qu. If all of them be not void by this act? id.] ; 

[The court will not ſet aſide annuity deeds for a mere clerical miſ- 
take in the memorial ; as if, in ſtating the aſſignment of a term of 61 
years, it ſet forth a term of 62; or, if after reciting the true conſi · 
deration, e. g. 280 l. it afterwards ſtate © which ſaid ſum of 2504. 
was paid,” Er. Inet v. Everard, B. R, H. 36 Geo, 3» 6 X. 
$45. A conſideration of 105. paid to a truſtee need not be ſer forth 


4 in 


ANNUITY. 495 


in the memorial as part of the conſideration, Ince v. Everard, B. R. 
H. 36 Geo. 3. 6 T. R. 545. It need not be ſtated, that the annuity 
was payable for the portion of time from the laſt quarter day to the 
death of the annuitant. Bid. n 

[If A., who is entitled for life to the dividends in a certain ſtock 
| ſtanding in the names of truſtees, grant an annuity to B. payable out 
of the dividends, and empower the truſtees to pay B., ſuch annuity 
will be ſet aſide if not regiſtred. Hudſon v. Skinner, B. R. H. 36 G. 3. 
6 T. K. 596.] | 1. 5 

[A fine levied of a rent-charge, aſſigned by way of annuity, will 
not give the court of C. P. authority to ſet aſide the annuity ſecu- 
rities, c. on account of a defective memorial, there being neither 
a warrant of attorney to enter, nor judgment actually entred in that 
court. Crauford v. Cains, C. P. H. 35 Geo. 3. 2 H. Bl. 438. 


[A memorandum, indorſed on a deed, (by which an annuity is 


granted for the life of the grantor,) importing that the grantor ma 
redeem on certain terms, muſt be inſerted in the memorial. Stead- 
man v. Purchaſe, B. R. T. 36 Geo. 3. 6 T. R. 137.] 


[And a clauſe of redemption, contained in the body of the an- 


nuity deed, muſt be inſerted in the memorial. Harris v. Stapleton, 
B. R. E. 37 Geo. 3. 7 T. R. 205. | | 


[If the conſideration money of an annuity be paid by an agent on - 


behalf of the principal, it muſt be ſo ſtated in the deed, and it is not 
ſufficient to ſtate that it was paid by the principal. Duke of Bolton v. 
Williams, 2 Veſey jun. 138. 152. 4 Br. Ch. Caf. 297. Dalmer v. 
Barnard, B. R. E. 37 Geo. 3. 7 T. R. 248. Glaſſe v. Mount, B. R. 
AM. 38 Geo. 3. 7 T. K. 390. ] 15 

If an annuity deed contain a proviſo that the grantor may re- pur- 
chaſe, the memorial of ſuch deed muſt ſtate the proviſo and the terms 
and conditions of redemption. It is ſufficient to ſtate the annuity to 
be redeemable “ on ſuch notice, terms, and conditions, as are in the 
deed expreſſed.” Fx parte Anſell, C. P. T. 37 Geo. 3. 1 B. & 
Pull. Rep. 62.] | 1 | 
[Where upon a ſummary application to ſet aſide an annuity for 
non-compliance with the requiſites of the ſtatute the rule was diſ- 
charged upon diſcuſſion of the merits, the court will not entertain a 
ſimilar application between the ſame parties on the ſame ſtate of facts, 
though grounded upon a new objeCtion to the annuity, which was 
not before urged or conſidered. Greathead v. Bromley, B. R. H. 
38 Gee. 3. 7 T. R. 455.) | . . 

[Deed reciting an agreement for ſale of a life intereſt in ſtock, in 
which there is a covenant to make good any deficiency of the pro- 
duce to the extent of the annual ſum ſpecified ; and to pay a propor- 
tion thereof in caſe of death between the days of payment; a memo- 
rial is regiſtred. This is an annuity and not a ſale. Hood v. Buri. 
ton, 2 Veſey jun. 29.) 


[Inſtruments to ſecure, as well as thoſe granting annuities, are 


within the annuity act. id.] 

Aſſignment of ſtock in truſt to pay two annuities of 50 l. each to a 
different perſon for the ſeparate conſideration of 400 /. each. The 
memorial is of one annuity of 100 J. to the truſtee in truſt to pay 500. 
to each ceſſuy que truft, for the ſum of Bood. It alſo omits to ſtate a 


contingent intereſt in one of the annuities: R. to be inſufficient, and 


the annuities void, Did.) | [Annuities 


— * ” on *- 9 
= - "Þ x3 — 
—— 

— —— 


4 
* vg. FINS: 89 2 
ww — 


495 « AN NUTLT.T; 


\\[Annuities void, the conſideration and mode of payment not being 
truly ſtated in the memorial; it alſo mentioned only generally the 
bond and warrant of attorney, but neither the parties, nor the dutics, 
nor the conſideration of the ſame, Duke of Bolton v. Williams, 
2 Veſey jun. 138. ] 1 450 5 
[All the inſtruments ſecuring an annuity make but one aſſurance; 
and if one inſtrument. be defectively ſtated, the whole is vitiated. 
The worg /ch in the act applies to all the deeds. id.] 

[Aſſignment of an annuity within the annuity act: where it is bad 
the aſþgnce has no right to ſtand in the place of the grantee, whom 
he paid for it. Nor will the court direct a new aſſignment, if the 20 
days for inrolling the memorial be elapſed ; for it would be void at 
law. bid.) | | 5 | 

[A feme-covert, grantee of a rent-charge, aſſigned it to ſecure an 
annuity : on bill of interpleader by the owner of the eſtate againſt 
the grantee and aſſignee, the aſſignment being decreed void, Lord 


Loughborough C. held the aſſignee not entitled to be repaid the conſi- 


deration out of the arrears of the rent-charge in court, but ordered 
them to be paid to the grantee, ſince ſuch conſideration was, if any 
thing, a general debt at law due from the grantee to the aſſignee, 
but no lien on that fund. 1bid.] | 

[An annuity memorial, ſtating that the conſideration money was 
paid to A., B., and C., „ ſome or one of them,“ is bad; though it ap- 
pear that the money was paid on the day, on which the deed was ex- 
ecuted by them all. Yaux v. Anſell, C. P. E. 38 Geo. 3. 1 By. & 
Pull. Rep. 224 ] | 

The firſt ect. of the act requiring the annuity deeds, Oc. to be in- 
rolled within 20 days of the execution, Sc. means within 20 days 
excluſive of the day of execution. 16:d.} * 

[If an annuity be granted in conſideration of the grantee's giving 
up his buſineſs to the grantor, it need not be regiſtred under this act. 
Creſpigny v. Wittenoem, B. K. T. 32 Geo. 3. 4 T. R. 790. Hutton 
v. Lenvis, B. R. T. 34 Geo. 3. 5 T. R. 639. Even though at the time 


of the grant, the grantee agreed to athgn over to the grantor the 


houſehold furniture, &c, at an appraiſed value, and to lend a ſum of 
money to the grantor to be repaid with intereſt. 1b:d.] | 

[The memorial of an arftuity deed ſtated it to be executed on the 
truſts therein mentioned, and on further truſt, that if any of the pay- 
ments ſhould be in arrear 20 days after becoming due, the grantee 
might levy them out of the rents; the grantor moved to ſet aſide the 
annuity, becauſe the memorial did not diſcloſe the truſts referred to; 
but it appearing by an affidavit of the grantee that he bought the an- 
nuity for himſelf, and that there were no other truſts but that ex- 
preſſed, the court held the memorial ſufficient. Toldervy v. Allan, 
B. R. H. 34 Ges. 3. 5 T. K. 480.] 

[An annuity deed was ſet aſide becauſe the memorial only ſtated 
that part of the conſideration was paid by the grantee to the truſtee in 
truſt, and for the purpoſes therein mentioned, without diſcloſing thoſe 
truſts; and that the demiſe was made by the grantor to a truſtee 
upon the truſts therein mentioned, without ſaying what the truſts 
were. Dann v. Dolman, B. R. T. 34 Geo. 3. 5 T. R. 641.] 

[Where part of the conſideration of an annuity is paid over by the 


grantee to a third perſon, with the conſent of the grantor, or is 2 
Counte 
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counted for to the grantor by a note from a third perſon, the 
whole of the tranſaction muſt be {tated in the memorial, or other- 
wiſe the deeds will be ſet aſide. Watts v. Millard, B. R. E. 34 G. 3. 
s T. R. 598.] | | ; : 

[If ſeveral deeds be executed to ſecure one annuity, and the Chriſ- 
tian name of the witneſs to one of the deeds be omitted in the me- 
morial, it is immaterial. 464d. ] | 

[[t is no objeCtion to one of the deeds that it aſſigns © the ſalary 
of the grantor of ſo much per annum,” without ſaying what ſalary it 
is. bid. | | 

[An * granted by A. to B., and which was regularly regiſ- 
tered,” was redeemed by virtue of a clauſe of redemption in the deeds, 
where the deeds were delivered up to the grantor uncancelled ; and 
he and the attorney agreed that if at any future time the former 
ſhould wiſh to borrow money on the ſame terms, thoſe deeds ſhould 
be given as a ſecurity on a ſubſequent application by the grantor ; the 
attorney advanced the ſame money on having the ſame deeds delivered 
to him, bur the deeds were ordered to be cancelled, becauſe this re- 
grant of the annuity was not regiſtred. Hammond v. Foſter, B. R. 
Z. 34 G. 3. 5 T. K. 635.] 1 | 

[An annuity was ſet aſide becauſe one of the truſts (viz. that in 
caſe the grantor ſhould leave the kingdom he ſhould pay any extra 

expence of the grantee in inſuring his life) was not ſtated in the me- 
morial. Cummins v. Iſaac, B. R. E. 39 Geo 3. 8 T. R. 183.] 

In a conveyance of a life- intereſt in an eſtate to a truſtee in truſt 
for ſecuring an annuity, it was firſt ſtipulated that the truſtee ſhould 
permit the grantor to receive the rents and profits till default made 
in the payment of the annuity, and then in truſt for the grantee, 
the memorial ſtated the truſt to be for the grantee generally, which 
was holden ill. Taylor v. Johnſon, B. R. E. 39 Geo. A 8T K. 184.] 

[And therefore where a perſon againſt whom a Ai of fi. fa. is 


taken out, is in poſſeſſion of goods under a deed, which was given in 


conſideration of an antecedent debt, and a ſmall annuity payable 
from thenceforth, the ſheriff may return nulla bona, 2 T. R. 60 3.0 


(A 2.) By what Words granted. 


If a man grant an annuity i another to be received ont of his coffers, 
yet this is ſuſſicient to charge his perſon, and the ſubſequent words 
hall be rejected. 1 Rel. 227. l. 51. o | 
Or, to be received out of a bag of maney. 1 Nol. 227. J. 46. 
Or, to be received of a flranger. 1 Rel. 227. J. 48. 
So, if a man grant @ rent out of his manor, when he has not any 
manor ; this is a good annuity. 1 Kol. 227. J. 42. Vide Rent, (C 8.) 
Or, if he grant a rent of 20 l. per annum 70 be received of his tennis 
in D. when he has not any tenant there. 1 NL. 227, J. 40. 
Or, an annuity to be received out of his land in D. and he has only a 
rent there. 1 Rel. 227. J. 33. 2 
| So, if he grant an annuity to be paid out of his rent. 1 Rel. 227. 
30. 3 > 
8 So, if a man grant a rent of 20 l. 10 be paid out of cuſloms aſſigned to 
Sim by the king, this cafſhot be a rent, for a rent does not iflue out of 
a tent; but it ſhall be an annuity. Vide 1 Rel. 227. J. 20. | 
„ IK k | Or, 
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© [Annuities void, the conſideration and mode of payment not being 


truly (tated in the memorial; it alſo mentioned only generally the 


bond and warrant of attorney, but neither the parties, nor the dutics, 
nor the conſideration of the ſame, Duke of Bolton v. Williams, 


., . 
All the inſtruments ſecuring an annuity make but one aſſurance; 


and if one inſtrument be defectively ſtated, the whole is vitiated. 


The worg /uch in the act applies to all the deeds. Jbid.] 

[ Aſſignment of an annuity within the annuity act: where it is bad 
the aſhgnce has no right to ſtand in the place of the grantee, whom 
be paid for it. Nor will the court direct a new aſſignment, if the 20 
days for inrolling the memorial be elapſed ; for it would be void at 
law. Ibid.] | | 


[A feme-covert, grantee of a rent-charge, aſſigned it to ſecure an 


annuity : on bill of interpleader by the owner of the eſtate againſt 
the grantee and aſſignee, the aſſignment being decreed void, Lord 


| Loughborough C. held the aſſignee not entitled to be repaid the conſi- 


deration out of the arrears of the rent-charge in court, but ordered 


them to be paid to the grantee, ſince ſuch conſideration was, if any 


thing, a general debt at law due from the” grantee to the aſſignee, 
but no lien on that fund. id.] | | 

[An annuity memorial, ſtating that the conſideration money was 
paid to A., B., and C., * ſome or one of them,” is bad; though it ap- 
pear that the money was paid on the day, on which the deed was ex- 
ecuted by them all. Vaux v. Anſell, C. P. E. 38 Geo. 3. 1 Be. & 
2 ull. Rep.. 224. ] 


The firſt e. of the act requiring the annuity deeds, c. to be in- | 
rolled within 20 days of the execution, &c. means within 20 days 


excluſive of the day of execution. Bid.) 


[If an annuity be granted in conſideration of the grantee's giving 


up his buſineſs to the grantor, it need not be regiſtred under this act. 
Creſpigny v. Wittenoem, B. KR. T. 32 Geo. 3. 4 T. R. 790. Hutton 
v. Levis, B. R. T. 34 Geo. 3. 5 T. R. 639. Even though at the time 
of the grant, the grantee agreed to aſſign over to the grantor the 


houſehold furniture, Cc. at an appraiſed value, and to lend a ſum of 


money to the grantor to be repaid with intereſt. 1b:d.] 

[The memorial of an annuity deed ſtated it to be executed on the 
zrufts therein mentioned, and on further truſt, that if any of the pay- 
ments ſhould be in arrear 20 days after becoming due, the grantee 
might levy them out of the rents; the grantor moved to ſet aſide the 
annuity, becauſe the memorial did not diſcloſe the truſts referred to; 
but it appearing by an affidayit of the grantee that he bought the an- 
nuity for himſelf, and that there were no other truſts but that ex- 
preſſed, the court held the memorial ſufficient. Toldervy v. Allan, 
B. R. H. 34 Geo. 3. 5 T. R. 480.] CONE? 

An annuity deed was ſet aſide becauſe the memorial only ſtated 
that part of the conſideration was paid by the grantee to the truſtee in 
truſt, and for the purpoſes therein mentioned, without diſcloſing thoſe 
truſts z and that the demiſe was made by the grantor to a truſtee 
upon the truſts therein mentioned, without ſaying what the truſts 
were. Dann v. Dolman, B. R. T. 34 Geo. 3. 5 T. X. 641.) 

[Where part of the conſideration of an annuity is paid over by the 
grantee to a third perſon, with the conſent of the grantor, or is ac- 
counted 
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counted for to the grantor by a note from a third perſon, the 
whole of the tranſaction muſt be {tated in the memorial, or other- 


wiſe the deeds will be ſet aſide. Watts v. Millard, B. R. E. 34 G. 3. 


5 T. K. 598.) 5 | ; 
[If ſeveral deeds be executed to ſecure one annuity, and the Chriſ- 


tian name of the witneſs to one of the deeds be omitted in the me- 
morial, it is immaterial. 46d. ] | 

[[t is no objection to one of the deeds that it aſſigns © the ſalary 
of the grantor of ſv much per annum,” without ſaying what ſalary it 
is. bid.) | Ss 
An annuity granted by A. to B., and which was regularly regiſ- 


tered, was redeemed by virtue of a clauſe of redemption in the deeds, 


where the deeds were delivered up to the grantor uncancelled ; and 
he and the attorney agreed that if at any future time the former 


ſhould wiſh to borrow money on the ſame terms, thoſe deeds ſhould - 


be given as a ſecurity on a ſubſequent application by the grantor ; the 


attorney advanced the ſame money on having the ſame deeds delivered 


to him, but the deeds were ordered to be cancelled, becauſe this re- 
grant of the annuity was not regiſtred. Hammond v. Foſter, B. R. 
E. 34 G. 3. 5 T. K. 635.) 3 "TY 
(An annuity was ſet aſide becauſe one of the truſts (viz. that in 
caſe the grantor ſhould leave the kingdom he ſhould pay any extra 
expence of the grantee in inſuring his life) was not ſtated in the me- 
morial. Cummins v. Iſaac, B. R. E. 39 Geo 3. 8 T. R. 183.] 


[In a conveyance of a life-interelt in an eſtate to a truſtee in truſt 


for ſecuring an annuity, it was firſt ſtipulated that the truſtee ſhould 

permit the grantor to receive the rents and profits till default made 
in the payment of the annuity, and then in truſt for the grantee, 
the memorial ſtated the truſt to be for the grantee generally, which 
was holden ill. Taylor v. Johnſon, B. R. E. 39 1 8 T K. 184.1 

[And therefore where a perſon againſt whom a writ of /. fa. is 
taken out, is in poſſeſſion of goods under a deed, which was given in 
conſideration of an antecedent debt, and a ſmall annuity payable 
from thenceforth, rhe ſheriff may return nulla bona, 2 T. RK. 603.] 


(A 2.) By what Words granted. 


If a man grant an annuity 1s another t be received out of his coffers, 
yet this is ſuſſicient to charge his perſon, and the ſubſequent words 
thall be rejected. 1 Rel. 227. J. 51. 5 | 

Or, to be received out of a bag of maney. 1 Rot. 227. l. 46. 

Or, to be received of a flranger. 1 Rol. 227. J. 48. | 

So, if a man grant a rent out of his manor, when he has not any 
manor ; this is a good annuity. 1 Rel. 227. J. 42. Vide Rent, (C 8.) 

Or, if he grant a rent of 20 l. per annum 70 be received of his tenanis 
in D. when he has not any tenant there. 1 Rel. 227, J. 40. 


Or, an annuity to be received out of his land in D. and he has only a 


rent there. 1 Rol. 227. J. 333 | 
| So, if he grant an annuity to be paid out of his rent. 1 Rel. 227. 
- ZO. Ws | ; ; 
25 So, if a man grant a rent of 20 l. to be paid out of cuſloms aſſigned to 
. him by the king, this cafſhot be a rent, for a rent does not iſſue out of 
à rent; but it ſhall be an annuity. Vide 1 Rel. 227. l. 20. 


Vol. I, | 4 Or, 


A 


498 ANNUITY. 


Or, the queen, out of cuſſoms aſſigned to her for abꝛuer. 1 Rol. 227. 


J. 20. . 


So, if one grant a rent out of land, which is afterwards evicted - 


by an elder title, the grantee ſhall have an annuity. 

So, if a rent-charge be determined by the act of God, or of the 
law. Co. L. 148. a. | | | 

So, if a man grant a rent out of land in which he has nothing, 
proviſo that he be not charged for this in a writ of annuity, it ſhall be a 
good annuity ; for the proviſo being repugnant, is void. Co. IL. 
146. a. 2 Bul. 149. | ; 

If a feoffor reſerve 20 marks rent, and afterwards the feoffee by 
another deed bind himſelf to pay 20 marks per annum for the lands, 
which he had by his feoffment; this ſhall be an annuity, for it is 
other than the ſum reſerved. A | 

So, if a man grant a rent-charge out of his land, the gtintee has an 
election to take it as a rent, or as an annuity, Lit, Sef, 219. 2 Bul, 
148. Vide paſt. (C 1.) Vide Rent, (C 8.) 

And if the grantor be ſeiſed for the life of another, who dies, and 
the grant is for his own life, it ſhall be an annuity. R. 2 Bul. 148. 

If a man grant a rent-charge, or an annuity in ſee, the grantee, 
his heirs, or aſſigns, may have a writ of annuity for it. Co. L. 144. ö. 


If an abbot, prior, parſon, &c. with aſſent of the ordinary grant 


an annuity for a valuable conlideration, the grantee ſhall have a writ 
of annuity, 1 Kol. 226. J. 50. | 3 

Or, if the ordinary with aſſent of the parſon and patron grant it. 
1 Rol. 226. J. 53. 


If two grant an annuity to another, the grantee ſhall have but one 


annuity. Co. L. 144. 6. | 
If two grant a rent, proviſo that it ſhall not charge the perſon of one 
of them, a wrighaf annuity lies only againſt the other, Co. L. 146. 6, 
But if A. being ſeiſed in fee, he and B. grant a rent- charge out 
of land: both are chargeable in a writ of annuity. Co. L. 144. 6. 
And if they grant an annuity, and oblige themſelves, et utrumque 
noſirum, they are chargeable ſeverally, or jointly for it. Co. L. 144-6. 


(A 3.) By what, not. 


But for a rent created upon a reſervation, a writ of annuity does 
not tie. 1" Kal. a26. 35 Co. L. 144.6 | 

Tho' the feoſfee or leſſee by deed, reciting the rent reſerved, grant 
that the feoffor, &c. for his greater ſecurity may diſtrain for it upon 
other land. 1 Rol. 227. J. 3. > 

So, if a rent be granted for owelty of partition, a writ of annuity 
does not lie. Co. L. 144. b. 1 Rol. 227. l. 7. „ 

Or, in lieu of dower; for it ſhall be real in the nature of the 
land, for recompence whereof it was granted. R. Poph. 87. 

So, if a rent-charge be granted, with a proviſo, hat it ſhall not 
charge his perſon, a writ of annuity does not lie, Lit. Se. 220. 

Or, if upon a grant of a rent-charge, there be a defeazance, that 
it ſhall not charge his perſon. Co. L. 146. 5. . 

Or, if the grant be, that the grantee ſhall diſtrain for the rent. Lit. 
Sect. 221. 8 | 


So, if the king grant an annuity, and does not grant it out of - 
exci 


iſe 


annuity determines by his death. 1 Rol. 226. l. 25. 
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exciſe or other revenue, it ſhall be void for it cannot charge his 


| perſon. 1 Sal. 58. 


() Who are bound to Payment. 


F a man grant an annuity to another in fee, his heir ſhall not be 

bound to the payment without an expreſs lien. 

And therefore, if the grant does not ſay, for him and his heirs, the 
Though he afterwards binds himſelf and his heirs to warranty; 

for that does not enlarge the grant. 1 R. 226. J. 30. . 
And therefore, the heir cannot be charged in a writ of annuity 


due by preſcription ; for it does not appear what lands his anceſtor 


had at the time of the grant. Co. L. 102. a, 
But if a%parſon, Sc. before the fat, El. had granted an annuity 


with aſſent of the patron and ordinary for a valuable conſideration, 


his ſucceſſor was bound. | 
So, if it were granted with aſſent of the ordinary, without the pa- 


tron. Co. L. 314. a. 


So, the ſucceſſor ſhall be charged for arrears in the time of his 


predeceſſor; for the charge is upon the church. R. Cro. El. 810, 


(C) Remedy, 
(C 1.) When a Writ of Annuity, or Diſtreſs, at Election. 


Ih a man grants. a rent-charge out of land to another, without a 
proviſo to exempt his perſon, the grantee has an election to diſ- 
train, or to have a writ of annuity for it. Lit. Sect. 219. 
But he has no election, where rent is reſerved upon a feoffment, 
&c. or granted for owelty of partition, with a proviſo, that it ſhall 
not charge his perſon, c. Co. Lit. 145. Vide ante, (A 3.) 


(C 2.) What ſhall be a determination of the election.] If the grantee 
brings a writ of annuity, he diſcharges the land from diſtreſs, if he 
appears, and counts at the return of the writ. Co. L. 145. a. 

Tho he does not afterwards proceed upon it. Co. L. 145. 4. 

So, if he diſtrain for the rent, and avow for it in a court of re- 
cord ; he determines his eleQion to claim it afterwards as an annuity. 
Co. L. 145. 5. | | 

So, if he bring an aſſize, and count for the rent in a court of re- 
cord. Co. L. 145. a. 1 Rol. 228. J. 50. 

90, if a rent be granted to two, and one diſtraing and avows in his 
own right, and mikes conuſance as ſervant of the other ; this ſhall 


be a determination of the election for both. Co. L. 146. a. 


If the grantee of a rent- charge purchaſe part of the land, where- 
by the whole rent is extinguiſhed, he. ſhall not afterwards have a writ 


of annuity tor he determined his- election by his own act. Co. L. 


148. a. 8 . | 
So, if a rent-charge be apportioned by act of law, he ſhall not af- 
terwards have an annuity ; for that muſt be brought upon the grant 
for the whole, or nothing. Co. L. 150. a, 


K k 2 | (C 3.) 
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(C 3.) What not.) But if a man bring annuity, al do not count 
upon it, it is not a determination of his election. Co. L. 145. a, 

Tho? he enter his writ in a court of record. Pid. 

So, if he bring an aſſize for the rent, and do not make his plaint 

upon it in a court of record. 61d, 

Or, diſtrains, and does not avow for the rent. Bid. 

So, if the wife of a grantee of a rent-charge demand her dower 
of the rent, the heir cannot claim it as an annuity ; for ke cannot 
make his election by claim. Co. L. 144. 6 

So, he cannot afterwards have an annuity for the two parts, for 
the whole ſhall be an annuity, or a rent-charge. id. 
So, if a grant of a rent be not for him and his heirs, and after the 
death of the grantor, the grantee brings a writ of annuity againſt the 
heir, and counts or proceeds to judgment, he may afterwards diſ- 
train as for a rent ; for the heir not being e, he had not any 
election. R. Dy. 344-5. 

If the leſſee of a tenant pur auter vie grant 2 tent · charge for fif- 
teen years, and the life dies, the grantee may afterwards have a vrit 
of annuity 3 ; for his death, which is the act of. God, does not deter- 
mine his election. R. Poph. 86. | 


When Debt lies for an Annuity, and when not, 
vide Dett, (A 6, 7.) 


(D) Writ of Annuity. 


A WRIT of annuity may be ſued by jufticies in the county, or in 
A ig. 

The proceſs in C. B. al be ſummons, attachment, and diſtreſs, 
F. N. B. 153. A. 

And by the flat. 23 H. 8. 14. upon default of diſtreſs, proceſs of 
outlawry. 

The original is the ſame as in debt: and therefore upon a tem- 
mons, or bill in plucito debiti, the plaintiff may declare in aunuity, 
Cont. Tel. 208. R. acc. 4 Mod. 143. 

An annuity ſhall be brought into the county, where the grant was 
made. F. N. B. 15 2. E. 

Or, if it be payable by a religious houſe, corporation, or parſon, 
where the houſe or church ſtands, or where ſeiſin of it was alleged. 
Jbid. 

So, it may be ſued in Wales by bill; for it is a perſonal _— R, 
Cro. Car. 171. Fon. 214. 

So, in the Exchequer, or B. R. by bill. Jon. 21 5. 


(E) Declaration. 


F an annuity be brought ie the grantor himſelf, the grant 
ought to be ſhewn. Win. Ent. 8. Co. Ent. 49. b. | 
If by an aſſignee, he ought to ſhew the grant, and the aſſignment 
to him by the grantee. Vin. Ent. 8 
If by an executor, the grant and the death of the grantee, Vin. 
Ent. 10. 1 | 


nt 


ent 


in. 
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If by the huſband againſt the terre · tenant after the death of his 


wife, for the arrears in his wife's lifetime, he ought to ſhew the 


grant, and the deſcent of the land, and the death of his wife. Win. 


Ent. 11. 4 7 3 35 
If there be a count for an annuity due by preſeription, the plain- 


| tiff ought to ſhew the preſcription, and a title to it in himſelf. Co. 


Ent. 48. | | 8 
The declaration in annuity ſhall ſay, quem ei debet, tho' the an- 


nuity be of a robe, and not of money. F. N. B. 152. C. 

nd if the grant be for life, the declaration hall ſay, virtute cijus 
ſeiſtus fuit in dominico ſuo ut de libero tenemento for his life. Co, Ent. 49. 
R. Cro. Car. 171. 2 Bul. 148. 


* 


And tho' this demand ſounds like a demand of a rent- charge, it 
ſhall be well, for his miſpriſion of the law ſhall not prejudice him. 


R. 2 Bul. 148. | | | 
But the declaration ought not to be in placito debiti, Carth, 355. 


(F) Pleas. 


1 the declaration the defendant may demur, if the plaintiff does 
not ſhew a good title. Vin. Ent. 9. | 

So, after oyer, he may confeſs the action, and thereupon there 
ſhall be judgment againlt him preſently. Win. Eut. 11. 

So, the defendant may plead riens arrear. Win. Ent. 10. 

Or, non conceſſit. Win. Ent. 11. R. 2 Leo. 13. 

Or, if the declaration is founded upon a preſcription, he may tra- 
verſe the preſcription. 

Or, deny the preſcription directly. Co. Ent. 49. a. 

But it is no plea, that the church is drowned, de/iroyed, &c, for it is 


due in reſpect of the profits. R. 1 Mod. 200. 


2 That nothing paſſed by the deed ; for perhaps it was not in ee before. 
„A £40.13; | | 
So, the Lande may plead a releaſe of all perſonal actions in 
bar of an annuity. Ju. 214. | 
Or, if a rent-charge be granted, which the grantee afterwards 
elects to have as an annuity, a releaſe of actions real made before the 
election. Jon. 214. | | | 
But a releaſe of real actions is not a good plea in an annuity ge- 
nerally, Cont. Co. L. 285. Acc. Jon. 214. c 
Nor, though there be a covenant to pay, if demanded by plain- 
tiff perſonally, that no perſonal demand was made. 2 Wil. 71. 
That the rent ⁊uas levied by dijtreſs, Co. Ent. 49. b. - 
That the d:fendant enfecſtrd the plaintiff of the land charged with the 
rent, N 
If an annuity was pro conſilio, that the plaintiff refuſed his counſel. 
But it is not a plea, that the grantee was attainted and impriſoned and 
could not reſort 10 him for counſels, N. Dy. 2. a. 
If the defendant makes default after appearance, before judg- 


ment there ſhall be a di/{ringas ad audiendum judicium. 2 H. 4. 1. 6. 
[Pu Bankrupt, D 3. 34.)] | | 15 
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(G) Judgment. 


TRE judgment in an annuity ſhall be for the annuity, and the 
4 arrearages before the action, and after. Co. Ent. 50. a. Cro, 
. 436. © | | 
So, — jury ought to give damages for non-payment, be the an- 
nuity claimed by deed, or by preſcription, 1 Rel. 88. 
And if the verdi& does not find damages, it ſhall be helpt by a 
releaſe of damages. R. 1 Kol. 88. 95 
But if the plaintiff demands an annuity due at Michaelmas laſt, 
and there was another quarter in arrear at Chri/tmas before the ac. 
tion brought, the judgment ſhall not be for the quarter due at the 
feaſt of Chriſimas, for that ſhall be intended to be ſatisfied. 1 Rel, 
225. J. 15. | | . 1 
And this quarter ſhall never be recovered by an annuity, 
So, if the annuity determines pendente lite, there ſhall not be judge 
ment for the arrearages z for the writ fails for ever. Co, L. 285. a, 
R, 2 Leo. 51. x 


- 
* 


(H) Execution. 


F the plaintiff recover in annuity, he may have an elegit, or 4 
Feri facias for the arrearages recovered, within the year. 1 Rol. 
229. J. 30. | | 
So, ater the year the plaintiff ſhall have a /cire facias, - 1 Rol. 229. 
l. 31. | 
hut the plaintiff after a judgment in annuity ſhall never have an 
annuity again for the arrearages recovered, 1 Rol. 229. J. 27. | 
Nor, for the arrearages incurred after the judgment, but he ſhall 
have a ſcire facias upon the judgment, which is always executory, 
1 Rol. 229. J. 37. | - 


- 


Annuity pro Conſilio. 
Vids Condition, (K 4.) 
ANSWER, 
Anſwer to a Bill in Equity. 


Vide Chancery, (K I, Se. —L—M—T, 6.)—Diſmes, (M 16.) Evi. 
dence, (C 3.) 


To Articles of Impeachment. 
Vide Parliament, (L 23.) 


APOTHECAR TY, 
Vide Phyſicians (C). 


APPE AI. 
(A) When it lies. 
F (A 1.) For the Death of a Man, 


IN appeal/is an accuſation of another in a legal form, for a 
A crime by him committed. Co. L. 123. ö. 287. b. St. P. C. 


8. 5. 
| , Antiently an appeal lay for high treaſon. St. P. C. 78. a. [3 If. 


182. | | 
, Bat 1 ſeems to be taken away by the f. 1 H. 4. 14. And now, 

if murder be made treaſon, an appeal does not lie. R. Dy. 50. 2. 
Ilt lies for petit treaſon, and charges that felonice proditorie et en 
malitia precognita murdravit. Foſter, 323.) ; 

And it now lies only by an heir upon the death of his anceſtor ; 
or by a wife upon the death of her huſband. 2 Sho. 375. 

By magna charta 9 H. 3. 34. nullus capiatur propter appellum famine 
die morte alterius quam viri ſui ; and therefore, the heir who brings the 
appeal muſt be a male. H. P. C. 182. | 2 

Or, an hermaphrodite, if the male ſex be predominant; otherwiſe 
not. 2 Ju. 6g. . | 8 

So, be ought to be immediate heir; for if the deceaſed leave iſſue 
a daughter, his brother ſhall not have an appeal. 

So, if the next heir die before, or after an appeal commenced, 
his heir ſhall not have an appeal. H. P. C. 182. Dub. Dy. 69. a. 

So, if the blood of the heir be corrupted by attainder, he ſhall 
not have an appeal. H. P. C. 182. | 

Yet, if he die after judgment in an appeal, his heir ſhall} demand 
execution. H. P. C. 182. | 

So, if the deceaſed leave a wife, who dies within a year before 
an appeal commenced, the heir of the deceaſed ſhall not have an 
appeal; for the action was once attached in another. H. P. C. 
181. | ” | 

Except, where the wife kills her huſband. H. P. C. 182. R. 
Cro, Car. 531. | | : 

So, an appeal may be brought by the heir, though he be an in- 
fant, H. P. C. 183. and the parol ſhall not demur. 2 Inf. 320. 
Mod. 461. | | - 
Or, above the age of 70 years. H. 183. though the defendant in 
fuch caſe be ouſted of battel. 2 Inf. 320. 

Though he derives his blood by females. H. P. C. 183. [Co. Lit. 
25.6. 2 Inſt. 68.] | 

So, if an appeal be againſt the heir himſelf, it may be by the next, 
as if the immediate heir had died without iſſue in the life of his an- 
ceſtor. H. P. C. 182. ; | | 

So, an appeal lies by the wife upon the death of her huſband. By 
the f. magna charta, 34. 1 

And ſhe may have an appeal, though ſhe had eloped in his life- 
time. H. P. C. 181. [1 ft. 33.) | 

Though the huſband was attainted. H. 181. 2 If. 69. [3 Inf. 
215. But in that caſe the heir cannot. 2 Inf. 69.] ] 1 
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But ſhe ought to be a lawful wife; for ne ung. accouple is a good 
plea. H. P. C. 181. 2 Inft. 68. [1 Infl. 33. b. | 

And if ſhe marry another, the-appeal is loſt for ever, though the 
ſecond huſband die before the year expires. H. P. C. 181. Semb, 
Dy. 88.b. 2 Inſt. 68. 

So, if ſhe marry after judgment, ſhe cannot have execution. 
H. P. C. 181. 2 Int. 69. | 

So, if the wife be eloped or divorced, ſhe cannot have an appeal. 
2 Inſt. 3i7. [I Mod. 130. 2 Inf. 68.) 

The huſband ſhall not have an appeal upon the death of his wife, 
but the heir. 3 Med. 157. 

There ſhall be no appeal by the ff. of Gloc. 6 Ed. 1. 9. upon a death 
by miſadventure, or /e defendendo. 2 Iuſt. 317. 


(A 2.) For a Robbery. 


So, a man who is robbed, may have an appeal of robbery or bur. 
glary. 2 R. 3. 22.6. | NS, 
Or, an appeal of larceny, if his goods are ſtolen, H. P. C. 184. 

An appeal of robbery or larceny may be by a woman, as well as a 
man. FH. P. C. 184. 2 Ini. 68. | 

By an infant. HP. C. 184. 3 

By the maſter or ſervant, where the ſervant was robbed. H. 
184. NS | | 

By the ſurvivor, where the goods belong to ſeveral. H. 184. 

By him who had poſſeſſion of the goods, though he claims no 
property. 2 R. 3. 22. 6. [But be muſt have the poſſeſſion and not 
barely the charge, as a butler or cook, Sc. 3 Inf. 108. 2 Hawk, 
246.] | | 
„ a villein ſhall not have an appeal of robbery againſt his lord. 
184. | MDs | 

Nor, an executor or adminiſtrator, for the robbery of his teſtator 
or inteſtate. H. 184, : g | 

An appeal may be againſt the perſon who robs, ſthough it be 
an infant. or feme-covert, without taking notice of the huſband, 
2 Hawk. 247.] 3 . 

Or, if A. rob B., and C. rob A., it may be by B. againſt C. Si. 
F. C. 61. a. 

[When reſtitution ſhall be awarded. Vide 2 Hawk. 249, 250.] 


(A 3.) For a Rape. 


90, a woman raviſhed may have an appeal againſt the raviſher, 
upon the ft. IV. 2. 34. | 

[Tho' ſhe be attainted ſhe may have the appeal after pardon, 
3 Inſt, 215.) : 

The appeal ſhall be by the woman raviſhed. St. P. C. 61. ö. 

And if ſhe be a feme-covert, ſhe may ſue without her huſband. 
Bro. Rape, 1. Cont. St. P. C. 61. 4. [2 Hawk. 253.) 

Or, the huſband and wife may join. Bro. Rape, 1. St. P. C. 61. 

And by /. 6 R. 2. 6. if the woman after the rape conſent tb 
the raviſher, her huſband ſhall have the appeal; if no huſband, her 
father ; if no father, her next of kin may lave it. H. P. C. 186. 


+ 
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If her next of kin commits the rape, her next after him ſhall. 


it. | .. : 
27 * a woman ſhall not have an appeal of rape, if before, or after- 


wards, ſhe conſents to the raviſher. 2 Inft. 433- [But tho' ſhe con- 
ſent after, the king (hall have the ſuit. Weft. 2. c. 34] | 
So, an appeal does not lie, for taking a woman, and marrying her 


contrary to the fl. 3 H. J. 2. Hut. 3. 
| Appeal of Mayhem. 
Vide Battery, (E 4.) 
(B) By whom it lies. | 
| AN appeal ſhall be by the wife of the death of her huſband ; and 
A 


in every other caſe by the immediate heir male, Yide ante, 


'* ny 
If the heir be an infant, he may be admitted to ſue by guardian. 
Mo. 461. | 
And the infant himſelf cannot afterwards control the proceed- 
ing, in court, or out of court. R. 1 Sal. 176. [Vid. 2 Hawk. 240. 
and the authorities there cited, which ſeem contrary.]J 


() Againſt whom it lies. 


AN appeal lies againſt an infant, H. P. C. 185. | 
And againſt a monk, c. without naming his ſovereign. H. 


185. | 
So, againſt a wife, without naming her huſband. H. 185. St. 
NC. 62. 0. 6 « | 


90, againſt the huſband and wife, tho” it be for a rape; for the 
wite may be aiding. Bro. Rape, 2. £4 | 
So, an appeal ought to be againſt all the principals and acceſſories 
together; for generally the plaintiff ſhall have but one appeal. Sz. 
P. C. 65.6. R. 4 Co. 47.6. [2 Infl. 385.) | | 
And therefore if he commences an appeal againſt A., and ſeveral 
other appeals againſt other perſons for the ſame felony, all but the 
firſt abate. St. P C. 65. b. 
Tho” the plaintiff be nonſuited in the firſt, after appearance. &,. 
pk C. 65. 5. | 
Or, the defendant in the firſt be convicted, or acquitted. Sr. 
r a „ 5 
But if A. be acceſſory in another county to a felony committed b 
B. there may be ſeveral appeals. St. P. C. 65. 5. Dy. 39. 
So, if A. be acceſſory after the ycar and day, and an appeal com- 
ms St. P. C. 65. b. 55 | 1 3 
o, there may be an appeal againſt A. as principal, and alſo as 
acceſſory. St. 2. C. 65. 55 FN | mY my | 
0 So, againſt A. guod proditoriès, & B. quod ſelanicè murdravit, Cro. 
ar. 531. | 
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(D) At what Time it lies. 


Y the common law, an appeal lay only, where the appellant _ 
had made freſh ſuit to apprehend and convict the felon, 2 Inf. 


B 


319. | | | 
But, by the . of Glocefter, 6 Ed. 1. 9. an appeal ſhall not abate 
for want of freſh ſuit, if brought in a year and day after the fact 


done. 
Which ſtatute is, by conſtruction, reſtrained to an appeal for the 


death of a man. 

And therefore, an appeal upon the death of a man may be within 
the year and day, though there be not any freſh ſuit. 2 ff. 320, 

Within a year and day after the death, though the blow was given 
before. 2 ff. 320. | 

And if any be acceſſory half a year afterwards, it may be within 
- a year and a day after his being acceſſory. 2 Int. 320. 

If the year commences the / of January, it ends the 31/7 of 
December. | 

But after the year, a new writ ſhall not be allowed, tho' the firſt 
was deſtroyed. R. 1 Sal. 177. 

And an appeal of robbery, &c. may be brought two or three years 
afterwards, if there be freſh ſuit. H. P. C. 185. St. P. C. 62. b. 


[2 Hawk, 248.) 
And what ſhall be freſh ſuit, ſhall be in the diſcretion of the judges, 


H. 185. [2 Hawk. 249.] - 

So, an appeal for a rape may be brought in a reaſonable time; 
for though by the /. W. I. 13. by which rape was made only a treſ- 
paſs, forty days are limited for the ſuit; yet, when it was made fe- 
lony by the /. W. 2. 34. no time is limited for it. H. P. C. 186. 


(E) In what County, 


AN appeal muſt always be brought in the county where the fe- 
lony was committed, St. P. C. 63. a. Vide in Action, (N.) 

And therefore, for a death in Males, it cannot be brought in a 
county adjacent. R. Cro. Car. 247. | | 

If the ſtroke was in one county, and the death in another, it ſhall 
be commenced in either of the counties, and tried by a jury of both. 
St. P. C. 63. 4. 7 Co. 2. 4. R. Dy. 46. a. 

And now, by the ff. 2 & 3 Ed. 6. 24. it may be commenced and 
tried in the county where the party died. 3 Mod. 121. 

An appeal for a robbery ſhall be brought in the county where the 
party was robbed. St. P. C. 63. b. 7 Co. 2. a. 

And if the goods are afterwards carried into another county, an 
appeal for larceny may be brought there; but not for the robbery. 
H. P. C. 184. 7 Co. 2. a. 

If they be carried into divers counties, an appeal for larceny may 
be brought in either of them. 7 Co. 2.4. | be. 

If a woman be taken in one caunty, and raviſhed in another, the 
appeal for tne rape ought to be brought in the county where ſhe was 


raviſned. H. P. C. 186. | 
Tho' the count mentions the taking in another county; for as to 


ſo much, it is ſurpluſage. Sz. P. C. 63, 6, | An 
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An appeal ſhall be in the county where the offence was com- F 
mitted, though it be within the Cingue Ports. R. Tel. 1a. CW ; 
Car. 247» | N f 7 


ah 1 (F) Before whom. 


N appeal by bill may be brought in the county court, before the 
N A ſheriff and coroners. Vide ft. 3 H. 7. 1. H. P. C. 171, St. 64. 
2 Inft. 420. Vide in Officer, (G 5 | 
Who can only take and enter the appeal and count. 2 Uf. 32. 
Then by certiorari directed to them, it ſhall be removed into B. R. 
St. P. C. 64. 5. 5 „„ IR 
So, it may be by bill before the juſtices of B. R. againſt any ane 
in cuflod. mar. or let to bail; for they are the ſovereign coroners of 
the realm. H. P. C. 179. St. 64.6. 2 Haft. 420. 17 Ed. 3. 13. a 
K. Skin. 634. | ; 
Or, before juſtices of gaol-delivery, againſt any in the gaol before 
them, or upon bail. H. 179. St. 64.6. 2 Inf. 420. > | 
And the appeal by bill ſuppoſes the party to be in cuſtody, 
1 Sal. 61. „ a 
But if any of the appellees are not in gaol, it ſhall be removed 
by certiorari into B. R. St. 64. b. * 
| So, if the juſtices of gaol-delivery do not determine the appeal, it 
may be removed. Kei. go. * 
95 it may be before juſtices in eyre. 
And by the /. V. 2. 29. before juſtices of oyer and ferminer. 
2 Inft. 420. - 
So, before juſtices of ni prive. 2 Inſt. 420. | 
So, by the /. 1 H. 4. 14. an appeal for a thing done out of the 
_— ſhall be before the conſtable and marſhal. H. P. C. 180. 
ut an appeal does not lie before juſtices of peace. ©. f. 65. a. 
Semb. 2 Inft. 420. 0 8 SS ps 
Nor, by the ff. 1 H. 4.14. in parliament. Sv. 65. a. FT 
An appeal in the county, or before juſtices of gaol-delivery may 
be removed into B. R. by the plaintiff or defendant, by certiorari out 
of Chancery, or B. R. St. P. C. 70. a. . Os | 
The certiorari ought to be directed both to the ſheriff and coroners, 
St. P. C. 70. a. 64. b. 5 | 
And ought to agree with the appeal in all reſpects. St. P. C. 
70. a. ; Ma 


© 


(G) How the Proceeding ſhall be, 


(G 1.) By Writ. 


| AN appeal ſhall be by writ, or by bill. H. P. C. 179. 4 If. 
420. 
{And the writ is an original out of Chancery returnable in the 
King's Bench only. 2 Hawk. 232. 5 Bur, 2643.] 
A writ of appeal by the wife on the death of her huſband. Pid- 
Co. Ent. 57. a. 2 She. 375. | hi 
By the heir on the death of his anceſtor, Co, Ent. 5 3. b. 56.6. 0 
4 od, 287» | | j 


3 | 
 Awirit | 
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A writ of appeal on a robbery, burglary, or larceny. 

A writ of appeal ought to be general againſt principal and acceſ. 
ſories without diſtinction; for it ſhall be diſtinguiſhed in court, which 
are principals, which accellories. St. P. C. 70. a. 

And it ſhall be againſt the principal and all acceſſories before or 
after, till the writ ſued; for if there are ſeveral writs againſt them, 
all but the firſt abate. N. 4 Co. 47. 6. 

[But it ſeems that the plaintiff need not to count againſt any but 
thoſe who appear: vid. as to this matter, 2 Hawk. 266.] 

So, it may be againſt one for petit treaſon, and another for murder, 
in the ſame count. R. Jon. 425. Cro. Car. 531. 

But a writ of appeal ſhall not be againſt a man as acceſſory, with- 
out naming any principal. Semb, Dy. 133.6. 

And upon this writ pledges muſt be returned, ond if the ſheriff 
return, that he has not found any, they may be found in court. Raft, 
46. [And they ought to be real pledges. — 855. Vid. 4 2d. 
287.] 

[If the writ runs quia A. fecit vos ſecur:. & c. inſtead of the uſual 
form / A. fecerit nos ſecur. &c. and the ſheriff takes no ſecurity, and 
no pledges are given, the writ ought to be ſuperſeded, but B. R. 
cannot do it. Coftell vid. v. Bambridge, H. 3 G. 2. Str. 854.) 

[The appellant has till the 2 die poft to appear. 4 Mod. 99. 


5 Bur. 2798. 


(G 2.) How arraigned upon it.] At the return of the writ, the de- 
fendant if he appears ſhall be brought to the bar, and then the ap- 
peal ſhall be arraigned by the appellant's counſel in French, and af- 
terwards read in Latin by the ſecondary, and the appellee ſhall plead 
to it. 1 Sid. 324. 2 Jon. 210. 1 Sal. 61. 64. 

So, if only one of the appellees appear, and the others make de- 
fault; he ſhall plead. 

At the return, the appellant may make a warrant of attorney, and 
aſterwards appear by attorney, but the warrant ſhall be avowed by 
him in court in perſon, or proved by witneſſes. 2 Jon. 210. hey 
Attorney, (B 5,6.) 5 Bur. 2793. 

The defendant before plea may demand oyer of the writ and re- 
turn. 4 Med. 288. [But this cher is not by having a copy, but by 
the ſecondary's reading. 5 Bur. 2793.1 

(The appellee may have a ſpecial imparlance, to plead any ſpecial 
matter, if the court thinks it reaſonable. Id. ibid.] 

[And when he is brought up at the expiration of the imparlance, 
and pleads by parol, he may have time, at the diſcretion of the court, 
to have his plea drawn up and delivered in form. Id. 2798. But it 
muſt be entred as of the day when he pleads. Id. ibid.] | 
And if the ſheriff has not returned his writ, the court obliges him 

to make a return preſently, 2 Bul. 19. 


(G 3.) Pla in Abatement.] If the writ be defective, the defend- 
ant may plead in abatement, but may alſo plead over to the felony. 
Co. Ent. 8 7. a. 4 Med. 289. Or may omit pleading to the felony ; 
for it is well both ways. X. Sho. 47. Vide Abatement, (I 10.) 

The plea in abatement ſhall be recited by the counſel in French. . 
1 Sid 324. Cro. El. 69. 

After 
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Aſter plea, chere may be a day by dies datus, but not by imparlance. 

Sid. 325. | | — 

; If — DAS abates, it is peremptory, and the judgment ſhall be quad 
defendens eat fine die. Co. Ent. 57. a. 1 Sid. 325. Carth. 56. 

And tho! the plaintiff have counted, he ſhall not proceed upon it; 
for the count depends upon the writ. 

If the defendant appear in perſon, and afterwards plead by at- 
torney, and it be d murred to, and the cauſe adjourned, it will be a 
diſcontinuance, R. 1 Sal 59. 

Vide Amendment, (2 C 1.) ME Ong | 

[The defendant may plead another writ of appeal pending for the 
ſame felony, if the plaintiff has appeared on it.] 


[But he cannot plead a bill of appeal before the ſheriff and coroner 


before removal; but he may on removal by certiorari into B. R. if it 
appears by the record, that the ſame plaintiff hath appeared and ſued 
it, as in praying proceſs, Sc. 2 Hawk. 276.] 


Rs (G 4.) By Bill. „5 
An appeal may be by bill before the ſheriff and corohers in the 
eounty court, and afterwards removed in B. . Vide ante (F). 
So, it may be commenced by a bill in B. R. againſt him who is in 
cuftodia mareſchalli, or out upon bail. Vide ante (F). 


If an appeal by writ abates, when he is in cuſtod. mar. the plaintiff 


may afterwards proceed by bill. | 

And it is no plea, that a writ is depending. Co. Ent. 59. | 

So, it may be removed by habeas corpus out of the Cinque Ports, 
2 Rol. 478. Tel. 13. | 

And aiter removal into B. R. the plaintiff may declare in appeal 
againſt the defendant in cuftod. mar. 2 Rol. 478. 


90, if it come there upon a writ of appeal directed to the warden 


of the Cinque Ports ; for that was void. R. Cro, El. 695. Ye. 13. 


Co. Ent. 59. | | 1 
But, it he had declared before juſtices of gaol-delivery, c. before 


removal, he cannot declare de novo in cuſladia mar- R. 2 Rol. 4758. 


So, if the defendants appear at the return of the writ of appeal, the 
plaintiff cannot declare againſt them ciſlod. mar. before a committitur 


entred upon the roll (whereby he would waive his writ which was 


abaiteable). R. Cro. Hl. 60g. „ 
And if there be an appeal ſor murder or other offence againſt 
any one in cited. mar. who is arraigned, pleads, and is tried in the 
ſame term, it will be well upon the declaration only, tho' a bill be 
not filed. R. 1 Rel. 536. J. 15. BE 42. 
So, if he be arraigned and plead the ſame term, tho' he be not 
tried. R. 1 Rol. 536. J. 20. Cro. Car. 532. Jon. 425. 
But, if the defendant in an appeal appears, and is not arraigned till 
8 term, there ought to be a bill filed. 1 Rol. 5 36. J. 29. Cro. 
_— C32. | 
So, if he appears and pleads in the ſame term any plea, except not 
guilty, whereby an adjournment muſt be entred R. Cro Car. 532. 
If an appeal and an indictment are depending againſt B. at the 


ſame time, and the appellant be ready to proceed; the court ought to 


proceed upon the appeal firſt. Kel. 107. 
Vide Amendment, (2 C 1.) 


(8 5.) 
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day in court, &. P. C. 70. b. 1 Sal. 61. 


(8 5.) Proceſs for Nön-appearance. 


If the defendant in an appeal be not in cuſtody, nor appears, if it 

an appeal for death before the coroner in the county, it ſhall be 
commanded to a ſerjeant of the county, that he have his body at the 
next county; and if he is not found, an exigent ſhall ifſue againſt the 
principal, but it ſhall ceaſe againſt the acceſſory till the principal be 
outlawed. Sr. P. C. 67. a. | Ny 

So, in B. R. after the firſt capras returned, an exigent iſſues in an 
appeal for death. $2. P. C. 67. a. | | 
But in an appeal for robbery there ſhall be two capiar's before the 


exigent. Bid. | 
So, ſince the ff. 25 Ed. 3. 14. which in an indictment for felony 


gives two captasr's before the exigent, there ſhall be but one capias in 


an appeal for death; and two capras's before the exigent in another 
appeal. St. P. C. 67. a. Vide Indictment (I). VION | 
If the ſheriff upon the capias returns, no pledges found, & c. there 
ſhall be an alias capiar. Raft. Ent. 46. | 
I an appeal be removed into B. R. by certiorari, and the defend- 
ant does not appear at the return; the plaintiff ſhall ſue a capias 
againſt him, and ſo to an exigent without having a ſcire facias. St. 
P. C. 70. ö. | 
80, os the /7. 8 H. 6. 10. if the appellee be named of another 
county, after return of the firſt capas, another capias ſhall be awarded 
to the ſheriff of the county, where he dwells, before the exigent iſ- 


ſues. Vide St. P. C. 68. | 
And, by equity, to the lord of the county palatine, or his lieute- 


nant, if the appellee dwells there. St. P. C. 69. a. 


The ſecond capias ſhall be returned in three or four months; and 
If the ſheriff cannot find the appellee in his county, he ſhall make pro- 
clamation in two counties before return of the writ. St. 8 H. 6. 10. 

If appellees. are outlawed, in error by both, it ſhall not be reverſed 
till both appear in perſon, and have a /cire facias againſt the lords me- 
diate and immediate. 1 Sid. 316. | . 

By the ft. V. 1. 14. an acceſſory in an appeal ſhall not be outlawed, 


till the principal be attainted. St. P. C. 46. a. 2 Int. 183. 


And therefore, in an appeal by writ, where it does not appear who 
are acceſſories till the declaration, and proceſs goes againſt all toge- 
ther; after exigent againſt the defendants, the plaintiff cannot declare 
againſt any of them as acceſſory. St. P. C. 70. a. 46. 4. | 

So, all the principals ought to be attainted before the acceſſory be 
outlawed. 2 If. 183, . ä 

If the appellee be in cuſtody, when the appeal is removed into 
B. K. by certiorari, and the appellant does not proceed againſt him; 
the defendant may have a /cire facias againſt him, and if he be warned 
and does not appear, he ſhall be nonſuited. Kelz. 91. St. P. C. 70.6. 
Med. C1. 219. | | 

If the appellee be in cuſtody of any ſheriff or gaoler, he may be 
brought up by habeas corpus, directed to ſuch ſheriff or gaoler, &tr. 
854. 5 Bur. 2645. 2048.] 

So, upon two ſcire facias's and nihil returned; but without a ſcire 
facias againſt the plaintiff, he cannot be nonſuited, becauſe he has no 
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APPEAL 5 
(G 6.) Count. 


When the defendant appears, the plaintiff ſhall count againſt him 
in perſon. R. 1 Sal. 64. 62. : | 

If but one defendant appears, and the others make default, the 
plaintiff ſhall count againſt all. 4 Co. 47.6. - : . | 

And upon appearance the defendants may be bailed. 1 Sid. 316. 

The court will bail in all cafes after an acquittal on an indictment, 
unleſs the judge be diſſatisfied with the acquittal. Str. 855. _ 

[But it is not of courſe to bail on an appeal: tho! the court will d6 
it on any affected delay by the appellant in any ſubſequent ſtage of 
the proceeding. Id. 855, 856.] ; : 4 85 

[And in an appeal by writ on the civil ſide, two bail only are re- 
quired ; but on the crown ſide by certiorari, there muſt be four. Id. 
ibid. | 1 

it the defendant appears at the day of the return, the plaintiff 
ought to count againſt him, though he does not return his writ, R. 
Rafi. 46. | . IT 

Abe plaintiff in an appeal for death may count againſt ſeveral upon 
ſeveral ſtrokes. Sz. P. C. 80. 5. | "LON | 

So, in an appeal for a rape againſt ſeveral, the plaintiff ought to 
charge all with the rape. Bid. 3 _ I 

And, if it be brought upon the /. V. 2. ſhe need not count upon 
the ſtatute. Sz, P. C. 81. a. f 

Otherwiſe, if it be brought upon the „f. 6 R. 2. 6. by huſband, fa- 
ther, c. id. * TM 

But it is ſufficient to ſay, contra formam ſtatuti, without alleging, 
that ſhe conſented to the raviſner. Die. 

The count in an appeal ought to have as much certainty and exact- 
neſs, as an indictment. 5 

And therefore, if the count does not ſhew the fact, with all the 
circumſtances as exactly as it might, it is bad: as, if it does not 
ſhew, that it was by a wound, in what part of the body, of what 
depth, c. if it be deep, Wc. and that he died of the ſame wound 
within a year and a day. 2 ft. 318. | | 

If the wound be at one day or place, and the death at another, and 
the count concludes, et fic at the ft day or place felonice murdravit, it 
is bad; for the felony is where he died. R. 4 Co. 42. a.b. 2 Infl. 
318. KR. Cre. El. 196, | = 7 | 

If the death was without wound, the count ought to ſhew with 
what weapon, and all the circumſtances as exactly. 2 Inf. 318. 

If without weapon, it ought to ſhew how, by poiſon, drowning, 
ſtrangling, Sc. with all the circumſtances. 2 Inft. 318. 

If the count be of a death by a wound ; he ſhall not be convicted, 
if the evidence be of a death by poiſon, drowning, c. 2 Int. 319. 
If it be by the couſin and heir, he ought to ſhew how he is gouſin. 
St. P. C. 81. a. 8 

So, in an appeal for burglary, if the count be burgaliter, it is bad; 
for it ought to be burglariter, or burgulariter. R. Co. 39. b. 

In an appeal for robbery, it ought to ſhew the things of which he 
was robbed. &. P. C. 81. 4. 

And an appeal for a rape ought to ſay, felonice rapuit. 1bid. 

So, the count in an appeal ſhall abate, if the fact appears by the 

| | | plaintiff's 
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| ' plaintiff's own ſhewing to be done by miſadventure, or fe defendendo, 
| | OE Ru ho _ q 
4 But, by the / Glo. 6. Ed. 1. 9. an appeal does not abate as for- J 
1 merly, if the appellant count of the fact, the year, the day, the hour, - 
the time of the king, the town where the fact was done, and with 1 
| what weapon. 2 nfl. 317. St. P. C. 80. 
| 3 And if it ſays, circa ſuch an hour, it is ſufficient z tho? it cannot ſay, f 
| | | circa ſuch a day or year. 2 Inſt. 318. 4 Mod. 290. 1 Sal. 59. Shin. | | 
| 443. Cont. per three Judges, 2 acc. 1 Bul. 82, 3. Dub. 3 Med. * £ 
| 158. | | 4 
| | | * the preciſe day is not neceſſary; for he may be found guilty | 
1 ata ſormer, or ſubſequent day. 2 Inf. 318. t 
1 So, it is not neceſſary to allege the particular weapon ; for proof | 
[| of any other weapon is ſufficient. 2 I. 319. * >. h 
| So, if the hour be omitted, it is not material. Semb. 4 Mod. 159. 2 
[ So, falſe Latin in the count does not hurt. Semb. 4 Mod. 159. 
3 1 Sal. 328. | . q 
| Nor dans, for dedit vulnus, being more certain. Semb. 4 Mod. 290. = 
1 292. 1 Sa. 60, Shin. 443. ' 0 
Or the venue alleged in parochia de D. and not in the town. Semb, 5 
4 Mod. 290. 1 Sal. 60. But aſterwards R. cont. per three F. Powell ti 
. acc. II. ann. 1 Sa. 60. D. cont. per Treby, 3 Mod. 158. 2 Infl. 319. 
1 except where it is in a city, where a pariſh is in nature of a town in ll 
| the country. Dub. Carth. 17. Skin. 554. | : 
| s So, the count is ſufficient, if it be againſt A. who gave the ſtroke, on 
1 and B. who was aſſiſtant; tho' the evidence be that B. gave the 
[ ſtroke, and A. aſſiſted him. 3 Med. 121. 7 
. So, ſurpluſage in the return, c. does not hurt. R. Skin. 553. . 
ö | | | C 
| (.) Pleas in Bar, oy 
( 7.) Not guilty.] To an appeal, the defendant may plead in : a 
bar of the felony, Not guilty. Cro. El. 69. i 
2.4 


If there are ſeveral defendants they may join, et ſeperatim dicunt 
quod ipſi non ſunt culpabiles, upon which ſeveral venire facias's ſhall be 
awarded, Co. Ent. 57. b. | | 

If an appeal charge only for manſlaughter, a plea quod feloniam, et 
| murdrum non culp. is well. R. 2 Cro. 283. Tel. 204. | Jas 
| So, the defendant ſhall plead Not guiliy, tho' it was ſe defendendo, | 
Kc. for he cannot juſtify for death. 2 II. 316. | 

So, after a demurrer to the writ, return, and count overruled, he plc 
ſhall join iſſue, K. Skin. 554. | 


| 19 

(G 8.) Tender of battle.) So, in an appeal of death, the defendant 
may join iſſue by battle. Cro. El. 6g. Vide Battle, (A 1.) 

Or one defendant may tender battle, and another plead Net guilty. the 
Cro. El. 69. 

So, in an appeal by a wife for the murder of her huſband, the de- | ( 
fendant may plead marriage to another huſband. Dy. 296. a. of 
| (G 9.) Auterfoits conviCt of manſlaughter, and had clergy.) So, the 1 
defendant. may plead in bar, that he was for mer) convicted of man- x | 
Slaughter upon an indiftment for the ſame felony, and had his clergy. - . ; 8. 

3 r, 


4 Co, 46. ds R, Kel, 94z Se. 2 Ero. 283. H. 247. 


Or, that he vas convicted and prayed his clergy, tho the court would 


conſider whether it ſhould be allowed; for the act of the court does not 


prejudice the party in a caſe. of life. R. 4 Co. 46. 4. 3 Liſt. 131. 

Co. Ent. 54. [5 Bur. 2801.) R. Kel. 94. cont. 1 Sid. 316. 3 Mod. 

157. Dub. Carth. 16, 17, 18. 2 Sho. 375. | | 
'Tho? the conviction was after the appeal, if it be before the de- 


fendant is driven to plead. R. 4 Co. 47. 1 
And if an appeal be ſued after conviction, and heſore judgment 


given by the court, it is not a cauſe for ſtaying judgment upon the in- 


didtment. Ke. 91. | | 

So, the court cannot deprive him of clergy to give advantage to 
the appeal. Kel. 106. 108. Cont. 3 Mod. 15 8. 4 Mod. 100. 

Aud if they do ſo, the conviction, and that he was ready to demand 


his clergy, is a bar to the appeal. Mel. 107. 1 Sal. 63. [5 Bur. 


2801.) 0 | | 

But, by the ff. 3 H. 7. 1. if a felon, murderer, or acceſſory be ac- 
quitted on an indictment, or the principal attainted, &c. the wife or 
heir may have an appeal againſt the perſons fo acquitted, or the prin- 
cipal ſo attainted, if they be alive and benefit of clergy before not 
had. And the juſtices ſhall not diſmiſs him, but remit or bail him 
till the year and day be paſt. 


But he ſhall not be remitted or held to bail, if found guilty of man- 


laughter; for that is not within the ,. 3 H. 7. R. Kel. 25. 

And therefore, it is not a bar to the appeal, that the defendant was 
iudlicted, if he be acquitted, for the ſame felony, H. 245. | 

Or, that he vas attainted, if he had not benefit of clergy. | 

Or, that he was convicted by confeſſion or uerdict; for the ft. 3 H. 7. 
allows an appeal, if he be acquitted or attainted, à fortiors if he be 
convicted, X. 4 Co. 46. a. Semb. 1 And. 68. 

So, it is not a bar, if the indictment upon which he was convict- 
ed, and had his clergy, was inſufficient, and no judgment upon it. 
K. 4 Co. 47. a. 2 Leo. 160. H. 247. 5 „ 

So, if there was a judgment, when that judgment is reverſed, H. 
247. . | | | | 


(G 10.) Former appeal againſt others for the ſame frelony. ]- So, the 
defendant may plead, an appeal formerly brought againſt others for the 
fame felony, 4 Co. 47. b. | | | | 


(G 11.) Auterfeits . acquit upon appeal] So, the defendant may 
plead auterfoits acquit for the ſame Hence upon an appeal, and vouch the 
record; for he ſhall not put his life in jcopardy another time, St. P. C, 
105. | : 

But auterfoits acquit upon an indictment is no plea. 

do, auterfoils acquit, pleaded to an indictment is not good, where 
the acquittal was tor default of form, variance, &c, R. Mod. Ca. 168. 


(G 12.) Releaſe of the action of appeal.) So, a releaſe of the action 
F appeal. | | 


But a releaſe if ations real and perſonal is no plea. 2 Rol. 461. 


[ But a releale of all manner of actions is a good plea; ſo of all 


actions criminal or mortal, or concerning pleas of the crown, 3 1. 
$87.6. 288. a.) | | 


Vor. I, 11 ; So, 
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So, if after an appeal againſt a man acquitted upon an indictment, 
a releaſe be given to him, he cannot be diſcharged without pleading 
the releaſe; or if the plaintiff be nonſuited upon the appeal. R. 
Hod. Ca. 219. 

The defendant in an appeal ought to plead in perfon, and not by 
attorney. D. 3 Mod. 268. Vide Attcrney, (B 6.) 

A plea in an appeal cannot be amended, though before iſſue on de- 


murrer. 4 Med. 158. 


If the plaintiff reply to the plea on an appeal, where the defend. 
ant pleads a matter triable by the common law, and alſo to the fe. 
lony, he ought to conclude alſo to the felony, otherwiſe it will be a 
diſcontinuance. 3 Leo. 268. PER 

But he need not, where the defendant pleads ne ungues accouple, &c. 


which is not triable by the common law. X. Leo. 208. | 


(G 13.) Iſſue. 


If the iſſue be joined in an appeal, and the plaintiff does not pray 
the inqueſt, the defendant may by proviſo. St. P. C. 71. 2. 

If there are ſeveral defendants, there may be ſeveral, or only one 
venire facias, for doubt of challenge. R. Cre. Car. 53 2. Jon. 425. 

The iſſue may beFoined to be tried by the country, or by battel. 
Dy. 120. Vide battel, (A 1.) | 

It ſha'l not be tried by nie privs. Dy. 46. a. 7 

IIIf the appeal is in Landon, it muſt be tried at ni: privs; for the 
citizens are not to be brought out of the city, Caſtell vid. v. Bambridge, 
H. 3 G. 2. Str. 854.) . 

If at the trial the defendant makes default, the inqueſt ſhall not be 
taken by default; but if the defendant appeared upon the capras, a 
capias de novo ſhall be awarded; if upon the exigent, an exigi facias de 
novo. St. P. C. 70. B. | | eee 

Iſſue ſhall be joined at the bar in French, and immediately thereupon 
a venire facias, 1 Sid. 325. | 

[The venire muſt bear teſte the day iſſue is joined, but it is not a 
diſcontinuance if it is not taken out and made returnable, the ſooneſt 
that may be. Caflell vid. v. Bambridge, H. 3 G. 2. Str. 854.] 

When the jury appear, the appeal and the ſeveral iſſues ſhall be 


read to them. 1 Sid. 325. 


The plaintiff ſhall give evidence firſt to the plea in abatement, and 
afterwards to the felony. 1 Sid. 325. | 

And the evidence on both ſides ſhall be upon oath. 1 Sid. 325. 

[The record of the acquittal of the appellee on an indictment, is 
no evidence on the trial of the appeal. Caftell vid. v. Bambridge, H. 
3 G. 2. Str. 854. | | 


(G 14.) Nonſuit, or Verdict. 


If the jury give a verdict for the appellee upon the iſſue in abate» 
ment, they ſhall not give a verdict upon the felony. R. 1 Sid. 325. 
p _ if they find for the plaintiff, then they ſhall anſwer as to the 

elony. : 

| 4 the jury may find the defendant in an appeal for murder, 
guilty of manſlaughter. R. 1 Sid. 325. Dy. 261. a Mo. 407. 
2 Rol. 461. py | A 


1 + - 575 


But the jury are not compellable to find the manſlaughter, but may 
find Not guilty. Cro. El. 276. 8 N 

If the plaintiff be nonſuited after appearance, it ſhall be peremp- 
tory. Co. L. 139. a. R. 1 Sid. 32. 22 /. pl. 97. 55 

Otherwiſe, before appearance in proper perſon, Dub. 1 Sid, 32. 
Cont. Cro. El. 605. | 

But after a verdict which finds the defendant guilty of manſlaughter 
only, the plaintiff cannot be nonſuited. R. Mod. 405. 

And, if the plaintiff appears by attorney, when he is not demanded, 
it is not a diſcontinuance, but the act of the attorney ſhall be void, 
if the defendant will; but if he be demanded at any day, and does 
not appear in perſon, he ſhall be nonſuited. R. 4 Mod. 100. 

If the plaintiff be not ready at any day when he is demandable, he 
ſhall be nonſuited. | . 

. If the guardian, or attorney, is not preſent, when admitted by 
them. 0 

And tho' he be ſick, the court cannot give a longer day. Latch, 
173. | 
"it the plaintiff be nonſuited or releaſes, the king may proceed 
againſt the defendant upon the ſame record, Mod. Ca. 219. Dy. 
120. 6. . 

So, if the plaintiff die before verdit. 2 Leo. 83. 

Otherwiſe, if after verdict, and before judgment. 2 Leo, 83. 

So, if the plaintiff be barred upon a demurrer. Dy. 121. 

If the appellee is acquitted at nf prius in London, the chief 
juſtice will not proceed on flat. Weſtminſter 2. c. 12. againſt the appel- 
lant, tho” in court ; but application muſt be made above, or by writ 
of conſpiracy. Caſtell vid. v. Bambridge, H. 3 G. 2. Str. 854. 
Vid. 2 Hawk. 285. | Eos 


(G 15.) Judgment, - 
The judgment in an appeal of murder ſhall be quad fuſpendatur, 
& c. Co. Ent. 60.b, 2 Infl. 183. 3 Infl. 212. 

[And the ancient law was, that the wife, and all the blood of the 
party ſlain ſhould draw the defendant to execution. 3 Ine. 131.) 

But if the defendant be found guilty of manſlaughter, and has his 
clergy ; the burning is not part of the judgment, and therefore the 
king may pardon it. Hab. 294. Dub. Cro, El. 632. 682. 

So, in an appeal of robbery, after clergy allowed, he ſhall be de- 
livered to the ordinary. 2 K. 3. 22. b. | i 


(G 16.) Conviction in an Appeal may be pleaded to an Indiftment. 


If the defendant be convicted in an appeal for felony, and is after- 
wards indicted for the ſame felony, he may plead this conviction in 
bar of the indictment: as, in an appeal for the death of a man, if he 
be found guilty of homicide, and has his clergy ; if he be afterwards 
indicted for murder, the former conviction will be a bar. KR. 4 Co. 
go: | | 3 8 

So, a conviction in an appeal for burglary is a good bar to an in- 
dictment for the ſame felony, R. 4 Co. 39. ö. | 

Otherwiſe, if the count in an appeal be diſcharged for inſufficiency. 
R. 4 Co. 40. a, : - N 

Llz 
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Appeal from the Admiralty, | 
Vide Admiralty (G). i 
Bill by way of Appeal. 
Vide Chancery, (203 ) 


Kona from Order of Removal of a Pauper, 
Vide Fuftices of Peace, (B 74.) 


Appeal to Parliament. 
Vide Parliament, (L 7. 9.) 


| Appeals to the Pope, 
J Vide” Popery, (A 3-—Þ 2.) 


Appeal in Eccleſiaſtical Courts, 
Vide Preregative, (D 13, Ec.) 


APPEARANCE. 


Vide Pleader, (B 1, &c,)— Appeal, = 7 Chancery, (T 1, view 
Retorn, (E 
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APPEND ANT and APPURTENANT. 


(A) Appendant and Appurtenant. 


| Thing appendant is that, which beyond memory has belonged 
| to another thing more worthy, which agrees with it in Nature 
| and quality. Co. L. 121. 6. 
1 | A thing appurtenant is that, which commences at this day, Co. L, 
121 6. 
As, if a man at this day grant eſtorers, c common, &e, for an houſe, 
or beaſts within the manor of another. 1 Vent. 407. | 
If a thing which may be appendant or appurtenant had always 
paſſed with the manor to which, Sc. by the words, cum pertinentiit, 


it mult be taken to be appendant. 1 Rel, 230. J. 27. Vide Grant, 
(E.) 


(B) What Things may be ſo. 
(B 1.) A Thing Incorporeal to a Corporeal. 


AND therefore, a thing incorporeal may be appendant or appur- 


tenant to a _ corporcal; as, an advowſon, villein, common, 
£57, 


APPENDANT and APPURTENANT. 575 


Cc. may be appendant to a manor, houſe, or land, Co. L. 121. 6. 
1 Rol. 230. I. 36. 4 Co. 37. a. R. Pl. Com. 170. 8 
So, common of turbary, eſtovers, &c. may be appendant to an 
houſe. Co. L. 121. b. $4)! | N 
| So, common for beaſts /evant and couehant may be appendant to a 
cottage ; for that has a curtilage. R. Mod. Ca. 114. | | 
So, common for beaſts ſans nombre, Semb. Mod. Ca. 114, 115. 
Vide Common (B— C). | 5 b 5 
© So, an advowſon may be appendant to a manor, caſtle, houſe, or 
land. Co. L. 122. a. 1 Rel. 230. J. 10. Vide Advowſon (B). 
So, a leet to a manor. 1 NI. 230. J. 37. e 
So, a hundred, rent, Cc. to a manor. 1 Rol. 230. J. 40. 
So, a foreſt to a manor, honour, or caſtle. Pal. Co. E223 
So, a vicarage may be appendant to a manor, rectory, &r. 1 Rok 
231. J. 5. Vide Egliſe, (H 2.) ; 


- 


(B 5.) Or, vice verſd. 


So, a thing corporeal may be appendant to an incorpoxeal ; as, land 
to an office. Co. L. 121. 6. 1 Rol. 230. I. 45. Pl. Com. 169. as 
4 Co. 37. a. PATIOS N | * 

To an office of inheritance only. Dav. 34. 4. 

Or, to an hundred. R. 1 Rol. 231. J. 15. 

So, one thing may be appendant to another, tho' it be in another 
county; as, an advowſon to a manor, Cc. in another county. 1 Rol. 
230. J. 52. Wt | | 

1 8 things paſs by a grant cum pertinentits. Vide in Grant, 
E 9.) 1 1 


(B 3.) To what Thing the Appendancy ſhall be. 


An advowſon is appendant to the demeſnes of the manor, not to 
the rent or ſervices. Co. L. 122. a. 1 Rol. 230. I. 15. 

And, if it be appendant to the manor of A. to which the manor 
of B. eſcheats, it continues appendant only to the manor of A. 
230. f 1). G.. 2. | 

So, common of turbary, or eſtovers, is appendant to an houſe where 
they ſhall be ſpent, not to land. Co. L. 121. 6. 


So, a ſeat in a church is appendant to an houſe, not to land. Co. 
L. 122. 4. | \ 


(C) What Things cannot be ſo, 


- 


BU a thing appendant or appurtenant ought to agree with the 


thing to which it is appendant or appurtenant in nature and qua-, 
lity : and therefore a thing corporeal cannot be appendant to a thing 
corporeal, Co. L. 121. 3. 1 Kol. 230. J. 34. 4 Co. 36. 6. 

As, land cannot be appendant to other land. 1 Rel. 230. J. 50. 

Nor, to a meadow or meſſuage. Pl. Com. 170. b. | | 
| So, a meadow cannot be appurtenant to a paſture, nor a paſture to 

a wood. Pl. Com. 170. b. 3 
And preſcription does not make a thing appendant, which does not 
agree in quality with the other. R. 4 Ce. 36. 6. 


* 
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Nor, generally, a thing incorporeal to another incorporeal. 1 Rol. 


230. J. 30. 4 Co. 36. ö. 4 


As, one advowſon to anotheradvowſon. 1 Rol. 231. J. 12. 

A warren to a leet. PI. Com. 168. ö. ; 

A leet to a hundred. P/. Com. 168. 6. 

One office to another. PI. Com. 168. b. | 

Nor, an advowſon to the rent or ſervices of a manor, Sav. 10g, 

So, a thing ſpiritual cannot be appendant to a thing temporal ; as, 
tithes to a manor. R. 2 Co. 45.6. 

Nor, a thing temporal to a thing ſpiritual, or eccleſiaſtical : as, a 
leet to a church, or chapel. Co. L. 121. 5. 4 Co. 37. a. 

So, a thing incorporeal cannot be appendant to a corporeal, which 
does not agree with it in nature; as, common of-turbary cannot be 


appendant to land, but to an houfe where the turfs are to be ſpent, 


4 Co. 37. a. | 
Vet things, which cannot be directly appendant or appurtenant to 
another thing, may be claimed mediately; as, if a man preſcribe, that 
11 thoſe whoſe eſtate he has in ſuch a manor, have paid ſo much to 
the parſon for tythes, and for this reaſon took the tythes within the 
manor, it is good. R. 2 Co. 45. a. - | 
That all thoſe, whoſe eſtate he has in the hundred, Cc. have had 
a leet. Co. L. 121. a. | 
That all in ſuch an office have conſtituted ſuch an officer, 1 Rol. 


230. J. 47. 
(D) Appendancy, how deſtroyed. | 


17 a thing appendant or appurtenant to another be granted by itſelf, 
without the thing to which, &c. the appendancy is deſtroyed, and 


that which was appendant becomes in groſs. Vide Copyhold, (Q 4.) 


So, if the thing to which, Oc. be granted, ſaving the thing append- 
ant, or appurtenant. 

As, if an advowſon appendant be granted, without the manor to 
which, c. or the manor, ſaving the advowſon. Vide Advowfon (B). 

So, tho' there be a grant by a huſband ſeiſed in right of his wife; 
this makes a ſeverance ſo long as the grant ſtands in force. | 

So, if the grant be for life, this makes a ſeverance during the life. 
1 Rol. 233. J. 10. 

So, if a man preſent to an advowſon appendant, as to an advowſon 
in groſs; this makes it diſappendant. 1 Rol. 232. J. 48. 

o, if a manor, c. to which waif, eſtray, or other franchiſes are 
appendant come to the king by purchaſe, or eſcheat, they are re- 
united to the crown ; and if the manor be afterwards granted, with- 
out expreſs words, or adeo plene, &c. they do not continue appendant. 
Co Lo 3122, 8. | 

If a thing appendant be ever ſevered, it ſhall never afterwards be 
appendant; as, if the king grant a manor, except the advowſon, to 
B., who re- grants the manor with the advowſon to the king, and the 
king afterwards grants the manor and advowſon to C., the advowſon 


continues in groſs. 2 Mod. 2. 


APPOINTMENT. | 
Vide Chancery, (2 F 1, &c.)—Uſes, (N 11, Cc.) 


- 2 


COT 


APPORTIONMENT. 
Vide Chancery, (2 Eq N 5. 5 (EG). 


APPREN T e. 
| _ Jie of Peace, (B 53 De. 8525 (D 1.) London, (N 2. 


rade, 
APPROPRIATION, 
Vide Advowſon, (D 1, Oc.) 
APPROVER. 
Vide Juſtices, (V &c.) Officer, (G 6.) 


by 


ARBITRAMENT. 


(A) Arbitrament, | what. 


N arbitrament is the judgment, or decree of perſons elected by 
A the parties, to arbitrate of the things ſubmitted to them. 

And five things muſt concur to it: 1. Matter in controverſy. 2. A 

ſubmiſſion. 3. Parties to the ſubmiſſion. 4. Arbitrators. 5. Giving 


up the award. Dy. 217. a. Hard. 44» 


(B) Who may be an Arbitrator. 


A N arbitrator being a judge elected by the party, every one, Ca- 
pable of making an TE may be an arbitrator, 


(C) Who not. 


BUI a perſon of non ſane memory cannot be an arbitrator. 
| Nor, a perſon, who by nature, or accident, has not diſcretion. 
. Weſt. Symb. 163. 5. 
Or, an infant. Bid. 
Nor, a perſon who is not ſui Juris: as, a villein. Bid. 


Feme-covert. Ibid, 
Nor, a perſon dead in law: as, a monk, or other man profeſſed, 


Lid. 
A man attainted of treaſon, or felony. Lid. 
So, an arbitrator ought to be indifferent; and therefore an award, 


made by "corruption or undue means, ſhall be avoided in equity, 
Vide Chancery, (2 K 2, c.) 

So, the party himſelf cannot be an arbitrator in his own cauſe, 
Hard. 44. R. cont. 4 Mod. 226. 


And, by the f.g & 10 V. 3. 1 5: any arbitration or 3 pro- 
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cured by corruption, or undue means, (tho' the reference was by rule 
of court,) ſpall be void and ſet aſide by any court of law or equity, 
ſo as complaint of ſuch corruption or practice be made in the court 
where the rule for ſubmiſſion is made, before the laſt day of the next 
term after ſuch arbitration or umpirage. 


(D) Submiſſion: | 
(D 1.) How it may be made. 


T* ſubmiſſton to an arbitrament may be by an indenture, with 
covenants to ſtand to the award of ſuch perſons. 2 Mod. 73. 
Or, by an obligation, with a condition to the ſame effect. | 
Or, by ſeveral obligations; for if A. give an obligation to B., and 

C. another, the ſubmiſſion appears upon all. Cro. Car. 433. 

So, there may be a ſubmiſſion by parol, and an afſumphit lies for 

non-performance of the award. Vide in Action upon the Caſe upon A, 


ſumpſit, (A 1.) Vide poſt. (L 1.3.) 


So, there may be a ſubmiſſion by ſeveral, tho' one or two only are 
bound to ſtand to the award ; and the others, who are not bound, 
may have an action for the non-performance of the award. 1 Re/. 
249. J. 35. | ; 

So, if a bond of ſubmiſhon be made to A. and B., and it appears 
that 4. was a truſtee for B., and the condition mentions the arbitra- 
tors to be elected only on the part of A., yet here is a ſubmiſſion by 
B. alſo. R. Lut. 576. | | 

So, there may be a ſubmiſſion to ſtand to the award of four, / that 
an award be mad: by all, or three of them ; and an award by three will 
be good. K. Mo. 849. K. 2 Cro. 278. | 

So, a ſubmiſſion may be by rule of court. 

Or, by conſent at the allizes, afterwards made a rule of court. 
Ray- 35. 1 Sid. 54. Rs 

And, by the fot. 9 & 10 V. 3. 15. all perſons deſiring to end 
ſuits, Sc. (for which there is remedy only by perſonal action or in 
equity, ) may agree, that their ſubmiſſion to the award or umpirage 
of any perſons be made a rule of any of the king's courts of record; 
and may inſert ſuch agreement in the condition of the bond, Qs. 
whereby they ſubmit: and on aſſidavit thereof by one of the witneſſes 
thereto, a rule of court ſhall be made, that the parties ſtand to the 
award of the ſaid arbitrators. And if the party diſobey the award, 
on motion the court ſhall iſſue proceſs of contempt, which ſhall not 
be ſtopt by any other court of law or equity, unleſs on oath it appear 
the arbitrators miſbehaved themſelves. 

The ſubmiltion ought to be made a rule of court. 

[ The court of B, R. have no authority under this ſtatute to make a 
parol ſubmiſſion to an award a rule of court. Anſell v. Evans, B. R. 
AH. 37 Geo. 3. 7 T. R. 1.) | 

[ Uhis ſtatute, which limits the time of complaining againſt awards 
to the laſt day of next term, does not extend to ſuch as are made in 
purſuance of a rule of ii, privs, but only where the ſubmiſſion is by 
obligation: and nothing is a ground within that ſtatute to ſet aſide an 
award but corruption in the arbitrators. Str. 301.) | 
[A motion, that an award ſhould be referred back to the _ ar- 

itrator 
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bpitrator to re-conſider it, on the ground that he had not ſuſſicient 
materials before him when he made it, mult be made before the /aff 
day of the next term, after ſuch award made according to this ſtatute, 
altho' the arbitrator be not charged with corruption or undue means. 
2 Term Rep. 781.] 6 6) | 
The court will compel a witneſs to a ſubmiſſion to arbitration, to 
make affidavit of the execution, in order to make a rule of court. 
Clark v. Elwick, Str. 1. Barnes, 58. Fe 58 
I A ſubmiſſion may be made a rule of conrt, on motion. of one 
party, and producing the bond executed by the other. 'Farnes, 55.] 
It may be made a rule of court, tho? no part of the condition, 
only a memorandum ſigned before execution of bond. id.] | 
And if the ſubmiſſion be by rule of court, the court will oblige 
performance, without making the award alſo a rule of court, Per 
Holt, 1 Sal. 71. [Semb. cont. B. R. H. 232. yearn ran os 
[A conſent in the ſubmiſſion bond to make the award à rule of 
court will not warrant the court's interpoſing; the ſubmiſſion mult be 
made a rule of court. Harriſen v. Grundy, H. 16 Geo. 2. Str. 1178.] 
[To bring a ſubmiſſion within fat. g & 10 V. 3. c. 15. it mult be 
confirmed by rule of court pricr to making the award. Spetigu v. 
Carpenter, T. 1735, 3 P. V. 361.] | 1 | 
[If a bond ſays, and if he conſerit to have the ſubmiſſion a rule of court, 
it is a ſufficient conſent. 1 Sal. 72. | To, HOES 
If the party does not obey an award by a rule of court, an attach- 
ment ſhall be granted againſt him, if he does not ſhew cauſe to the 
contrary upon notice, upon which he ſhall be imprifoned for his con- 
tempt. Stat. 9 & 10 WW. 3.15. Dub. Ray. 35. 1 Sid. 452. X. 
1 Sal. 83. | 
[A parol award may be enforced by attachment. Barnes, 5.4.] 
An agreement to enlarge the time for making an award muſt con- 
tain a conſent that it ſhall be made a rule of court, otherwiſe no at- 
tachment will be granted for not performing an award made under 
it. TFenkins v. Law, B. R. M. 39 Geo. 3. 8 T. R. 87.) | 
[The court will not ground an attachment for non-performance of 
an award on the aſhrmation of a quaker, for it is a criminal proſe- 
cution within 7 8 . 3. c. 34. Robins v. Sayward, T. 7 Geo. 
Str. 441.) | 
[If the award be made on an improper ſtamp, and no application be 
made to enforce it, the court will not ſet it aide Preſton v. Laſt 
wood, B. R. H. 37 Geo. 3. 7 T. R. g5.] | 
And he muſt obey it, tho' it be detective in other reſpects; unleſs 
it be made by practice, or corruption, or be irregular. 1 Sal. 71. 
83. | | 
(If the ſubmiſſion is by obligation, the award muſt be complained 
againſt before the end of the next term, but not ſuch awards as are 
made in purſuance of a rule of nf prius. Anderſon v. Coxeter, P. 
6 G. Str. 301.] | 
Nothing but manifeſt corruption in the arbitrators is good ground 
within fat. g & 10 V. 3. for B. R. to ſet aſide an award, Ibid. 
[Objection to an award in point of law cannot be made after firſt 
term, and attachment goes. Barnes, 55.7 | 
[After ſecond term; if for corruption or ill practice; but if the 
objection ariſes on the face of award at any time. Barnes, 56. 
| | (An 


%. 
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{An award cannot be ſet aſide but for fraud or corruption in the 
arbitrators, not for not being final or mutual, or other defects ap- 
pearing on the face of it; but in ſuch caſe the court will not grant 
attachment for not performing it. Hutchins v. Hutchins, M. 12 G. 2. 
Andr. 297. Pedley v. Goddard, B. R. M. 37 Geo. 3. 7 T. R. 73.) 

The court will not ſet aſide an award on the ground of the wit- 
neſſes not having been examined on oath, if no ſuch objection was 
made at the time of their examination. Ridoat v. Pye, C. P. M. 
38 Geo. 3. 1 B. & Pull. Rep. g1.] 

(It is no ground for ſetting aſide an award, that one of the defend- 
ant's witneſſes was re-examined by the arbitrator after the evidence 
was cloſed on both ſides, and the plaintiff's attorney gone, though by 
a different teſtimony from what he gave at firſt the arbitrator's opi- 
nion was influenced ; unleſs ſuch re-examination was brought about 
by the management of the defendant's attorney. Atkinſon v. Abra- 

ham, C. P. M. 38 Geo. 3. 1 Beſ. & Pull. 175. | 
And it ſhall be conſtrued according to the intent, tho' the expreſ- 
ſion is not ſo exact. 1 Sid. 54. | | 
If he does not obey an award, where a verdict is given for ſecu- 

rity, the plaintiff may take judgment, or have an attachment. 1 Sal. 


If a ſtranger defeats an award made by rule of court, an attach- 
ment lies againſt him. Sa. 596. 

So, if the party has not ſatisfaction, tho' he proceeds by way of 
| contempt, he may alſo proceed upon the bond. 1 Sal. 73. 

The court will not grant an attachment for non-performance of 
an award, pending an aCtion brought on the award; nor allow the 
plaintiff to waive the action, in order to apply for the attachment. 
Badley v. Loveday, C. P. T. 37 Geo. 3. 1 B. & Pull. Rep. 81. 
Vide Attachment (B). | | 
Tet an award upon a ſubmiſſion made a rule of court purſuant to 

the flat. 9 & 10 V. 3. 15. may be avoided for other defects, as well 
as corruption; otherwiſe judgment will be one way when given upon 
a bond, and another way when given upon a rule of court. R. in 
B. R. Paſe. 6 Ann. | | 

CLF the arbitrators take money of one party alone for their charges, 

without any bill delivered, before making their award, it ſhall be ſet 

aſide. Shephard v. Brand, T. 7 G. 2. B. R. H. 53.) Oh 
If there be a ſubmiſſion generally at the aſſizes, upon the trial of 
a particular action, yet the arbitrators may determine all other mat- 
ters between the parties. Per C. B. Paſc. 6 Ann. *' 

If a reference be agreed, a ſtay of proceedings ſhall be conſequent. 
Per Twiſden, 1 Med. 24. Ns 

And, if there be an action upon a bond, for non- performance; 
it will be a good breach, that he proceeded to execution. R. 2 Jon. 134 
So, if one ſerve a ſulpœna upon the other after a ſubmiſſion by rule, 


it will be a breach. 1 Sal. 73. : 
Bur, „ during conteſt is no contempt. 1 Sal. 73. 
So, if any part of the award be impoſſible, for the non- perform 
ance of ſo much no attachment goes. 1 Sal. 83. 
If an arbitrator award, among other things, that each party ſhall 
pay a moiety of the coſts of the arbitration, and of making the ſub- 


million a rule of court; and one party, in order to get the award * 
| | o 
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of the hands of the arbitrator, pay the whole, he may have an at- 
tachment againſt the other party if he refuſe to pay his moiety. Hicks 
v. Richardſon, C. P. M. 38 Geo. 3. 1-Boſ. & Pull. Rep. 93.] 
When an award ſhall be confirmed, or avoided in equity, vide in 
Chancery, (2K 1, &c.) 


(D 2.) By whom it may be made, 


Every one capable of making a diſpoſition, or a releaſe of his right, 
may make a ſubmiſſion to an award. 

But an infant cannot ſubmit to arbitrament; for his ſubmiſſion is 
void. 1 Rel. 268. J. 5. | | 

Yet if an infant and a man of full age join in a ſubmiſſion, it is 
_ for tho' the infant cannot be obliged to ſtand to it, yet his 


ubmiſſion is only voidable, and he may agree or diſagree, to the 


award at his full age. R. Latch, 207. 1 Fon. 165. Dub. 3 Lev. 17. 
Semb. 1 Rol. 730. J. 7. h | 


And a father may be obliged, that he and his fon an infant ſhall 


Aand to an award, and ſuch obligation binds the father. Semb. Latch, 


207. | | 
And therefore, if the father pleads to the obligation, hat his fon 


was within age, it is no bar. R. 3 Lev. 17. 


So, a father may ſubmit for him and his ſon, and it is good for the 


ſon. Semb. 1 Lev. 139. | 
So, a feme-covert cannot ſubmit herſelf to an award. 


But the huſband may ſubmit, for him and his wife. Sti. 351. 


So, if the huſband only ſubmit, it is ſufficient for a debt due from 


the wife as executrix or adminiſtratrix; for the huſband is chargeable 
with it by the intermarriage. R. 1 Rol. 246. J. 5. 10. | 
So, if there be a ſubmiſſion by the huſband only for a leaſe for 
2 which his wife has as executrix; and this binds the wife after 
is death. 1 Rol. 245. J. 50. OTE 
Or, for a debt upon a bond made to his wife before coverture. 
Mar. 77. | | 
So, if there be a controverſy between A, of the one part, and B. 
and C. of the other; and B. ſubmit for himſelf and C., and there be 
an award, that B. ſhall pay, & c. this is good, tho' C. be a ſtranger. 
R. 1 Rol. 244. J. 20. | 


So, if B. ſubmit for himſelf and his partner; and the award is, that 


B. pay. R. 2 Mod. 228. | 

So, if B. ſubmit, as the attorney of C. B., ſhall be bound. R. 1 Sal. 
70. Skin. 679. | | 85 : 

[An adminiſtrator may ſubmit ; but ſuch ſubmiſſion is no admiſſion 
of aſſets. 5 T. R. 6. Vide 1 T. R, 691. Semb. contra.] 

If an arbitrator, under a reference between A. and B. admini- 
ſtrator, award that B. ſhall pay a certain ſum as the amount of A. “s 
demand, B. cannot afterwards object that he had no aſſets, but ma 
be attached for non-payment. Worthington v. Barlow, B. R. M. 
38 G. 3. 7 T. KR. 453. 5 

{ This award will not operate as an admiſſion of aſſets in any action 
brought by another creditor. Bid.) | 


(D 3.) 
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hold does not paſs without livery. 


az executor. L&!let/pn v. Commins, M. 14 G. 2. Str. 1144. 
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* 1 (0 3.) What Things may be ſubmitted. 


All perſonal actions and things of an uncertain nature may be de- 
termined by arbitrament. 


So, a debt on a ſpecialty or record, tho certain, may be ſubmitted 
among ft other things. 1 Lev. 292. 

But freehold, or inheritance of lands cannot be determined by ar- 
bitrament. 1 Rat. 242. 1. 10. 

And therefore, there cannot be a Fin by an award; for free- 


1 Rol. 242. J. 16. 

So, the intereſt of an eſtate for years cannot be transferred by an 
award ; for it is a chattel real. 1 Ro/. 242. J. 20. Semb. cont. Dy. 
183. a. in marg. 2 Leo. 104. Cro. El. 223. 

Nor, a thing certain; as, a debt upon bond, by iel. 1 Lev, 
292, 

907, a debt upon record; as, arrears of an account found before 
auditors. | 

But an award may be made of the arrearages of a rent reſerved 
upon a leaſe for years. 1 Rol. 242. J. 25. 

So, if a man be bound to ſtand to an award, and the arbitrators 
make an award, that land ſhall be conveyed ; if the party refuſes the 
conveyance, ke forfeits his obligation. 1 K.. 244. . 5. 

So, if an award be, that one ſhall pay ſo much in. ſatisfaftion of a ge- 
cialty; tho' the ſpecialty is not thereby diſcharged, yet if he commence 


an action upon the ſpecialty afterwards, he forfeits his obligation. 
R. 1 Rol. 243. J. 15. 2 Cro. 447. 


(D 4.) To what Things a Submiſſion extends. 


If there be a ſubmiſſion of all afions and complaints; cauſes of ac- 
tion are ſubmitted. »1 K. 245. J. 20, 


If of ations perſonal, ac ſectit et querelis ; actions real are ſub- 
mitted. 1 Kul. 246. 30, 


If there be a Taber ron of all matters between them two; an action 
by one of them, and his wife againſt the other, is not ſubmitted. 


K. 1 Kol. 246. J. 15, 


If, of all demands ; title to land is ſubmitted. Semb. Kel. 99. b. 


If, of all debts ; ſpecialties and judgments for them may be releaſed. 
R. 2 Sand. 190. 


If, of all differences; all demands may be releaſed, 


But by a ſubmiſſion gf all af7ions, cauſes of action are not ſubmitted. 
1 Rel. 245. J. 20. 


By a ſubmiſſion of afions perſonal, ſuits and complaints, actions 
real are not ſubmitted ; for perſonal refers to the whole. 1 Rol. 246. 
J. 25. a. 

By a ſubmiſſion by A. and B. ol che one part, and C. of the other, 
of all matters betaueen them, an action by A. alone againſt C. is ſub- 
mitted z for it ſhall be taken diſtributively, K. 1 Kol. 246. J. 20. 
Semb. Lut. 1628, | 

By a ſubmiſſion of A. of all matters, a debt, due from the wife 
of A. as executrix, is ſubmitted, R. 2 Cre. 447. 

[If all matters in difference are ſubmitted, it extends to a demand 


By 
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By a ſubmiſſion to A. who orders a leaſe; it does not extend to 
payment of rent upon the leaſe. Mo. 3. 

[On a rule of reference to three jurymen, they may award a 
ſum certain for coſts, and the court cannot take notice of it, un- 
leſs they are exceſſive, and then only as an evidence of lome undue 


practice. B. R. H. 53.] 


(D 5.) When a Submiſſion may be revoked. 


If there be a ſubmiſſion to an award, it may be revoked before 


the award made. Semb, 1 Sid. 281. 
If two ſubmit on one part, and one on the other; one of thoſe 
two may revoke without the other. 1 Rol. 331. J. 16. 


If there be a ſubmiſſion by a feme-ſole, who marries before an 
award made, it will be a revocation. 

So, if the woman and B. ſubmit on one part, and the woman 
marries; it will be a revocation as to B. alſo, R. 1 Rol. 331. J. 45. 
Jon. 388. 

But, if there be a ſubmiſſion, nd a bond is given to ſtand to an 
award; if the obligor revoke, he forteits his bond. 1 &/. 331.0 15. 
8 Co. 82. a. 

So, if a ſubmiſſion be revoked ; it is of no avail till notice of the 
revocation to the arbitrators. R. 1 Rel. 331. J. 40. 

Yet, if the revocation is by marriage, they ought to take notice. 
R. 1 Rl. 331.1. 48. 

If the arbitrators are made commiſſioners by order of the Chan- 
cery to determine the difference, it is no revocation of the ſubmillion 
of the parties, 1 Kol. 331 J. 35. 


(E) Award. 
(E 1.) What ſhall be a good one. 


(E 1.) 1.) It muſt be purſuant to the ſubmiſſion, [a WARDS ſhould be 
And therefore ſhall be void as to a flranger. conſtrued liberally 
and N Hawkins v. Calclough, P. 30 G. 2. 1 B. AH. 274.) 


Vide pat. (E J.) 


An award ought to be purſuant to the ſubmiſſion: and therefore, 


if it be made of a thing merely out of the lubmiſſion, it is void. 
1 Rol. 242. J. 35. 


As, if it be awarded, that a ſtranger ſhall do ſuch an act; it is 


void for ſo much : as, that a ſtranger ſhall give a bond. F. 1 Kol. 243. 
. 5. 247. I. 10. 10 Co. 131% | 


That the party, his wife, and ſon, ſhall join in a conveyance, is void as 
to the wife and ſon.” K. 1 Rel. 248. /. 10. 259. J. 30. 


T hat the lord of a manor grant a copyſvld. R. Mo. 3 


That the ſervant of A. wwho ſubmitted, pay to the ons of 3.5 
3 Leo. 62. 


So, an award of a thing to be done to a ſtranger is void: as, to 
pay money ts a firanger, 1 Rel. 243. J. 10. 247. J. 25. 10 Co. 131. 6. 


tor it does not appear to be any adyanta e to the party, 1 Kol. 24 
J. 30. Vide poſt. (E 7.) x EO 4 


To aſſure land- N the farty any! bis ww ies wha is a ſtranger to the 


abi, 


2 Ss x 8 7 9 2 1 5 * * 
4 „„ 9 


- - 
© fe 
— = - 

» 


8 
CEE 


— 
I LY — 9 * 
. a4 WAY . 8 32 6 * n 8 
*r n a AO n N = oy 
aw 7 — — - m_ == = 
_ — ——— 
=_ \ =y = _ = [LR 


——_— = . = 
"ws * * 
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ſubmiſſion, is void as to the wife, R. 2 Rol. 243. l. 12. Semb, Mo. 
9. \ 
352, be bound with ſureties, is void as to the ſureties. 1 Rol. 248. 
I. 47. R. 3 Les. 62. | . 
To be in ſuch a place with his counſel to hear the award. 1 Rel, 
244. J. 49. y | 

So, an award, to pay upon the land, or, within the houſe of a ſtranger ; 
for this obliges him to be a treſpafſer. R. 1 Rol. 247. J. 20. > 

Otherwiſe, if it be, at the houſe ; for that does not make him a treſ- 
paſſer. R. 1 Rol. 247. J. 15. 249. J. 25. K. 3 Lev. I53- 

[If A., acting as attorney for and on behalf of B., gives bond to 
ſubmit to award to be made, touching all matters between C. and B., 
and on an action brought, defendant craves oyer, and pleads, no award, 
and plaintiff replies, and ſets forth an award made concerning the 
premiſes in the bond ſpecified; and the award is made, that 4. 
ſhould pay C. ſo much, and C. accept it in full of all demands, and 
that each of the parties ſhould execute a releaſe; tho” it does not 
expreſsly mention that it is in relation to the things ſubmitted, yet 
as that appears on the record by the replication, it is a good award : 
for it is within the ſubmiſſion final and mutual. Cayhill v. Fitzgerald, 
M. & P. 11 G. 2. Will. 28. 58.)] 885 

[If pending a ſuit for an aſſault there is a general ſubmiſſion, and 
the award recites the ſuit, and determines each to pay his own coſts, 
and defendant to pay plaintiff 5 s., and there does not appear to have 
been any other matter between them; the award is good. Hanvkins 
v. Colclough, P. 30 G. 2. 1 B. M. 274. 8 

[Submiſſion to award zndented ; award good, tho' not indented, 
Barnes, 85. | | | 

[Award is good tho' the time of execution doth not appear, 
Barnes, 56.] | 8 

[Submiſſion to three, ſo as they, or any two of them, &c. award 
made by two, the third having had notice, is good. Dalling v. Mat- 
chett, C. P. M. 14G. 2. Willes, 215. Barnes, 5 7. S. C.] 


(E 2.) When it goes to a time beyond the ſubmiſſion.] So, an award 
of a thing after the time of the ſubmiſſion is void: as, if it be of 
rent which ſhall be due at Michaelmas next. R. 1 Rel. 243. J. 40. 245. 
J. 4 'F | : . ö 

It it awards @ releaſe of all actions till the day of the award made: 
for this extends to actions beyond the time of the ſubmiſſion. R. 
fepe, 1 Rol. 242. J. 45. 245.1. 25. Serb. cont. 1 Rol. 254. I. 15. Acc. 
1 Rol. 258. J. 5. 260. J. 15. 25. 3 Lev. 188, K. 2 Cro. 352. R. 
1 Sal. 74. | 

But it ought to be averred, that there are matters ariſing between 
the ſubmiſhon and the time of the award; otherwiſe it will be 
good; for it ſhall not be intended. R. 1 Rol. 244. J. 50. Pide poft. 

E 109. 

| So, 4 award, that one ſhall pay for writing the award, is void for 
ſo much; for this goes to a thing happening after the ſubmiſhon. R. 
1 Rol. 254. J. 30. 2 Cre. 578. | 

[But now it is decided that the power of awarding coſts is neceſ- 
ſarily conſequent to the authority conferred on the arbitrators of de- 
termining the cauſe ;z and when 2 proviſion is inſerted that the _ 
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ſhall abide the event, it is a reſtriction of the general power. 2 Term 
Rep. 645.]. » 

557 . the parties ſball pay the reckoning at the meeting of the arbi- 
trators. 1 Rol. 254. l. 35. ; | ; 

[If an award directs mutual releaſes to the time of the award, it 
is good; but tender of releaſe to the time of the ſubmiſhon is ſufſi- 


cient. Keen v. Goodwin, P. 1/28, Bunb. 250.] 1 
(E z.) Or, to matters not ſubmitted.) So, an award for a thing not 
ſubmitted: as, if the ſubmiſſion be, of all matters depending, and the 
award be, of all matters, generally. 1 Rel. 243. J. 25. 

If the ſubmiſſion be, of all matters except an obligation ; and the 
award be, F all demands. R. 1 Rol. 261. J. 2. = Nh 

Or, if the ſubmiſſion be, of all monies expended for the wife at her 


requeſt ; and the award be, of all monies expended for the wife. . R. 


2 Cro. 639. 

(But if, on a reference of all matters in difference between two 
partners, the award be that the partnerſhip be diſſolved, that is within 
the ſubmiſſion and therefore good. 1 Bl. Rep. 475.] 


[So, if the reference be of all matters in difference in this cauſe, 


and general releaſes be awarded, it is good as to matters referred, tho' 
void as to the reſidue, 2 Bl. Rep. 1117.) | 8 

[A ſubmiſſion of all matters in difference “ in this cauſe between 
the parties,“ is only a reference of the cauſe in queſtion, but 2 
ſubmiſſion of all matters in difference © between the parties in 
this cauſe”, is a general ſubmiſſion. 2 Term Rep. 647. 3 T. R. 
626.] | | | 


(E 4.) Or, does not extend to all the matters ſubmitted.] So, if 2 
ſubmiſhon be, ita quod fiat de præmiſſis, the award ſhall be of all 
matters in controverſy, of which they have knowledge; otherwiſe 
it will be void. R. 1 Vol. 256. J. 27. R. 8 Co. 98. a. Where the 
ſubmiſſion is conditional with an ita quod, &c. vide poſt. (E 5.) 

So, if a ſubmiſſion. be, of oil matters ita quod the ſame award be 
made ſuch a day, omitting, that it be made, de præmiſſis; for the words, 
the ſame award, & c. are tantamount K. Cro. El. 838. Tut. 533. 


If there be a ſubmiſſion to the award of A. and B. ita quod, &c. 


and if they do not, to an umpire ; the Clau e, ita quod, extends to the 
umpirage. R. 1 Lev. 140. = | 


And therefore, if there be a ſubmiſſion of ſuch and ſuch things 
ſpecially named ita guad, &c. an award not made of all is void; for 


they ought to take notice of them, being ſpecially named in the ſub- 


miſſion, without other information. R. 1 Rol. 256. J. 35. — 


If a ſubmiſſion be ita quod, & c. the award is ſufficient, if it be 
of all matters notified to the arbitrators, tho? there be other matters 
not notified. R. 2 Cro. 2000 | | 

And, it is not ſufficient in pleading to ſay, that it was made de 
præmiſſis, if the award does not import it. 1 Sal. 70. | 

[The parties having ſubmitted all matters in difference to arbitra- 


tion, the arbitrators determined all matters, (excepting one,) and gave 


liberty to one of the parties to proſecute that matter if he choſe; and 


the award was holden bad in toto. Bradford v. Bryan, C. P. T. 
14 & 15 Gee. 2. Wiles, 268.] 4 8 1 ; 
4 [An 
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[An award made upon a reference of all matters in difference be- 
tween the parties, does not preclude the plaintiff from ſuing upon a 
cauſe of action ſubſiſting againſt the defendant at the time of the re- 
ference, upon proof that the ſubject-· matter of ſuch action was not 
laid before the arbitrators, nor included in the matters referred.” 


 Ravee v. Farmer, B. R. H. 31G. 3. 4 T. R. 146.] 


(E g.) Or, to all the perſons.) So, if there be a ſubmiſſion of all 
controverſies between A. and B. of the one part, and C. of the other, ita 
quod, Sc. an award of all between A. and C. omitting B. is void. R. 
1 Rel. 261.1. 15. | 

So, if A. ſubmits for himſelf and his fon all, &c. ita quod, &c. an 
award between A. and the other, if nothing be done qguoad the ſon, 
is void for the whole. K. 1 Lev. 129, 140. 

But, if the ſubmiſſion be general without an za quod, &c. the 
award may be of part of the matters in difference. 1 Kol. 256. J. 5. 
10. K. Cre. Il. 838. K. 8 Co. 98. a. | 

Tho' three things in particular are ſubmitted. 1 Rol. 256. J. 15, 
8 Co. 98. a. f | | 

Tho' all aftjons real and perſonal are ſubmitted, and nothing award- 
ed as to the real. 1 Rol. 256. J. 20. EE 

So, if the ſubmiſſion be, ita quod, it be ſigned, ſealed, and delivered 
by the arbitrators as their deed ; it is not good, if it be ſealed and de- 
livered as their deed, but not ſigned, X. 1 Kol. 245. J. 10. Vide 

2. (1 6.) 5 

Ita quod it be made and ready to be delivered ; it ought to be in 
writing, otherwiſe it is not ready for delivery. Cont. Dy. 218. 6, 
Co. Ent. 126. pl. 10. R. acc. 1 Ann. in C. B. Mod. Ca. 176. R. cont, 
3 Ann. in B. R. Mod. Ca. 160. 176, Sal. 75. Vide pa. (1 6.— 

20.) | 


(E 6.) Brut it is ſufficient, that the things determined by the award are 
within the ſubmiſſion, ti, a thing to be dene be out of it.) But if a 
thirg awarded to be done be out of the ſubmiſſion, it is not mate- 
rial, if the matters for which the award is made are within it; as, 
if the award be, Hat the parties fign and ſeal the award. 1 Rol. 245. 
E 8 | 
T hat one of them ſhall give an obligation, horſe, &c. to the other in ſa- 
tig a ion of all matters ſubmitted. 1 Rol. 245. 1.35. 243. J. 40. 45. 

7 hat he ſhall give or redeliver an obligation, made after the ſubmiſſon 
and before the award, in ſatisfafion of all differences between them. R. 
1 Rol. 243. I. 40. 


(E 7.) Sa, an award to a firanger is. goed, where he is concerned only 
as an inſtrument.] So, an award of a thing to be done to a tranger 
is good, where the ſtranger is only an inſtrument : as, 20 pay money to 
4. ſtranger for the uſe or benefit of the parties. Semi. 1 Rol. 247+ J. 38. 
25-'249cl. 15. 30. | | ; | 

To ſurrender a copybo!d into the hands of two tenants, tho' they are 
| firangers. R. Rol. 247. J. 40. i 

To pay in vel ad domum A. who is a ſtranger. R. 3 Lev. 153. R. 

Cro. Car. 226, 1 Rel. &. 


Tat 


5 
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* That be Jhall make a feoffment with a letter of attorney t6 B. to take 
þ ; for B. is but an inſtrument, 1 Rol. 247. J. 45. ; 


t one ſball achuit the other of an obligation, in which both are bound 


to B. R. 1 Rol. 248, J. 15. 1 Mod. 9. Jon. 431: 


That he fball levy a fine ; tho' that is the act of the court. 1 Rel. 


That Je all enfebf a flrafiger. 1 Rl. 249. J. 20. . 
Dat ce buy yup uſe ſhall cauſe his feoffees to make a releaſe to one in 
po//eſron. Lit. 576. : | 
HI. that bt 705 money to a ſtranger, where it appeürs to be for the 
benefit of the parties. 1 Sa/. 74. 2 bY 

So, if the coritrary Yoes not appeat; it ſhall be intended fot their 
benefit: Sen. 1 S/. 7444 | 

So; where thete is a ſubmiſſion by ſeveral perſoiis jointly, tho? 
they are ſeverally bound, an award as to all is good; and in 4 de- 
claration againſt one of them upon his bond, if it be, ht neither 
be nor the others paid, it is well; for tipbri the whole declaration, 
and matter diſcloſed, it appears that they are not ſtraugers. f Re. 
248. J. 5. f „ | a 

805% if a ſubmiſſion be By ſeveral whb ate ſeberally bound, an 
award, that A. and B. pay, is good; for upon the whole of the caſe 
it appears, that B., tho not named in the bond given by A., is not a 
ſtranger; R: Co. Car. 433. 2 | 

So, where there is 4 ſubmiſſion by a truſtee, with the aſſent of 
the fy BY truſt ; an award of payment to the ceffuy gue truſt, is 

. Lui. . | 
80, whete hell 1 a ſubmiſſion by an hufband, for 4 debt due to 
His wife before covertiire; an award of payment to the huſband and 
wife is good. Mar. 78. Tut. 576. | 

So, where a payment to a ſtranger appears to be for the advan- 
tage of the party, it ſhall be good; as, it an award be, that he pay to 
A. to whom 2 ſurrty was beund for him. N. 1 Rol. 247. J. 35. 

That he pay ta the ſervant of B. who ſubmitted. L. 3 Leo. 62. Dy. 
142. B. in marg, | | 

But an award does not bind a ſttanger to do any act, as a releaſe; 
confirmation, Sc. Mo. 3. | Ss 


(E 8.) 2nd the award is voll only for fo much at it out of the ſubmiſ- 


on.] So, if an award exceeds and goes to matters out of the ſuba 


miſſion, it is good for fo much as is within the ſubmiſſion :. as, if an 
award be, that A. and a flranger pay, &c. it is good againſt, A. and 
he is bound to pay, though it be void as to the ſtranger, R. 1 Rol. 
444. J. 25. 1 (E ig. 5 | EN | 
So, if a ſubmiſſion be, himſelf and B., and there be an award 
Bat the obliger pay ſo much for himſelf and B., it is godd. ' R. 1 Rel: 


ug J. 20. 


diſcontinue all ſuitt, when there are foits for other things depending, 
though it be void for thoſe, is good, and he ought to diſcontinue the 


ſuits for tithes. R. 1 Ro/. 258. J. 40. 2 Cro. 664. | P 

I chete be ati award, that an huſband and his wife make an af- 

Forance ; it is good for the huſband. R. 1 Rol. 259. J. 20« 
Vor. L Mm | 
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Dat A. be bound with ſureties, &c. ſhall be good as to A. R. 

2 Lev. 6. R. Sho. 82. Carth. 159. 2 27" 0 2 
Wat A. ſhall make a releaſe to d day after the ſubmiſſion, ſhall be void 

for the time after. R. Win, i. , heck | * 


(E o.) And there ſhall not be any forced conſtruction to make it to be 
out of the ſubmiſſion.) And there ſhall not be a ſtrained conſtruction 
to make it to be out of the ſubmiſſion : and therefore, if there be a 
ſubmiſſion gf all actiaus ita quod, £5. and the award be de et ſuper pre- 
miſſus, that one ſhall pay fo much at a future doy, aud then ſhall make a 
releaſe of all actions perſonal ; the releaſe ſhall be only of actions till 
the ſubmiſſion. 1 Rel. 256. J. 45. K. 2 Med. 170. | 


Tf a ſubmiſſion be of all matters, and au award, that he ſhall pay ſo 


much, and if there be prof that he receives mare, then he jball pay that 
alfo; by which there appears a doubt of a thing which was not de- 
termined ; yet it ſhall not be intended that ſuch doubt was among 
the parties before the ſubmiſſion, but only among the arbitrators. R. 
1 Rol. 257. 1. 45. | NS: PEST : 
IIa releafe be awarded of all demands, generally; it ſhall not be 
conſtrued of demands after the ſubmiſſion. R. Hut. 29. R. 3 Lev. 
188. 344 Sho. 272. T4 3 
If an award de et ſuper premifſis be ,of 10 l. in ſatisfaion of a 
debt then due; it ſhall not be intended due at the time of the award, 
and not at the time of the ſubmiſſion. K. 2 Cro. 285. R. Cro. 
EJ. 861. | | SEE? 
So, an award de premiſes, to pay 10 l. at Michaelmas next, and then 
ts releaſe all matters ; the releaſe fhall be reſtrained to the matters ſub- 
mitted, and others ſhall not be intended unleſs they are ſhewn. KR. 
Hob. 190, 191. Mo. 885. 1 
So, an award 7o releaſe an action then depending, ſhall be intended de- 
pending at the time of the ſubmiſſion. Dub. Cro. El. 13. 
So, an award of general releaſes extends only to matters at the time 
of the ſubmiſſion, R. 3 Mod. 264. | 
So, a ſubmiſſion F all matters, ita quod, &c. an award of all mat- 
ters, except an- obligation wwhich ſhall ſtand in force, is good; for the 
award extends to this obligation, wiz. that it fall not be diſcharged. 
R. 1 Rol. 257. J. 2. | 
A ſubmiſſion of wood, under uad, & c. ita quod, &c. an award de 
premiſes, that one ſhall have the under aucod and ſhall releaſe all demands, 
is good; for this determines the diſpute as to the wood. R. 1 Rel. 


25 7. J. 5. 


(E 10.) Nor ſpall it be intended to be out of it, if it does not appear 
5% And if it does not appear not to be purſuant to the ſubmiſ- 
ſion, it ſhall not be intended: and therefore, if an award de premyls 
be of all matters till the time of the award, it is good, unleſs wer 
averred, that matters aroſe between them after the ſubmiſſion, be- 
fore the time of the award. R. 1 Rul. 244. J. 50. 258. J. 20. 260. 
J. 10. 20. 


So, if an award be, that one iel releaſe al ions at the tins of 


the releaſe ; unleſs it appears, that there were actions after the ſub- 
miſſion before the releaſe. R. 1 Rel. 257. J. 15. 260, J. 34. 


45. R. Hit. 29. Semb. 3 Lev. 188. R. that it ought to be t 
| i 


15 


4.5. Si. 365. 


* 
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by the plaintiff, that there were no more cauſes of action. 2 Cre. 


. abe be, * quod fiat de premiſſes ; and releaſe be 


awarded of all actions, but it is void for ſuch part, yet it may be 


good for the reſidue; and there.ſhall not be intended other actions 
which are not diſcharged, unleſs it be averred that there are. R. 
1 Kol, 244. J. 40. | | „ 5 - ; 

So, if an award recites, that controverſies were depending 29 Fanuary, 


| and it is made de & ſupra premiſſis of all matters till 28 January, it 


is good; for it ſhall not be intended, unleſs it be averred, that any 
matter was depending 29 January, which was not the 28 January. 
R. 1 Rol. 245. J. 5. Gro. Car. 216. R. 1 Rol. 257. J. 25. 2 Cro. 578. 
R. Cro. Al. 858, + . E 
So, in all caſes, if the ſubmiſſion be, of all controverſies, generally, 
ita quod, &c. an award of all controverſies, of which they had know- 


| ledge, is good, unleſs it be averred, that there were other matters 


of which they had information. R. 1 Rol. 256. J. 30. 72 


| So, an award, that all actions ceaſe, when the ſubmiſſion was, of 
all actions for tythes ; for they ſhall not be intended other actions. 
R. 2 Cre. 664. ; . F AED 
If a ſubmiſſion of all matters, ita quad fiat de premiſſis ; an award de 
pPræmiſſits of a ſingle matter is good; for others ſhall not be intended, 
unleſs they are ſhewn. X. 8 Co. 98. a. 2 Cro. 285. | 


If an award be, hat he releaſe all debts by judgment, extent, &c. 
which are not ſubmitted ; it ſhall not be intended, that there were 


any ſuch, unleſs they are ſhewn. R. 2 Sand. 190. 


(A 11.) An award muſt be certain.) So, an award ought to be 
certain: and therefore, an award to pay ſuper prædicto primo die Maij, 
where no ſuch day is mentioned before, is void. R. 1 Rol. 254, 


1. 40. 263. J. 35. 


To pay a moiety of a debt for which A. was bound, without ſaying, 
in what ſum, K. 1 Rol. 263. I. 10, | 
Tho' it be ſaid in the declaration, in what ſum, 1 Rel. 263. 
| So, an award, that one ſball make an obligation for enjoyment of lande, 
without ſaying, in what ſum, will be void for the uncertainty. R. 
1 Rol. 263. J. 20. 5 Co. 77, Mo. 359. X. 2 Cro. 314. 
[An award, that the defendant ſhould give ſecurity to pay plaintiff 
an annuity, and all proceedings depending at law ſhould -be no far- 
ther proſecuted, is ill, being not certain, nor final, nor mutual, Tip- 
ping v, Smith, M. g G. 2. Str. 1024) ] bl 
o, upon a ſubmiſſion of a title to land vecat. K. an award, that 
one ſhall have ſo many acres in K. without giving any name to the 
125. ba void, tho' it be averred, that that is the land vocat. K. 1 Rel. 
r | 
To pay fo much for every quartern of mait, as malt may be ſold for, 
without ſaying, in what place the ſale ſhall be. R. 1 Rol. 203. J. 45. 
To pay the arrears 4 a rent incurred after a purchaſe, without ſay- 
ing, when the purchaſe was, or when it was in arrear, R. 1 Rl. 264. 


8 La the coſts of a fuit now depending. | Semb. 1 Sal. 75. Med. 
« I95, | Yor 
Ma 2 --Þ Cofts 
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Cofts of ſuit, and all reaſonable experices, which the plaintiff [ultain 
| 3 K. Lev. I : RY And 

[*« Coſts in the Peverel court, and in an action at law,“ bad for 
uncertainty. Barnes, 166.) 

But an award, that one ſball pay his proportion which fhall appear 
due upon an account, is good; for, certum eff quod certum reddi 222 
1 Nal. 251. J. 40. | | 
- T, = he pay the charge of a ſuit, of which the other ſhall deliver a bill. 

. ev. 18. | | | 

85, that he pay the charge of ſuch a ſuit, generally. R. 2 Vent. 243. 
Carth. 157. | 


Or, that "RE the cofts of ſuch a ſuit to be taxed by the prothonetary, 
R. 1 $id. 358. Adm. 1 Sal. 75. Mod. Ca. 195. 9 | 


[If coſts are awarded, and tlieſe colts are taxed by a prothonotary, 
it is well. Barnes, 56.) 


[If coſts are ordered, but nobody appointed to tax them, the court. 


may order the maſter to do it. Dudley v. Nettlefold, H. 13 G. Str. 
737. 2 Will. 268.) | 

[But an award to pay coſts to be taxed by one not an officer for 
that purpoſe, is ill. Str. 1025.) rp | 


[If an award directs defendant to pay plaintiff's attorney three full 


fourth parts of the coſts to be taxed by the maſter, they ſhall be tax- 
ed as between party and party. Pratt v. Salt, M. 9 G. 2. B. R. H. 
161. | | 

80 an award 70 pay 20 l. aut eo circiter, in diſcharge of an obligation 
of 40 l. aut eo circiter 1 Rol. 263. J. 50. 

So, it may be aſcertained by an averment; and therefore, an award 
to pay a debt for which A. was bound, without ſaying in what ſum, 
may be aſcertained, by an averment, that he was bound only in 
luck an obligation. Per Hougbt. 1 Rol. 263. J. 17. 

To pay all monie: expended in ſuch a ſuit, it may be averred, that he 


expended ſo much. K. acc. where the award was by parel, but ſend. 


cont, if it had been in writing. Carth. 157. | 
So, an award, 7 make a releaſe, pay money, &c. without ſaying at 
what time, is good; for if a requeſt is neceſſary, it muſt be in a con- 
venient time after the requeſt ; if there needs no requeſt, it mult be 

done in a convenient time. 1 Sal. 69. | 
An award without a date, 7 do a thing within ſeven days after the 
date, is good; for the date ſhall be computed from the delivery, K. 

1 Sal. 76. 0 > 

So, = award, that an erefion upon the defendant's foil ſpall be pulled 
d:wn, without ſaying, by whom: for the defendant; who is owner 
of the ſoil, ſhall pull it down. R. per three J. Holt cont. 1 Sal. 76. 
An award, that the defendant ſhould pay to the plaintiff ſuch a ſum 
of money, unleſs within 21 days (which in fact was after the time 
limited for making the award) the defendant ſhall exonerate himſelf 
dy affidavit from certain payments and receipts, in which caſe he was 
to pay a certain leſs ſum, is uncertain and inconcluſive. Pedley v. 


Goddard, B. R. MH. 37 Ger. 3. 7 T. R. 73. 
(E 12.) Poſſible.) So, an award ought to be poſſible : and there- 


fore, if it be impoſſible, it ſhall be void; as, an award to pay at a day 


pait. 1 Kol. 244. J. 14. 248. E. 


, > 
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But if it afterwards becomes impoſſible by the act of the party him- 


ſelf, or of a ſtranger, he ſhall be bound to perform it, Semb, 2 Mod. 
27, 28. Vide Condition, (D 1.) | 


(E 13.) Reaſonable.) So, it ought to be reaſonable ; and therefore, 
an award, that one ſhall ſerve the other for two years, is void. I Rel. 
243. J. 52. | Ye. 

Or, that one ſhall releaſe his right to the land in ſatisfattion of a tree 


' paſs, 1 Rol. 244. J. 1. 


So, an award that he ſhall cauſe a ſtranger to do a thing, which he 


has no means in law, or equity, or otherwiſe, io compel him to do, 


is not good. 1 Rel 248. J. 45. 

As, that he ſhall command the juſtices to levy a fine. 1 Rel. 2497 
6 : 

Yet an award, o make a diſcontinuance of an action, is good: for 


though it be the act of the court, yet the default, &c. is the act of 


the party. 1 K 249. J. 5. e 
Or, to be nonſuited. 1 Rol. 249. J. 10. 
Or, to enter a retraxit. 1 Rol. 249. J. 12. | 


So, an award to pay a leſs ſum in ſatisfaction of 2 greater, is good. 
R. 2 Cro. 447. R. 2 Md. 303. | | 


(E 14.) Mutual.) So, an award ought to be mutual: and there- 
fore, if it be of one part only, and nothing of the other, it ſhall be 
void. 1 Rel. 253. I. 7. | 

As, that one ſhall be quit of all ations which the other bas againſt him. 
1 Rol. 253. J. 10. 1 „ 

Or, Ball pay 10 8. to the other. 1 Rol, 253. J. 15. 

Or, Hall pay 10l. and they ſbull be friends. Semb, Mo. 642. 

So, an award which directs a thing to be done. on each part, but is 


void as to that which * to be done on one part, is void for the 
* 


whole, Vide poſt. (E 1 
As, an award, that one fhall pay ſo much to the other, and the otl.er 


fall pay for the writings of the award ; for this laſt part is out of 


_ ſubmiſſion, X. 1 Kol. 254. J. 30. 35. R. Al. 10. Dub. 
2 Lev. 3. „ 

That A. pay to B ſuper 21 Maij, & B. releaſe ſuper præilictuim pri- 
mum diem Maij; for there was no ſuch day. R. 2 Cro. 149. 

So, if A. ſubmit as attorney of B., and there be an award between 
A. and C. that A. hall pay fo much, and that = give mutual re- 
leaſes ; it is not good, for A. pays as attorney of B., and the releaſe to 
A. does not diſcharge B., unleſs it be given to the uſe of B. 1 Sul. 


* 


70. Skin. 679. | 
But an award, that one ſhall pay 10 8. ts the ether in ſatisfafion of 
all actions bet ucen them, is good, tho' nothing be awarded for the other 


to do z for-the actions are thereby diſcharged. 1 Rol. 253. J. 17- 
R, Med. Ca. 35. ? 


Or, for all matters between them. R. 1 Rol. 253. J. 32. | 
Or, in conſideration of ſuch a debt, R. 8 Ca. 98. Baſpole, R. 2 Cre. 


448. 1 Bul. 145. | 


So, if there be a ſubmiſſion of all matters; and an award is made 
de et ſuper premiſfs in manner following, viz, that cue ſball pay fo much 
to the other, it is good; for, being ſuper præmiſii, is muſt de intended 

| | Mm 3 | | in 


' 
| 
0 


| 
. 
i} 
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in ſatisfaction of all matters. R. 1 Rol. 253. l. 25, Cont. 254. 
So, if it be awarded, zhat one ſhall give 40s. in ſatisfaBtion of all 
matters, and the other ſhall make a releaſe, and it be void as to the re- 
leaſe, yet it is good, becauſe the 4or. being in ſatisfaction, all mat- 
ters are diſcharged. 1 Rol. 253. J. 50. | F 

So, an award, that all controverſies ceaſe, and that one ſhall give 12d. 


to the other. R. 1 Rot. 254. l. 2. R. 2 Mod. 228. R. 1 Lev. 58. 


So an award ſuper præmiſſis, that ene ſhall give ſo much, and the par- 
ties ſhall be friends, and ſhall make releaſes to the time of the award ; tho! 


it be void as to the releaſes. R. 1 Ro. 254. I. 15. 260, J. 10. 

So, an award that one ſhall pay 101. and the other upon receipt foal! 
make a releaſe, is good, tho* objected, that nothing was awarded 
againſt the other till after receipt, and he was not bound to receive; 
for an award to pay ſo much obliges the other to receive it. R. 


1 Kol. 255. . 5. R. Mod. Ca. 35. 


So, an award ſuper premiſſts, reciting pro eo quod one of them had 
done ſuch and ſuch things, it was awarded in eg parte prout ſequitur, viz. 
that he ſhall pay 5001. without more, is good; for it cannot be in- 
tended for other things than for thoſe recited. Cont. but upon error 


ſemb. acc. 1 Rol. 25 5. l. 20. 


90, an award, that one pay 10l. and the other pay the charge of the 
award, and upon performance give general releaſes; though it be void 
for the charges, and the releaſe is not to be till performance of all; 
for the award being yoid for the charges, the releaſe ſhall be given 

reſently. R. 2 Lev. 3. | 

So, that the defendant be bound with ſureties, and upon delivering the 


bond, the plaintiff do releaſe ; for upon a bond by the defendant alone, 


the plaintiff muſt releaſe. R. Carth. 160. 
Yet an award ſuper premiſes, that one ſhould pay ſo much, ſhall not 


be intended in ſatisfaction of the premiſes where the other was 


awarded expreſsly to make a releaſe, or ſuch lib but for ſome defect 
the award, as to that, is void. R. 1 Kol. 253. J. 40. 254. J. 40. 259. 
J. 45. 2 Rol. 1. Poph. 134. ons 
So, an award, hat one ſhall pay fer taſb-1work, (without ſaying what 
ſum, ) and that the other ſhall pay 25 J., and both ſhall give general releaſe, 
being uncertain, and therefore void for the taſk-work, ſhall be void 
for the whole, tho' there are mutual releaſes; for the payment for 
the tuſk-work, as'well as the general releaſe, was intended as a recom- 
pence for the 25/. on the other part. R. 2 Sand. 293. Vide Lut. 57. 
Otherwiſe, if the part which is void would be no benefit to the 
party: as, if a payment was awarded to B. and likewiſe to a flranger, 
and that B. ſhould releaſe. Acc. 2 Sand. 293. Tut. 533, 15 
Or, the whole was not uncertain, R. 3 Lev. 413. 


(E 15.) Final.) So, an award ought to be final : and thereſore, 


an award, 2% fland to the arbitrament of ſuch an ene, is void. R. 1 Rig. 
244. J. 30. 251. J. 20. [For they cannot delegate their authority. 
B. R. H. 181.] 95 
So, an award to pay fo much, or if it be proved by ſuch a day, &c. 
that then there Ball be a further award, is void. R. 1 Rol. 251. . 
An award to pay ſo much, and if there be prof within a month of more 
dugg to pay that alſe. R. 1 Rol. 251, J. 30. 9 5 


"©, 


80 
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So, to do that which the arbitrators upon advice at the Mes ſhall ap- 


point ; for they cannot reſerve a future authority to themſelves. K. 


2 Cro. 315. ö 
So, 4 5 ae. ſubmiſſon to B. in ſuch manner and place as B. Mall ſay, 
for B. will determine for himſelf. R. 1 Sal. 71. p 


So, an award, that each ſhall be nonſuited, or- diſcontinue his action 
againſt the other, is not good; for they may ſue de ne. 1 Rel. 252. 
J. 50. | | | 


the other ſhould approve, and that they ſhall make mutual releaſes ; for if 
he will not apprgve of the ſureties, nothing is dont. R. 3 Mad. 
272. 5 f 3 * 
But an award 7 give a bond for payment, is good. 1 Rol. 249. J. 40. 
Or, to give ſuch a bend as his counſel ſball adviſe. 1 Rol. 250. J. 20. 


30. for the counſel] makes no judgment, bur is only a miniſter to di- 
rect what is valid in law. : 


That the party ſball not proſecute any ſuit upon a bond. R. 1 Rol. 261. : 


That all ſuits ſball ceaſe. R. 1 Sal. 74. [ſor that amounts to a re- 


leaſe. Barnes, 56.] 


Or, that a bill in equity ſhall be diſmiſſed. R. 1 Sal, 7 5. 
So, an award fo pay 100 l. at ſuch a day, and if he does not pay, 1 fol. 


at a ſubſequent day is good. K. 1 Rol. 250. J. 35. 


To covenant to indemnify from the fs in a ſuit by plaintiff, as, gui 
tam, &c. Per three F. Page cont. F. g. 271. [Acc. Str. 903. } 

To pay his proportion upon an account. R. 1 Kol. 251. J. 49. 

To pay ſo much toꝛrardi his cþ:rges for it is tantamount as in ſatisfac- 
tion for his charges. R. Lit. 533. | 

To pay upon condition, that they mutually acquit each other of all things 
ſubmitted, R. 3 Lev. 18. 

To pay ſo much charges as the prothanotary taxes. R. 1 Sid. 358. 

So, it an award be complete, tho' by tome clauſe it refers to a 


future proof; that ſhall be rejected. R. 1 Rel. 250. J. 40. 257. 


"IG | 


lf an award be ta all matters, except obliga/ions, &ce. it is good; for 
this exception is an award, that the obligations ſhall ſtand in force. 
R. 2 Cro. 278. 1 Bul. 123. 

[Several tenants in common, wiſhing to make partition of their 


land, covenanted by deed to pay their reſpective ſhares of the ſurvey 


and allotments, and to abide by the award of certain arbitrators as to 
the allotments ; the arbitrators allotted the whole in ſeveralty, but did 


not direct any deeds of conveyance to be executed to veſt the allot- 


ments in the reſpective owners. It was holden, that for this defect 


the award was bad, and that no action could be maintained on the 


covenant for not perſorming the award, though the covenantors were 
reſpectively liable on the covenant for non-payment of the expence of 
the ſurvey. Fohnſon v. Wilſon, C. P. T. 14 & 15 Geo. 2. IWiller, 
248. 7 Med. 8v9. edit. 345. S. C.] | | 


(E 16.) Intire.] So, an award ought to be intire : and therefore, 
if it be made part at one day and part at another, tho' all be made 
before the time limited for it, it ſhall be void. 1 Ro/. 250. J. 5, 

So, if it refer any matter to their future determination. 1 Re/, 250. 


. 17. Mm4 | But 


That one fall give the other a bond for ſuch a ſam, with ſuch ſureties as 
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But the arbitrators may aſſemble, and ſettle the matters at ſeveral 
* but their award upon the whole muſt be intire. 1 Rol. 250. 
12. 
IE 17.) Advantogeous,) So, an award ought ta give a benefit, or 
ſatisfaction for the thing ſybmitted. And therefore, if an award or- 
ders nothing to be pajd or done, it js not good, 1 Re/. 35 1. J. 50. 
So, if it order, bat one ſball make his law,. that he is not guilty, 
J Kol. 251. | 52. „ 

Or, Gall have his goods again. 1 Rel. 251, J. 54. 

Or, parcel of his goods. 1 Ref. 25 2. J. 5. 

So, if an award be, that ong ſball go to Rome; for this is no advan- 
tage to the other. 1 Rel. 253. J. 20. 

Shall enter a diſcontinuance, ar bg nonſuited. . 1 Rol. 252. J. 50. 

Shall relea/o land ta bim, who has no tight or paſeſſion in it. 1 Rol. 
„ 

as 3 if an award be, thaf bath parties ſball intermarry ; for it does 
not — to be any advantage. 1 Nol. 25 2. J. 27. 

4 at A. pay. fo much for all ſums que ta B. out of the eflate of Willy, 
Without ſhewing that A. is executor, adminiſtrator, or truſtee, c. 
for V. R. 2 Lev. 235. 

But an award, that one fhall be quit againſi zhe other, is good; for 
this is a mutual advantage. 1 Rol. 252. J. 7. | 


by 


That the one fhall enter a vqtraxit ; for that is a bar. 1 Rol. 253. 
1 | 
That the one ball havg his goods, where it appears, that the other 


has a demand upon them. 1 Rel. 252. J. 15. 
That one fhall relcafe all his right to the other, tho' it does not appear 
That all differences do ceafe ; for that amounts to a releaſe. Mod. 
C. 34435 » 5 


(E 18.) When an Award is void for the Whole. 


If an award be void for all that is to be done op one part, it is 
void for the whole, R. 1 Rl. 258. J. 5. 260. J. 15. 

So, if it be unreaſonable, or defective. R. 2 Cro. 353. 

CLF a bitrators award A. to pay B. 1o0/., and award . and B. to 
give general releaſes to each other, and then award B. to pay A. 20/, 
at a ſubſequent time, the whole award is bad. Storte v. De Smith, 
C. P. H. 11 C. 2. Wille, 66.) | 8 
Co, if the arbitrators award A. to pay B. 30. on the firſt of 
Februury. and B. to pay A. 100. on the firlt of March, the whole is 
bad. Bid.) 5 „ gt 

Vile pat. (E 19.) 


(E 19.) When only in Part. 


But an award may be void for part, and good for the reſidue. X. 
2 Sand. 293. [2 Wil. 268. 203. Candler v. Fuller, C. P. H. 
"i 5 2. Wille, 62.  Storke v. De Smeth, C. P. H. 11 G. 2. Wik 
es, 60.1] - * 
And therefore, if an award. be of matters out of the ſubmiſſion, 
it i. void only ſor choſe. Vide ante, (E 8.) K. Pal, 109, 8 
33 1 1 1 - 3 8 1 Oz 
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So, an award, that one ſhall pay fo much, and that all ations foall ceaſe 
between them, and that the other ſhall give a releaſe at a day after the ſubr 
miſſion, tho void for this, ſhall be good for the reſidue. X. 1 Roh 
259. J. 5. 260. J. 5. K. 10 Co. 131.6. | 
Sa, an award unreaſonable, or impoſſible in part, ſhall be good ſor 
the reſidue. 1 Kol. 259. J. 15. | 

Yet, if by the nullity of the award in any part, the one ſhall not 
have all the advantage intended him as a recompence for that which 
he does to the other, it ſhall be void for the whale, tho' jt would be 
mutual, notwithſtanding the null part were rejected. 

As, an award, that A. pay fol., and B, his wife and ſon n_ land 
ta him, is void for the whole; for tho? by the conveyance of B. the 
award would be mutual, yet he has not all the benefit intended for 
him, for perhaps the eſtate was in the wife and ſan. K. 1 Rol. 259. 


439. 45. 2 
An award, that the plaintiff pay the defendant for his taſt-⁊uorł and 


day's work, and then that the defendant pay 25 l., aud that they give ge- 
naral releaſes. R. 2 Sand. 393. b 


k 20.) When an Award by Parol ſhall be void. 
So, a parol award ſhall be void, which awards money to be paid by 


one and a releaſe by the other; for there is no remedy for the releaſe, ' 


where the award was by parol. R. 1 Sid, 160, for a parol award 
gives no remedy for a collateral thing. 1 Lev. 113. 
| But an award by paro/ may be good. | 
Tho? not the expreſs words, but the effect and ſubſtance of them 
only are mentjaned. R. Carth. 157. 
Tho' the ſybmiſſion ſays, ita quod it be made and ready to be deli- 
vered, & c. for when it is agreed, it is ready to be delivered, R. Med, 
Ca. 160. 176. 1 Sal. 75. = | 
[Vide ante, (E 5.0 


(F) Umpire. 


| 1 there be a ſubmiſſion to arbitrament, it may be, chat the arſitra- 


tors do not agree, the parties ſhall land to the umpirage of ſuch an 
Or, if they do not agree for all the matters, they ſhall ſtand to ap ung 
pirage for the refidue. 1 Kol. 262. J. 50. | X "OT 
And the words ſhall be conſtrued liberally ; and therefore, a ſubmiſ- 


Hon to the award of A. and B., and D. bing ay umpire, is 1 . 


meunf as that D. ſhall be umpigxe. R. 1 Kol. 262. J. 5. 
Hard. 44. | | | 

And if the umpire elected refuſe, they may elect another ratieg 
' guaties, R. 3 Lev. 263. 2 Vent. 114, 118. Dub. Sho. 76. Acc. 
per three J. Poll. cant. 5 Mod. 457. Cont. per Holt, ꝙ V. 3. Un- 
leſs the election of him who refuſes be coriditional, if 2 


1 Sal. 70. 
If the ſubmiſſion be, /a tlat there be an award lfore the 1. of M. 


and if 2 don't agree, to ſland to an umpire ; they may elect after the 


Iſt of 2 Med. 169. 
If there be a ſubmiſſion to an arbitrament, and afterwards to an 


1 


pi: age, the umpire has no authority till the arbitrators diſagree. 
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Or, unleſs they do not agree; for if the ſubmiſſion be, if the arbi. 
?rators cannot agree to an umpire, it is ſuſſicient, if they do not agree, 
tho” they never talk of the matter. R. 1 Rol. 261. 1 zo. 

And therefore, if they agree for part of the things ſubmitted, the 
1 cannot make an award, unleſs it be ſpecially fo limited. 1 Ro.. 
262. J. 45. | | | 

If a ſubmiſſion be to the award of A. and B., and if they don't agree, 
that they ſhall chuſe an umpire; they cannot chuſe till their time is ex- 
pired. R. 1 Sal. 70. R. cont. for by chuſing an umpire the arbitrators 
determine their power. KR. 1 Sal. 71, 72. 3 | 

[But now it is decided, that arbitrators having power to elect an 
umpire, may elect one before they enter into the examination of the 
matters referred to them at all. 2 Term Rep. 644.] 

[And if arbitrators (having power) chuſe an umpire who makes an 
umpirage, the arbitrators joining it, it is not void, for it is the um- 
pirage of the umpire only. Soulſby v. Hodgſon, P. 4 G. 3. 3 B. M. 
1474. 1 Black: Rep. 463. ] | 

So, if a ſubmiſſion be to an arbitrament % be made before the 1h of 
May, and if they don't agree ts the umpirage of J. S. 19 be made before the 

faid 1} of May; the umpire never can make an award; for he has 
no authority till the arbitrators cannot agree, and they have time till 
the 1ſt of May, when the power of the umpire ends, R. 1 Rel. 
261. J. 4c. Vide 1 Sal. 71, 72. 

Tho? it be alleged, that the arbitrators deſerviſſunt & denegaſſent to 
make an award at a time precedent. R. 1 Rol. 262. /. 25. Semb 
cont. 2 Sand. 132. 1 Sid. 428. 1 Lev. 302. 

Yet a ſubmiſſion, and if they do not agree within ten days, that they 
ſhall name another, who ſhall finiſh within ten days ; if they do not 
agree, they may elect another, who ſhall make an award within the 
ſame ten days; for upon the election of an umpire the authority of 
the arbitrators ceaſes. R. 1 Rel. 261. J. 45. 6 

So, a ſubmiſſion to an award to be made pon or before the laſt day of 
May, if they do not make it, thot they ſhall name an umpire who ſhall make 
it afterwards, tho the arbitrators have the whole laſt day of May to 
make the award, yet the election of an umpire, if it appears that they 
| did not make an award upon that day, is good. R. 1 Rol. 262. 
| J. 10. Cro. Car. 263. Agr. 2 Sand. 133. Vide 1 Sal. 71, 72. 
| Soz a ſubmiſſion to an award, 70 be made before the 1} of May, and 
| " of they do not make it, to an umpire to be made before the ſame day; if one 
4 arbitrator dies before the day, the umpire may make an award before 
| 


the day. Semb. 2 Sand. 132. | 
So, if the arbitrators abſoluteiy refuſe to intermeddle. Per three 


4 J. Trusſd. cont. 2 Sand. 132. Gout per Pollexfen, but three J. ſemb. 
acc. 2 Vint. 116. | 


(G) Breach of an Award ; what ſhall be. 


FF a man'does not do all that the award requires of him, it will be 

” a breach: as, if an award be, that A. enjoy an houſe paying rent to 

B., if he does not pay the rent, it will be a breach. R. Cro. El. 211. 
Money awarded mult be paid, tho' the party has a counter demand. 
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(H) What not. | 


| B failure in a matter collateral to the award is not a breach: as, 
if an award be, that A. make a leaſe to B. rendring rent; if B. do 
not pay the rent, it is no breach, for A. has a remedy for it by diſ- 
treſs. R. Mo. 33 g | 
[If defendant ig in cuſtody, and an award made that he ſhall pay . 
plaintiff money at a future day, he ſhall not be diſcharged till the mo- 
ney is paid. Barnes, 54. 5 
So, if a releaſe be awarded, and the party makes a releaſe and de- 
livers it to the uſe of B. in his abſence, it is ſufficient; tho' B., to 
whom the releaſe ought to be made, afterwards diſagree to it. R. 
Cre. El. 54. 2 Leo. 110. | : 


/ 


(I 1) Remedy for not performing an Award. 


© 


JF, there be a ſubmiſſion by obligation or covenant, and the award 
be not performed, an action lies upon the obligation, Wc. Vide 
poſt (1 4-) | 1 

If the ſubmiſſion be by rule of court, and the award be not obeyed, 
there ſhall be a proſecution for the contempt. Vide ante, (D 1.) 
[And a motion to ſet aſide an award mult be made before the /aff 
day of the next term after the publication of it. Otherwiſe ſuch ap- 
plication is too late, and an attachment for non-perſormance of it may 
iſſue. Cowp. 23.] | | 
[But ſuch attachment is only in the nature of a civil action, and 
therefore a defendant cannot be arreſted on it on a Sunday; and the 
caſe in i Atkyns, 58, that he may, is not law. 1 Term Rep. 266.] 
[It is diſcretionary in the court, whether they will enforce the 
award by proceſs of contempt, or not ; and where there are contra- 
ditory affidavits, they will leave it to be determined by action. Hales 
v. Taylor, P. 12 C. Str. 695.] "I 6 
rif plaintiff has brought action for not performing an award made 
a rule of court, the court will not grant attachment. Stock v. Hug- 
gent, P. 8 G. 2. B. R. H. 106. Anon. M. 12 G. 2. Andr. 299.] 
[ Unleſs plaintiff undertakes to diſcontinue his action. Anon. M. 
12 G. 2. Andr. 299.] | | 
[If there is a verdict for ſecurity and matters are referred by rule, 
which is made rule of court, and an award for defendant to pay, 
&c. if plaintiff elects to proceed on the verdict, he muſt have leave 
of court ; and there muſt be affidavit of execution of award. Barnes, 
$7» 58+] DF 
If the ſubmiſſion be by parol, aſumpſit lies for non-performance. 
1 Rol. 7. J. 15. | | 
Otherwiſe, if a collateral thing is awarded, and not money, R. 
1 Rol. 7. I. 15. Vide poſt. (I 3.) | a 


(I 2.) By Debt. 


Or, debt lies for a ſum awarded. 2 Cro. 354. 1 Leo. 72. 
If there be debt for a ſum awarded, it is ſufficient to ſhew ſo much 
of the award as ſuffices to maintain the action. | 
And therefore, if the plaintiff declares inter alia arbitratum fuit, it 


is good, Per two J. Lit. 312. Cont, per Twiſd, 1 Mad. 36. 
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[In debt on an award, the declaration muſt aver a mutual ſub- 
miſſion, tho' not on an action on the bond. Dilley v. Polhill, H. 
5 G. 2. Str. 923.] | Ry | | 

[In debt on the award, plaintiff need not ſet forth rhe whole © 
award, only what is neceſſary to fupport his claim, and defendant 
may impeach award if he can; if the action is on the obligation, it 
muſt fet out the whole award. Perry v. Nicholſon, P. 30 Ges. 2. 

1 B. M. 278.) | 

So, if the declaration be, that ſo much wvas awarded to the plaintiff, 
without ſhewing the award of the other part, it is good; for the de- 
fendant ſhall not plead au tiel arbitramen/, but nil debet, and if no 
award, or a void award be given in evidence, the iſſue ſhall be for 
the defendant. R. after verdict. Litt. 312. R. 1 Leo, 72. per 
Twiſd, 1 Sid. 161. | „ 

So, if it was demurred to the declaration. Per Harvy, Richard- 
fon cont. Litt. 312. | | | | 

And the plaintiff need not ſhew the time, or place, of the award 
made. Semb. 2 Brownl. 137. | 

Nor, make a prefert hic in cur. of the award. Sti. 459. Vide in 
Pleader, (O 3.) | 

But in debt for a ſum awarded, if the plaintiff ſhews a defective 
award, though more than he need to do, the declaration is bad. 
Litt. 313. A | 

As if he ſhew an award of money on one part, and a releaſe on 
the other part, when the ſubmiſſion was by pare!, and therefore no 
remedy for the releaſe, R. 1 Sid. 160. Vide in Pleader, (C 29.) 

(In debt on award, to pay, &c. and that tliey ſhall give mutual re- 
leaſes to the date of the bond of arbitration, judgment ſhall not be 
arreſted, becauſe it does not appear on the record \ there was ſuch 
bond, though it might have been a good objection at trial. Bell v. 
$:mpſon, M. 27 G. 2. 2 Will. 10.] 

On nil debet pleaded, partiality in the arbitrators cannot be given 
ja evidence. Willis v. Maccarmick, M. 3 G. 3. 2 Will. 148.] 


l 3.) By Afumpfee. 


tif afſumpſet be brought for not performing an award, the declara- 
tion ought to ſhew an arbitrament goad in all reſpects : and there- 
fore, if it ſhews an award on one part only, it is bad. BR. Cro. El. 


904+ 

2 ſubmiſſion to an award between A. and B. the parties on the 
record having been made a rule of court, which award not having 
been made in time, the diſpute had been referred by B. and C., who 
weze the real parties in the ſuit, to a ſecond arbitrator, no attach- 
ment can ifſue againſt B. for not performing the award of this ſecond 
arbitrator, becauſe the reference ſhould be made by the parties on re- 
cord ; and even in that caſe there ſhould have been another rule to 
make the ſecond ſubmiſſion a rule of court. 2 Term Rep. 643-] 

80, if an award be by pars}, and decrees money to be paid on one 
part and a releaſe on the other, it is void, and affſump/t does not lie 
upon it; for an award for a collateral thing cannot be without writ- 

ing, and therefore it is only on one part, R. 1 Lev. 113. 1 Sid. 
ee 

* LTO | 
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| {Two ſeveral tenants of a farm agreed with the ſacceeding tenant 
to refer certain matters in difference reſpeQing the farm to arbitra- 
tion, and jointly and ſeverally promiſed to — the award; the 
arbitrator awarded each of the two to pay a certain ſum to the third ; 
and it was holden in an action of aſſumpſit on the award that they 
were jointly reſponſible for the ſum awarded to be paid by each. Man- 
fell v. Burridge, B. R. T. 37 Geo. 3. 7 T. R. 352+] | 


(I 4.) By Action upon the Obligation, &c. : 


(I 4.) How the defendant ſhall plead to it.] If an action be upon an 
obligation, c. for performance of an award the defendant cannot 
plead performance generally; but after oyer of the 1 and 
condition, the defendant muſt ſhew the award, and how he has per- 
formed it. Mo. 3. 85 

* muſt ſhew performance of the whole award on his part. R. 
| 24. 

: Or, a tender and refuſal, which is tantamount. Bid. 17 1 

Yet if an award be to pay money in a will, or an indenture, &c. 
the defendant need not ſhew the will or indenture at large; for if he 
refers to them generally, it is ſufficient. - R. 1 Vent. 87. 

Except the award refers to a payment at the time or in the manner 
mentioned in ſuch indenture, then the defendant ſhall ſhew the in- 
denture. 1 Vent. 87. | 

And it is ſufficient, that the defendant alleges, that he performed as 
much as the words of the award require him to perform: as, if an 
award be, that a ſuit do ceaſe, and the plaintiff fand acquitted of it, it is 
ſufficient to ſay, that he did not proſecute the ſuit, but the plaintiff fetit 
inde quietus, without ſhewing a diſcharge in ſact. X. 2 Cro. 340. 

2 Bul. 93. 1 Rol. 7. FD | 

So, to debt on an obligation for performance of an award, the de- 
fendant after oyer of the condition may plead, quod arbitrateres nullum 
fecerunt arbitrium. 2 Sand. 184. Lev. Ent. 40. | 

If he pleads nul agard, he can ſay nothing by rejoinder, but what 
ſhews the award void. R. 1 Lev. 245. ; 

If an award be void, it is ſafeſt to plead u tiel agard; for if he 
ſets out the award, and pleads performance, the plaintiff by his re- 
plication may ſay, that the award was alſo in ſuch a manner, (which 
will make it good,) and join iſſue upon the performance, and the de- 
fendant cannot afterwards deny or traverſe the award. Dub. 3 Lev. 

164. R. 1 Rol. 6. ä Di 
And if the defendant plead a bad plea, the plaintiff may demur, 
and ſhall have judgment without ſhewing the award in his replication, 
or aſſigning any breach. R. 3 Lev. 17. 2-2 

Yet if he picad nul agard, and the plaintiff ſhews an award upon 
a ſubmiſſion ita gued, & c. he cannot ſay, that there were other con- 
teſts of which there was no award; for that will be a departure. R. 

1 Lev. 127. Vide Pleader, (F 7, &c.) 


(I 5.) Plaintiff, by his replication mu the award, and Men | 
a breach.) If the 7 endant plead 2 fecerunt orbitrium, the plain» 
riff by his replication muſt ſhew the-award, and aſlign a breach of it. 


| £1 - And 


Lev. Ent. 40. Vide poſt. (I 6.) 


— 
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was ſigned, it is not well. R. 1 Rol. 245. I. 10. K. cont. Pal. 97. 


he muſt ſhew that it was ready to be delivered accordingly. R. 1 Rel: 
416. J. 5—25. | 


which is the day in the ſubmiſſion ; it will be bad upon a ſpecial de- 


limited by the condition. 1 Sid. 370. 


And the plaintiff in debt upon the obligation muſt ſhew the whole 


- arbitrament ; and therefore, to ſay, inter alia arbitratum fuit, is not 
good. Semb. Lit. 313. 


So, if he ſhews an award, which has à material variance, it will 


be a bar; if the defendant prays cyer or joins iſſue, 1 Sal. 72. 


And he muſt ſhew the time and place of the award made. R. 
2 Vent. 72. 9 H. 6. 5. a. Cont. 3 Lev. 239. | 

And what arbitrators made it. Agr. 9g H. 6. 5. a: Bro. Arbi- 
trament, I. 

If the arbitrament ſhewn be void, the defendant may demur, and 
ſhall have judgment for him: Vide pot. (J. G.) | 

[But if the award be good as to part, and bad as to part, tho' he 
muſt ſet out the whole award, yet he may aſſign as a breach only 
non-performance of that which is good, and on demurrer which con- 
feſſes the breach aſſigned, judgment ſhall be given for the penalty 
of the bond, which will be a bar to any other action on the ſame bond: 
2 W, uf. 268: ] | s 5 

If the defendant ſhew an award imperfectly in his bar, the plain- 
tiff in his replication muſt ſhew the whole award, otherwiſe he might 
be tricked. 1 Sand. 326. 


0 6.) And that it vas purſuant to the authority.] So, the plaintiff 
by his replication muſt ſnew, that the award was made in all points 
purſuant to the authority of the arbitrators. 
And therefore, if an award ought to be made before ſuch a time, 
the plaintiff ſhall ſhew it was made accordingly, 
If it ought to be ſigned, ſealed, and delivered, by the arbitrators ; if 
he yt that it was ſealed and delivered, and does not allege that it 


If a condition be ita quod, it be made and to be delivered, &c. he muſt 
ſay, that it aas delivered, for, ready to be delivered, is not ſufficient: 
Dub. 2 Rol. 246. J. 25, © | 

If it ought to be ready to be delivered to the parties before ſuch a day, 


If it ought to be reudy to be delivered at London 5 Dec. if it be al- 
leged, that the award was made at York 4 Dec. ad tunc et ibidem ready 
to be delivered at London, it is not ſufhcient. Per tauo J. one cont. 
2 Cro. 577, 8.—-Court divided, 2 Rol. 193. 3 Mod. 331. 

If it be alleged, that it was made ante exhibitionem bills, viz. 24 J. 


murrer, otherwiſe upon a general; for it ought to be, ante tempus 


If award was to be made in writing under hand and ſeal, and 
plaintiff replies it was made in writing, it is not well, Henderſon v. 
Williamſon, M. 5 G. Str. 116.) | | 
If it ought to be ander hand and ſeal; if he does not allege, that it 
zwar ſealed, it is bad. R. 2 Cro. 278. : 

Or, if he does not ſay under his hand, tho' he produces the award 
ſealed. R. 2 Mod. 77. R. Pal. 109. 112. 121. 2 Kol. 243. 1 Bul. 
110. | g 

If it ought to be delivered (utrigue) to either of the parties, he ought 
to allege a delivery to both. R. 2 Rol. 250. l. 30. Cro. El. 797 


0, 
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So, a pare! award, if it be pleaded, that it was ready ta be deliuered, 
is good; for when it is pronounced, it is a delivery. R. 1 Sal. 75. 
Aled. Ca. 160. 176. | get * 

If an award be pleaded, ready to be delivered 20 May, where the 
ſubmiſñon was ita quod paratum fit, to be delivered 1 May, it will be 
bad. K. 2 Sand. 73. 

If the condition be, ita quod the awward be made poſt obligationem ante 
1 June, and the obligation is dated 25 March, and the defendant 
pleads, pot 25 Martii, before 1 June no award made; for perhaps it 
was made on 25 March. R. Jon. 67. 5 9 

Yet it ſhall have a reaſonable intendment : and therefore, if there 
be a ſubmiſſion of a certain particular, if the plaintiff recites the ſub- 
miſſion, and ſays, ſuper quo arbitratores accepto onere arbitrandi ordina- 
werunt; it ſhall be intended, that they made their award of the par- 
ticular ſubmitted. R. Al. 51. | e 

If there be a ſubmiſſion, 10 be delivered ſuch a day and place; if he 
alleges a delivery to the parties the day before, it is ſufficient. X. 
2. Lev. 68. > | | 
To be delivered to the party who deſires it; it is not neceſſary to al- 
lege, that it was delivered. Dan. 557, for it ſhall come from the 
other ſide that it was deſired. R. 3 Mod. 330. Sho. 242. 

To be delivered utrique partium, it is ſufficient, if he alleges a de- 
livery to each ſeverally. Dan. 557. | 1. | 

So, it is not neceſſary to aver parat. deliberand. ; for if it be made, 
it is implied. R. Hard, 399. R. Sho. 98. R. 1 Sal. 69. Carth. 
158. 4 5.3 

"If he ſhews a delivery to the parties before the day, and at another 
place, it is ſufficient; Per three J. Hale, cont. 2 Lev. 68, 

So, if there be an award for more matters than were ſubmitted, 
and the plaintiff alleges non performavit in aliquo; it ſhall be intended 
only of the part within the ſubmiſſion. K. 2 Rol. 46. | | 

If an award was by parel, it is ſufficient to ſhew the ſubſtance or 
effect of it; for the words are not neceſſary. R. 2 Vent. 242. 

And it is ſufficient, though the expreihon was not ſo exact. 2 Vent. 
262. | 
(If the bond is to pay whatever A. ſhall be awarded to pay, and A. 
is awarded to give his note payable at a future day, it is the fame as 
if he was awarded to pay at a future day. Booth v. Garnett, M. 
11 G. 2. Str. 1082.] | 

If there was an award to do two things, and as to one, it is not 


within the ſubmiſſion ; it is ſufficient to ſay, that he performed the 
other. | - 


So, if an award be, /o pay /o much, or give ſurety for ſe much; it is 
ſuthcient to ſay, that he did nat pay, for the other part of the disjunc- 
tive was void. N. Sav. 120. 5 | 

If the defendant plead nul tiel agard, it is not ſuſhcient, that the 
plaintiff ſhews the award, but he muſt alſo aſſign a breach. Tel. 78. 
Vide in Pleader, (F 14.) | . 

So, if he plead a matter fantamount; as, that the arbitrators did not 
make it, but the umpire. Semb. Lut. 529. | 
; But if the defendagt plead a collateral matter, c. and the plaintiff 
join iſſue upon it, he need not aſſign a breach. 7el, 79. Lut. 528. 
K. 3 Lev. 24. Vide in Plrader, (F 15.) 

5 The 


$44 ARBITRAMENT. 


The plaintiff can aſſign only one breach. 1 

How the breach ought to be aſſigned, vide in Pleader, (C 45.) 
If the plaintiff by his replication ſhews an award, and aſſigns 4 
breach; and it appears, that the award is not good or not well 

_ pleaded, the defendant may demur. Lev. Ent. 40. 

So, if the plaintiff does not aſſign a good breach. Lev. Ent. 43. 

If the plaintiff ſhews an award and affigns a breach; the defendant 
cannot afterwards allege payment, or performance of the thing in 
which the breach was aſſigned .z for that will be a departure. Vide 
in Pleader, (F 7, &c:) fo 


When Arbitrament is a good Plea; of tiot. 
Vide Accord, (D 1, 2.)—Pleader, (2 G 9.2 V gan W qt T 
3 M13.) 
When it ſhall be confirmed, or avoided in Chancery. 
Fide Chancery, (2 K, Er.) | 
ARBITRATOR, 
Vide Arbitrament (BC). 


| ARCHBISHOP. 
Vid: Eccleflaſtical Perfont, (C 1.) —Eſeliſe, H 11.)—Herth, (B 2. 
— 


 ARCHDEACON. 
Vide Ecchſeaffical Perſons, (C 5.)—Viktor, (A g.)=Courts, (N g.) 


AR C HE S. 
Vide Courts, (N 3.) 
AR M 8. 
1 Arms. 
Vide Juſtices of Peace, (B 12.) — Var, (B 4.) 
Arms, and Armories. 
Vide Nerrey (C-). 


| Serjeant at Arms. 
Vide Chancery, (D 6.) ® 


Arm of the Sea. 
Vide Navigation (B). 


ARRAIGNMENT. 


vide Appeal, (G 2.)—Inditment (M).— Fufticer, (T 3.— W 2.) 
Juſtices of Peace, (D 14.) - Parliament, (L 16.) 


1 . 
Challenge to the Array. 
Vide Challenge (B). 
Commiſſion of Array. 
Vide War, (B 3.) 


aA . 


Arreſt. 
Vide Dignity, (F 3.) — Execution, (C 12, 13.)—Privilege, (A 1, Ce.) 


Arreſt of Judgment. 
Vide Pleader, (S 47.) 


ARSON. 
Vide Fufticer, (P 1. 6.) 


Articles of Agreement. 
Vide Chancery, (2 C 1, SC. —3 Z 11, 12.) 


Articles of Impeachment. 
Vide Parliament, (L 21, 22.) 


Articles of Religion. 
Vide Ejzliſe, (N 10.) 
Vide Chaſe, (N i 
Vor. I. Eb 
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ASSAULT. 
Vide Battery (C).—Pleader, (3 M 15. 21.) 
ASSEMBLY UNLAWFUL. 
Vide Forceable Entry, (D 10, &c.) 
ASSENT. 


Aſſent. ; 
Vide Parliament, (G 18, 19.)—-P arſon (C). 


: Aﬀent to a Legacy. 
Vide Adminiſtration, (C 5, Sc.) —Cbancrry, (3 G 4.) 
Royal Aſſent. 


Vide Parliament, (G 21.— 42.) 


ASSESSMENT. 
Aſſeſſment of Damages. 
Vide Damages, (E 1, &c.) 
Aſſeſſment of a Fine. 
Vide Leet, (N 4.) 


Aſſeſſment of Sewers Tax. 
Vide Sewers, (L 2. 6, Oc.) 


ASSETS. 
| (A) Aſſets by Deſcent ; what ſhall be. 


- A LL lands and tenements in fee-ſimple, which deſcend to the 

heir, are aſſets to ſatisfy a debt, for which his anceſtor has 

und his heirs. Vide Difcent (A). What fball be aſſets in equity, vide 

in Chancery, (2 G1, &c.) : N f f 

If a reverſion after an eſtate-tail, come into poſſeſſion, it ſhall be 

aſſets. 3 Mod. 254. 257. 3 Lev. 386, Sho, 244. Carth, . 
| | ; ug 
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Though it be land in ancient demeſne. 1 Rol. 269. J. 10. Hab. 48. 
Or, in Treland. 1 Ver. 419. 5 

| $o, an advowſon ſhall. be aſſets. Co. L. 374. . Bro. Aſſets, 4. 
[Str. 879. ] . 5 e | OY 

And if land be deviſed to the heir, and the quantity or quality of 
the eſtate is not thereby changed ; he takes by deſcent, and it thall 
be aſſets. R. 2 Leo. 11. Dy. 124. 4. R. in C. B. inter Clarke and 
Smith. Paſ. 12 W. 3. [Com 72.) 1 Sal. 241. and Hil. 1 Ann. 
B. R. inter Redding and Reyſton. ( Com. 1234) 1 Sal. 242. 

As, if it be deviſed, charged with a rent, or payment of money. 
R. inter Clarke and Smith. { Com. 72, 73.) 1 Sal. 241. _. 

[If the anceſtor deviſe lands to the heir for payment of debts, 
though there are a charge on the land, yet the heir is in by deſcent, 
for the tenure is not altered. Allam v. Heber, T. 21G. 2. Str. 
1270. | 

100 land ſhall be aſſets in the heir before his entry. 1 Rel. 269. 
J. 17. | | 
80 if a rent in fee iſſuing out of the land of an heir deſcend to 
him, it ſhall be aſſets, tho' the rent be extinct; for it has continuance 
for ſuch purpoſe. Co. C. 374. b. | | 
| So, a reverſion, expeCtant upon an eſtate for life, ſhall be aſſets. 
Bro. Aſſets, 17. 23. 1 Rol. 888. J. 15. K. Carth. 129. 

[Reverſion after a term of 500 years, is immediate aſſets in the 


hands of heir by deſcent. Fillers v. Handley, H. 30 G. 2. 2 Wilſ. 


"By the ff. 29 Car. 2, 3. an eſtate pur auter vie, which comes to 
the heir as ſpecial occupant, ſhall be aſſets by deſcent, as in caſe of 
lands in ſee-ſimple. | | 

So, by the ſame fat. cefluy que truſt dying, if he leave a truſt in fee; 
to deſcend to his heir, ſuch truſt ſhall be aſſets by deſcent ; and the 
heir ſhall be chargeable with the obligation of his anceſtpr by reaſon 
of ſuch aſſets, as fully as if an eſtate. in law had deſcehded in like 
manner. | 

The heir ſhall be charged, if he has aſſets by deſcent the day of 
the original purchaſed, or afterwards. 1-Rel. 209. J. 25. 3 

If the heir alien the aſſets by fraud before an adion commenced, . 
yet he ſhall be charged. 1 Rol. 269. J. 31. Dy. 149. 4. in marg. 

And now, by the ,. 3 4 V. & M. 14. all wills, diſpoſitions, 
Oc. of lands, rents, Sc. by any ſeiſed in fee in poſſeſſion, reverſion, 
or remainder after 25 March 1692, as to creditors only ſhall be 
void (unleſs made for payment of a real debt, or for portions of 
younger children in purſuance of an agreement before marriage). 
And the creditor may maintain an action againſt the heir and ſuch 
deviſee jointly. | ; 

And by the ſaid ſtatute, if the heir alien the aſſets before'an action 
againſt him, he ſhall be liable to the value of the land ſold. 

And by the ſame ſtatute, the deviſce ſhall be liable, tho' he alien 
the lands deviſed before action brought. | 


(B) What not. 


BVT a reverſion in fee, expectant upon an eſtate-tail, ſhall not 
be aſſets, till it comes into poſſeſſion ; for it may be docked by 
_ n 2 125 the 
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the tenant in tail at his pleaſure. 1 Rol, 269. J. 1 Dan. . 
6 Co. 42. a. R. Carth. 129. 90 19 * 
So, a ſeignory in Frank-almoigne is not aſſets ; for it is not raluable. 

Co. L. 374. 5. 

Nor, a ſeignory of homage and fealty. Co. L. 374. ö. 

Nor, land in Scotland. 1 Ver. 419. 

So, land which deſcends to the iſſue in tail, is not aſſets; for i it 
muſt be a fee. 1 Ro. 269. B. | 

Nor, a term in truſt to attend an eſtate-tail. Per Hale, Hard, 
/ 3 | 
| " Fer "BY truſt of a term, which attends an eſtate in fee, ſhall be 
alleys. Per Hale, Hard. 489. 

So, an annuity in fee is not afſets, becauſe it is perſonal. Co. L. 
374. 5. Bro. Aſſeis, 26. 

A copyhold which deſcends in fee ſhall not be aſfets. 4 Co. 22. a, 

So, an uſe at common law, or a truſt now, ſhall not be aſſets in 
law. Co. L. 374. b. 

Nor, the truſt of a term, ſince the /f. 29 Car. 2, for that extends 
only to a truſt of land in fee. 2 Ver. 248. Vide ſupra. 

Nor, a right to enter into land. Co. L. 374. ö. 6 Co. 58.4. 

Or, to have an action for the land. Co. L. 374. 6. 

1 8 in fee ſhall not be aſſets, till he has recovered ſeiſin. 
6 Co. 

If 1250 U be deviſed to the heir, it is not aſſets, where he takes by 
the deviſe: as, if land be given to him and his heirs upon condition 
to pay his debts, and if he do not pay to another. R. Cro. Car. 
161. Per two J. 2 Mod. 286. K. afterwards cent. Vide in De- 
' miſe (). 

n gavel-kind land be deviſed to two ſons, equally to be divided, 
whereby they are tenants in common. X. 1 Leo. 315. 

90, if a deviſe be of land to the daughters and their heirs; for 
they ſhall Aj jointly. R. Cro. El. 431. R. Hil, 1 Ann. B. R. inter 
Redding & Von, ( Com. 123.) 1 Salk. 342. 

If the heir had alicned the aſſets before the action commenced bond 
fide, he would not be charged before the ff. 3& 4 W. & M. 14. 
quod wide ante (A). 1 Rel. 269. J. 30. 

Tho! he afterwards re-purchaſe it. Sen. Bro. Aſets, 1. 

How the heir ſhall plead aſſets by deſcent, and ſhall be charged, 
vide in Pleader, (2 E 3, Ec. ) 


(C) Aﬀets enter Mains; what are. 


ALL chattels real and perſonal, which come to the executor or 
adminiſtrator, ſhall be aſſets in their hands for payment of debts 
and legacies. - 

What things are chattels, vide Biens, (A 1, 2.) 

So, if an executor or adminiitrator has a villein, who purchaſ-s 
land in fee, into which the executor enters; tho' he has a fee in this, 
yet it ſhall be affets in his hands, OF. Ex”. 104. 

So, if a man deviſe land to an executor to be ſold, this before 2 
ſale ſhall be aſſets. Semb. Dy. 264. 5. Cont. 2 Ver. 106. But the 
money after the ſale, is aſiets. Jbid. Semb. 2 H. 4. 21. 6. 


[So, where the teſtator directed that all his eſtates ſhouic be _ 
an 


| 
- * 


. 
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and after payment of certain ſums, the remainder ſhould be veſled in 


bis executors, for the payment of debts, the money ariſing from the ſale 
was held to be equitable aſſets. 1 Brown, 135. | . 
So, if he deviſe land to A. on condition to ſell, and make A. ex- 
ecutor who ſells; the money is aſſets. 3 H. 6. 3. 5. R. 1 Rol. 920. 
1. 25. 40. R. 2 Ver. 406. | 

So, if a man die ſeized of an eſtate in fee, of land in the foreign 
plantations ; this ſhall be aſſets in the hands of his executor for 
the payment of debts. R. 2 Vent. 358. 2 Ch. Ca. 145. 1 Ver. 
4 . : 
y f eſtate limited to A., his executors or adminiſtrators, for three 
lives, was aſſets in the hands of the executor by the common law, 
2 Ver. 719. oo 

By the /. 29 Car. 2, 3. if there be no ſpecial occupant of an 
eſtate per auter vie, it thall go to the executor or adminiſtrator of the 
grantee, and be aſſets in his hands. 5 

Tho? it be a rent granted per auter vie, of which before there could 
not be an occupant. R in C. B. Mich. 6 Ann. 7 
But an eſtate per auter vie, is aſſets only quoad creditors for pay- 
ment of debts. R. per totam curiam B. R. Mich. 8 W. 3. inter Old- 
ham and Pickering, Sal. 464. | 

And therefore {hall not be diſtributed, nor bound to the payment 
of legacies. R. Sal. 464. - 

80, by the ff. 29 Car. 2, 3. it ſhall be aſſets by deſcent in the hands 


of the heir, as lands in fee, and therefore, ſhall be aſſets only for 


debts by ſpecialty. 2 Ver. 719. | 28 | | 
But if it be aſſigned in truſt for A. and his wife for life, and 
afterwards for B., his executors and adminiſtrators; it ſhall be aſſets 
generally in the hands of B.'s executor. R 2 Ver. 719. 

So, things which come to an executor by reaſon of his executor- 
ſhip, are aſſets, though they never were in the teſtator : as, if land 
de deviſed to the executor to be ſold ; the money raiſed by the ſale 
ſhall be aſſets in his hands. 1 Rol. 920. J. 15. 25. 40. 1 Leo. 225. 
Ke. Hard. 405. per Twiſd. 1 Lev, 224. R. 2 Ver,gos, 


So, if he makes a feoffment to the executor of the land to be ſold. 


1 Ks. 920. 13.  -- 
So, if a term for years be deviſed to A. for life, then to B., wha 
dies in the life of A., it ſhall be afſets in B.'s executor. 


So, if land be granted to A. for life, and afterwards to his ex- 


ecutors for thirty years; the term ſhall be aſſets, tho* it never could 
veſt in the teſtator. Per Manw. Dy. Cont. 3 Leo. 21. Vide 
2 Leo. 7. | | = 
If money due upon a mortgage is paid to the executor. R. 
3 Leo. 32. | | | | 
So, if a leaſe be made, or goods delivered to an executor, purſuant 
to a covenant, &c! to his teſtator, | Ke : 
If-an executor redeem a pledge of the teſtator's. 1 Lev. 225. 
If the king ſeize the goods of the teſtator for his debt, which the 


executor afterwards redeems ; the value, over and above the redemp- a 


4 


tion, ſhall be aſſets in his hands. 1 Rel. g21. J. 5. | 
So, if an infant executor come to full age, goods in the hands of 
the executor durante minore ætate are aſſets, tho he had not the poſ- 

ſcion of them, R. 1 Rel, 921. J. 10. 
Na 3 . So, 
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So, if an executor deliver goods to merchandize, the profits ſhall be 


aſſets. 1 Rol. 920. J. 31. | 
So, if he put the teſtator's money out at intereſt. Cont. 2 Ch. Ca. 


35. Acc. 2 Ch. Ca. 152. | 
If an executor has a leaſe rendring rent; the profits over and 


above the rent are aſſets. 1 Sal. 79, 
If the teſtator was a factor to a merchant, and had received money 

for his principal's goods, which comes to his executor ; it ſhall be 

afſets, and ſubjet to debts of a ſuperior nature prior to the mer. 


chant; for money cannot be known, R. 1 Sal. 160. 


So, if an executor recover damages in an action as executor, tho 


in treſpaſs de bonis aſportatis in vitd teftatoris ; they are aſſets. 1 Rol. 


920. J. 20. 
In an action upon the caſe, for an eſcape of one in cuſtody 


upon a capias utlagatum at the ſuit of the executor, as executor, 


Hab. 38. a 


So, if he recover upon a promiſe made to the teſtator to pay 
money to A. Al. 1. | j x | 
So, if he recover a thing as an executor in Chancery. 1 Rol. 920, 
J. 23. R. Mo. 858. Of. Brev. 255. . 

So, if money be paid to him in the prerogative court, which he 
pays immediately to another creditor by order of the court, the ſame 
day in which an action was commenced; unleſs he helps himſelf by 
a ſpecial plea, R. Dy. 208. a. 

If a debtce makes his debtor his executor, whereby the debt is ex- 
tin, yet it ſhall be aſſets. 1 Rol. 920. J. 50, 52. Pl. Com. 186. a. 
R. Tel. 160. Per three J. Cro. Ca. 373. 1 Ch. Ca. 138. 242. Vide 
Adminiſiration, (B 5.) | 

Or, if he makes the debtor and a ſtranger his executors. 1 Rol. 
920. J. 50. ä | | 

So, if an executor releaſe an account; ſn much as appears due 


upon the account ſhall be aſſets in his hands. R. Cro. El. 43. 
So, if an executor, when of age, releaſe to the adminiſtrator dur- 


ing his minority; the money in bis hands ſhall be aſſets. Mid. 


So, if an executor ſubmit to arbitrament, and it be awarded, that 
for yol. he releaſe an obligation for 100 J., the 100 J. ſhall be aſſets; 
for the ſubmiſſion is his own act. R. 3 Leo. 53. Vide Adminiſira- 
tion, (J 1.) | | 

So, if a ſeme executrix, poſſeſſed of a term for years takes an 
huſband, who purchaſes the reverſion, whereby the term is extinct, 


yet it ſhall be aſſets. Per omnes 7. Mo, 54. 


(D) What not. 


BY T if land be deviſed to be ſold for a ſpecial purpoſe, as for 
payment of portions to his daughters; the money ariſing by the 
ſale is not aſſets. R. 1 Leo, 97. Dy. 151.6. 2 Ver. 133, 4. | 
If an houſe with the goods be demiſed for years, rendring rent, 
and the executor receives the rent aſter the death of the teſtator, 
= is 8 affets; for the whole rent belongs to the heir. R. Dy. 
1. 6, 
4 If an obligation be to pay 1000/. to A., to be veſted in the pur- 
chaſe of lands to the uſe of A. and his wife, and the heirs of their 
. | 5 | | bodies; 


Fog 
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bodies, remainder to the right heirs of A., and the intereſt of the 
money is paid” to the executor of A., it ſhall not be aſſets. R. 
2 Ver. 55. | | | | | ; 

So, 0 deviſed to be ſold for payment of debts, is not aſſets in 
law till actual ſale. 2 Yer. 106. 3 ry OED 
Il teſtator's eſtate is deviſed for payment of debts, the heir 
may demur to debt on bond, on ,. 3 & 4 . M. c. 14. Barnes, 
x64] 2 | 

35 land deviſed to A. and B. to be ſold for payment of debts, is 
not aſſets, tho' he makes A. executor. 1 Rol. 920. J. 30. 

So, debts due to the teſtator upon judgment, ſtatute, or ſpecialty, 
are not aſſets till actual recovery and receipt. Of. Ex. 92. | 

Nor, other choſes in action. Vide Off. Exr. 92. | 
| So, goods in the poſſeſſion of the teſtator at his death, tho' the pro- 
perty and poſſeſſion are by the law veſted in the executor, yet if with= 
out fraud or colluſion he never had actual poſſeſſion of them, ſhall 
not be aſſets to charge him. OF. Ex,. 157 8 | 

So, if an advowſon be avoided in the life of the teſtator, and the 
executor preſents after his death: it ſhall not be aſſets, for it is not 
valuable. Vide Off. Ext. 93. in marg. | = 
So, chattels which come to the hands of an executor, ſhall not 
be affets, if they are loſt without his default: as, if a term for years 
be evicted by an elder title. Of. Ex”. 164. 

If ſheep, or other beaſts die. Bid. 

If a ſhip periſh by tempeſt. id. | 

If the teſtator's goods are deſtroyed by enemies. Off. Ex", 162. 

Or, ſtolen. Bid. | | 

So, goods in his hands as truſtee for another, are not aſſets : as, 
if a bond be made to A. in truſt for B., it ſhall not be aſſets in the 


hands of A. 's executor. 1 Sal. 79. | | 
So, if a bond to 4. be aſſigned by him to another, with a cove- 


nant not to revoke ; it ſhall not be affets in the hands of his execu- 
tor. id. | 
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(A) What Things may be aſſigned. ; 
VERY one who has an eſtate, or intereſt in lands and tene- 

ments, may aſſign it: as, tenant ſor life, for years, &c. 
Nn 4 | Zo, 
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So, every one who has a preſent and certain eſtate or intereſt in 
things, which lie in grant may aſſign ; as, in a rent, common, advow- 
ſon, franchiſe, privilege, &c. Vide Grant (C). 

Though the intereſt be ſuture: as, a term for years to com- 


mence in futuro may be aſſigned ; for the intereſt is veſted in præ- 


ſenti, tho' it does not take effect till a future time. Perk. Grant, 91. 
Vide Eſtates. 8 | | 
| So, a grant of ſo many cords of wood, to be taken by aſſignment 
of the grantor; before the wood aſſigned, the grantee may aſſign 
It to another; for the intereſt was veſted immediately. R. 5 Co. 
25.8. Cro. El. 8 19. : | 

So, if a mortgagee for years (where there was a covenant that the 
mortgagor ſhould continue in poſſethon till default of payment) aſ- 
ſigns before entry, and without the mortgagor; the aſſignment is 
good, tho' he was not in peſſeſſion; and ſo an aſſignment afterwards 
roties quoties. R. 3 Lev. 388. | 

If Jefſce for years, where the reverſicn is in the king, be ouſted by 
a ſtrariger, and afterwards make an aſſignment, it ſhall be good; for 
the reverſion not being diveſted, the leſſee continues in poſſeſſion. 
R. Cro. El. 275. | | | 

So, if a mortgagor after fuch a mortgage and covenant ut ſupra, 
Jeaſe for years, and afterwards the mortgagee aſſigns before entry. 
4 Med. 48. 

So, tht: grantee of an advowſon may aſſign before preſentation. 
2 Rl. 47. * 12. | | : 

So, the grantee of an annnity pro conſilio impenſo. R. Mo. g. 

So, if the conruſce of a ſtatute extend the land of the conuſor, 
which is a terwards evicted by a conuſce of a prior ſtatute, yet he 
may aſſign his intereſt ; for he ſhall have it again after the prior ſta- 
tute ſatisfied. R. 4 Co. 66. b, Dub. 2 Noel. 48. JI. 30. 

CSo, on the ſtatute 17 C. 2. c. 24. / 2. which gives prizes to the 
captor, and ſays that they ſhall be divided among the captors, as 
ſhall be agreed on by the owners, being fir? adjudged lawful prize, a 
captor might have aſſigned his ſhare be/cre condemnaticn, for on con- 
deninaticn the property. muſt be taken to have been veſted imme- 
diately on the capture. 1 Wil. 211.] 

[But now by Tf. 20 G. 2. c. 24. J 4. ſuch bills of ſale are made 
void before condemnation.) | | 

[By a navigation act the ſhares were declared to be veſted in the 
ſubſeribers, their executors and af/igns, with power to the ſubſcribers 
to aſſign their ſhares; and a communtce, to be appointed under the 
act, were authoriſed to make calls on the proprietors of ſhares at 
ſuch time as they ſhould think fit; and it was holden that an ori- 

inal ſubſcriber is not liable for any call made by the committee after 

— aſſigned his ſhare. Huddersfield Canal Comp. v. Buckley, B. R. 
M. 37 Ges. 3. 7 T. R.36.] 1 


(B) Who ſhall be an Aſſignee. 


ASSIGNEES are in fact or in law. IS 
Under the word af//gns, the aſſignee of an aſſignee in perpe- 


tuum, the heir of an aſſignee, or the aſſignee of an heir, thalh take. 
Co. L. T4. b, Fs | 
80, 
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So, if a man covenant with another, his executors and afſigns, the 
aſſignee of an aſlignee, and his executors, and the aſſignee of an ex- 
ecutor or adminiſtrator of every aſſignee, are included, and ſhall have 
covenant. X. 5 Co. 17.6. | 


But if an obligation be, to pay ſuch perſon as he ſhall name by his will, | 


or 4vriting z there muſt be an expreſs nomination, and his executor 


ſhall not take as aſſignee. R. Mo. 855. 


(C) What Things cannot be aſſigned. 
0 x.) Choſe in Action. 


FOR avoiding maintenance, &c. a cheſe in action cannot be aſſigned, 


or granted over to another. Co. L. 214. a. 266. a. 
And therefore, a contract or right, or cauſe to have an action for 
any duty, or wrong, cannot be aſſigned. 2 Ro. 45. J. 40. 
When aſſignable in equity. Vide in Chancery (2 H). | 
So, if an obligation, or other deed be granted, whereby the writ- 
ing paſſes; yet the grantee cannot ſue for it in his own name. 2 Kol. 
46. J. 23. 30. 45. J. 40. 


So, a right to have a writ of error cannot be aſſigned. 3 Co. 4. b. 


Nor, can an avoidance be aſſigned, when the church is void. 2 Rol. 
37. | : | | 
if the king grant a cheſe in action to B., as he may by his pre- 
rogative, B. cannot aſſign it to another. R. 2 Cre. 180. 
So, if the king's farmers covenant to pay 150/. to the executor 
of him who dies; one aſſigns his part; the aſſignee ſhall not have 
this 150 J., for it was not aſſignable. R. Skin, 6. 26. | 
[But tho” a choſe in action cannot ſtrialy be aſſigned in law, yet in 
equity it may: and in the cafe of a policy of inſurance, the court 
will ſo far take notice of an aſſignment, as to permit an action to 
be brought in the name of the aſſignor. 1 Term Rep. 26.] 


[And the aſſignor, who has become a bankrupt, may ſue the debtor 
for the benefit of the aſſignee. Id. 619.] 


' (The future half-pay of an officer is not aſſignable, Plarty v. 


Odlum, B. R. T. 30 Gee. 3. 3 T. R. 681. Lidderdale v. Montroſe, 
B. R. E. 31 Geo. 3. 4 T. R. 248.) 5 


[The full pay of a military officer cannot be aſſigned, Barwick v. 
Reade, C. P. E. 31 Geo. 3. 1 H. Bl. 627.) 


(C 2.) Bare Right. 


90, a right of entry, or re-entry, cannot be aſſigned. Co. L. 214. 
10 Co. 48. a. Ys 
And therefore, if a man being deſſeiſed, convey the land to ano- 
ther before entry, the conveyance will be void. | | 
So, if the conuſce of a ſtatute ſue an extent, and a /iberate, he 
cannot aſlign before entry, or recovery in an ejectment; for by the 
liberate poſſeſſion is delivered to the conuſee, and if he docs not 
enter thereupon, but ſuffers the conuſor ta have poſſeſſion, the 
poſſeſſion of the conuſee is turned to a right, which is not aſſign- 
able, R. 3 Lev. 312. 4 Med. 48. Sho. 290. Sal. 567. Skin. 300. 
So if the lord diſſeiſe his tenant, by which the ſeignory is ſul- 
| | | pended ; 
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pended; during the ſuſpenſion the ſeignory cannot be aſſigned. Co. 
T. 314. a ; | 

Or, if the tenant enfeoff his lord, upon condition. id. 

So, if there be tenant for life, the reverſion to another, and the 
lord grant his ſcignory to the tenant for life; the grantee cannot 


_ aſfign this, for it never was in ez in him. Bid. 


So, the king cannot aſſign a bare right to land, but by expreſs 
words, K. 3 Co. 4.6. 11. a. 


(C 3.) Poſſibility. 


So, a mere poſſibility cannot be aſſigned. Vide in Grant (D). 

As, if a man demiſe for years, A. /o long live; he has but a 
poſſibility to have the land during the years, which cannot be de- 
miſed to another. D. 1 Co. 154. b. X 

So, if a term be deviſed or granted to one for life, and afteraards 
to another for the refidue of the term ; this remainder of the term can- 
not be aſſigned, being but a poſſibility. R. 4 Co. 66. 5. Vide in 
Chancery, (4 W 21.) | 

So, if land be granted to huſband and wife for 20 years, and after- 
wards to the ſurvivor for 21 years ; the huſband in the life of his wife 
cannot aſſign the term for 21 years, for it does not veſt till he ſur- 
vives, and therefore was but a poſhbility. R. 10 Co. 5 1. 4. K. 
Poph. 5. 0 | 

* 'i an advowſon be granted to a biſhop and his ſucceſſors 290 
mortem of the incumbent ; the biſhop cannot demiſe to another po/? 
mortem of the incumbent; for he has 'nothing till the incumbent 
dies, who may ſurvive him. R. Dy. 244. a. 

If upon a purchaſe of the manor of B. the manor of C. be, for 
the purchaſer's ſecurity, limited to the vendor and his heirs till evic- 


tion, and aſter eviction to the purchaſer, his heirs and aſſigns ; if he 


before eviction ſell the manor of B. to A., who makes a leaſe for 
years to D., and then, the manor of B. is evicted, A. ſhall not have 
the uſe of the manor of C., for this contingent uſe was not aſſign- 
able; and tho? it be limited to the purchaſer, his heirs and aſſigns, 
the word affigns is a word of limitation, and not of puchaſe. R. 


2 Kol. 795. J. go. 


If land be limited to A. for life, remainder to the right heirs of B., 
the ſon of B. cannot in the life of B. grant the remainder, tho' he 
afterwards ſurvive A. Poph. 8. Los | 

If there be a deviſe of a term to his ſon after the death of B. the ſon 


cannot make a leaſe in the life of B. R. Fon. 417. 


If there be a deviſe/to tru [tees til A. attain his age of 25. years, and 
then in truft for A., a mortgage by A. before the 25 years will be void. 
R. Eg. Ca. 30. (2d Part of 2 Med. Ca.) 2 

So, if a patrog grant to A. to be maſter of an hoſpital; he can- 
not grant it to another p mortem of A., for he has nothing in him; 
for A. has an eſtate of inheritance during his life. R. Ca. Ch. 214, 
265. * | 
So, the patron of a prebend, donative, &c. cannot grant it to 
another in reverſion. bid. | 

So, if a man make a leaſe for 21 years in praſenti, or in futuro, he 
cannot afterwards grant a leaſe to another by para ſor the ſame tine. 


1 


p ASSIGNMENT. 356 


00 A by or to the King. 


ET a debt may be aſſigned to the king for a debr due to him, 
Y R. 2 Leo. 67. 

Tho? it be not aſcertained : as, debt upon bond for performance 
of covenants. R. 2 Leo. 55. 

But by the /. 7 Fac. 15. an aſſignment by the debtor or ac- 
comptant to the king of any debt, not originally due to him, ſhall be 
void. 

Alſo the king may aſſign a choſe in , as, a recognizance, ob- 
ligation, &c. Dy. 1.6. 2 Cre. 82. 179. Vide Grant, (G 1.) 

So, a debt, or other thing certain. Hy. 1. 6. in _— 3 Lev. 1 3 5. 
Hard. 158. 

So, a thing for which A. is accountable. 3 Leo. 198. 

So, all I which ſhall thereafter be made in Chancery, 


2 Kal. 198. |. 
And the — grantee may ſue a recognizance, obligation, Sc. 


to him granted in his own name. Dy. 1. . R. 2 Cre. 179. Sav. 


133. 
"or, he m ＋ proſecute an extent in the king's name; for the 
a 


grant of the ſtatute or debt is a warrant to him to proſecute pro- 
ceſs in the king's name. K. 2 Cro. 82, 180. Sav. 2. 133. Semb. 


Hard. 158. 
So, after an aſſignment, the king may releaſe. Sav. 3. 
But the king cannot aſſign an uncertain thing; 5 damages for a 


treſpaſs. Dy. 1. 6b. in marg. 

Nor, where an obligation forfeited by outlawry is aſſigned; the 
grantee cannot ſue in his own name, unleſs he has ſpecial words to 
do it. R. Dy. 1. ö. R. cont. 2 Cro. 180. per Manwood, Sav. 2, 3. 
Nor, a thing real: 25 2 right of action or entry to lands. 3 Les. 
1 8. ; 
* the king cannot grant an obligation, Qc. forfeited to him, be- 
fore ſeizure. R. 1 Rol. Te 


Aſſignment of a "HE s Eſtate, 
Vide An. D 24, &c.) | 


Af 1gnment of a Bill of Denne 
Vide Merchant, (F 11.) 


Aſſignment of a Breach. 
Vide Pleader, (C 45, &c.—F 14, 15.) 


Aſſignment of Dower. 
Vide Dower, (A 11.) — Pleader, (2 V 15.) 


ASSIGNMENT. 


Aſſignment of Error. 
Vide Parliament, (L 3.) — Pleader, (3B 14.) 


8. 


Aſſignment of a Mortgage. 
yide Chancery, (4 A 8.) 
Aſſignment of an Office. 

Vide Offer (C). 


Aſſignment of a Truſt. 
Vide Chancery, (4 W 6.) 


— * — 
3 . 


4A 8 8 1 8 E. 


(A) Aſſiſe; the ſeveral Species. 


AS SISA eft nomen æqui vocum, and ſometimes ſignifies an ordi. 
mance. Co. L. 154. ö. 159. 6. | 


Sometimes this word ſignifies the writ of aſſiſe, or the jury who 


try it. Co. L. 154. 6. | | 


Sometimes it ſignifies all the proceedings in court upon this writ, 
Terms de Ley, verb. Aſſiſe. | | 


Sometimes the court or place where ſuch writs are determined. 


Terme de Ley, verb. Aſſiſe, 


A writ of aſſiſe lies for the recovery of lands or tenements, of 
which a man or his anceſtors have been diſſeiſed. Terms de Ley, 
verb. Aſſiſe. Es. 1 

And there are four writs of aſſiſe: an aſſiſe of novel diſſeiſin, an aſ- 
ſiſe of mort d'ancefor, an aſſiſe of darrein preſentment, and an alliſe of 
Juris utrum, Co. L. 155.0. 


(B 1.) Aſſiſe of Novel Diſſeiſin. 


AN aſſiſe of novel diſſtiſin is a remedy maxime feſtinum, for the re- 
covery of lands or tenements, of which the party was difſeiſcd. 

2 Infl. 410. | | 
And it is called novel diſſeiſin, becauſe the juſtices in eyre go their 
circuits from ſeven years to ſeven years; and no aſſiſe was allowed 
before them which commenced before the laſt circuit, which was 


called an ancient aſſiſe: and that which was upon a diſſeiſin ſince the 


laſt circuit, an aſſiſe of novel difſeifin. Co. L. 153. b. | 


And it is a ſpeedy remedy, becauſe the recagnitors of aſſiſe are 
ſummoned by the original itſelf, to appear at the day of the return. 
& interim habeant viſum tenementorum illorum. 


The tenant ſhall not be allowed an eſſoin or protection. 1 Inft. 


10. | 
b | Nor, 


Nor, ſhall have aid, but of the king. 2 Iuſt. 410. 


Nor, ſhall a ſtranger be received, nor vouched, unleſs he be pre- 


ſent, and enter immediately into warranty. 2 Int. 410. 


Nor, ſhall the parol demur for the non- age of the plaintiff or te · 


nant, 2 ift. 410. | 


\ © So, it is a moſt beneficial remedy for the plaintiff ſhall recover 
his lands, damages, and coſts, 


And by the common law, damages, as well as land, were not re- 
covered in any other aCtion. 


(B 2.) When it lies. 


By the common law an aſſiſe lies only de libero tenemento, viz. of 


lands, tenements, rents, and all that whereof a precipe quod reddat lay. 
8 Co. 46. a. | 


Of an hoſpital, chapel, Sc. by the name of a meſſuage. 
Of an office. 8 Co. 47. a. Vide infra. 


So, it lies by the common law of common of paſture. 8 Co. 


46. a, 2 Infl. 411. 


But now by the /. V. 2. 13 Ed. 1. 25. an aſſiſe is given in lieu of 


a quod permittat, for profits apprender in certo loco, *8 Co. 46, a. 2 Inſt. 
411. | | 

And it lies by a tenant for life, as well by him who has the inhe- 
ritance, tho” a quod permittat does not lie for the tenant for life. 
8 Co. 46.a. 2 Inf. 411. | | 

As, de efloverus boſci, 8 Co. 46. a. 2 Infl. 409. ; 
Die proſicuo capiendo in boſco. 8 Co. 46. a: 2 Inſt. 409. | 

De nucibus, glandibus, & als ®fruftious colligendis. 8 Co. 46. a, 
2 Inſt. og. "> 
De corrodio, liberatione bladi, & aliorum victualium & neceſſariorum 
in certo loco annuatim recipiend'. 8 Co. 46. 2 Infl.' 409. 


S3o, it lies of all profits apprender in a place certain; for theſe are 
only for example. 8 Co. 46. 2 1ſt. 411. | EY 

And it lies of efovers, tho' the wood be ſtubbed up. Hob. 43. 

So, by the ff. W. 2. 25. an aſſiſe is given of the tolls: as, de tro- 
nagio, paſſagio, pontagio, pannagio, & c. in certis locis capiendis. 8 Co. 
46. b. 2 Inſt. 49. X 
So, it lies of toll of a market, or mill. 8 Co. 46. 5. | 
Of a toll-thorough, toll-traverſe, or toll-turn, tho' they are to 
taken in his own ſoil. 8 Co. 46.6, fy | 

Of murage. 8 Co. 47. 24. | : | 
. = cranage, ſtallage, piccage, wharfage, anchorage, pedage, Cc. 

0. 47. a. | | 1 
So, by the /. W. 2. 25. an aſſiſe is given of offices : as, de cuſtodits 
boſcorum parcorum, foreflarum, chaccarum, warrenarum, portarum, & 
aliis ballivis, & officiis, in fee. 8 Co, 47. 2 Inſt. 409. | 

And this ſtatute, as to offices, is but an affirmance of the common 
law, by which an aſſiſe lay of an office by the name of land. 8 Co, 
37. 2 Infl. 412. 8 Wy 85 

And tho' the ſtatute ſpeaks of offices in fee, and a quod permittat 
lies only for him who has a fee; yet an aſſiſe lies for him who has an 
office for life. .8 Co. 47. a. | LY 


Bey an aſſiſe lies of all offices of profit, 2 If. 412. 8 Co. 


At 
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58 | ASSISE. 
As, of the office of a ſheriff, where granted for life. 8 Co. 


47-4. | 
Of a ſteward, bailiff, receiver, beadle, c. of a manor. 8 Co, © 


47 · g. 5. 


Of a prothonotary, philizer, or other office for life in Chancery, 


B. R., or C. B. 8 Co. 47.4. 6. 1 Lev. 1. 


Of a packer of cloaths, Oc. 8 Co. 47. a, | 
Of the maſter of the king's tennis plays, &c. R. 8 Co. 45. B. 

So, it lies of offices in the admiralty, ſpiritual, or other court, as well 
as in the courts of common law. 2 Inf. 412. 8 Co. 47.6. 

As, of regiſter of the admiralty, or of a biſhop. 8 Co. 47. b, 
Dy. 153. & | 
And it lies, tho? the court in which the office is, be removeable; if 
it be in certo loco at the time of the diſſeiſin. 8 Co. 47. ö. 

So, it lies, if a man be diſſeiſed of part of the profits of an office, 


of that part only. 2 If. 412. 8 Co. 49. b. 


So, of a third or fourth part of an office. 
So, it lies for a frequent diſtreſs, if the lord diſtrain his tenant ſo 


- often, that he cannot manure his land. 8 Co. 50. 


So, if a commoner claim common in the ſeveral land of another, 
he may have an aſſiſe, tho' the freehold continues in him, and this by 
the common law; for the f. W. 2. 25. was but an affirmance of the 
common law. 2 Int. 413. 8 Co. 50. b, Hy 

So, by the /. V. 2. 25. an aſſiſe is given de communio turbirie, piſ- 
cariæ, & aliis communibus ſimilibus; for it was doubted whether by 
the common law it lay of any but common of paſture, 8 Co. 48. 
2. Inſt. 412. „55 | 

So, by the /?. 32 H. 8. 7. an aſſiſe lies of a parſonage, vicarage, 
tithes, &'s. 8 | | 


(B 3.) When it does not lie. 


But an aſſiſe does not lie of an office, which has not any profit to 
it. 8 Co. 47. 6. 2 Inſt. 412. . 

So, it does not lie for a ſervice omitted: as, it does not lie de ſecta 
ad molendinum. 8 Co. 46. b. a 

Nor, of homage. 1 H. 4. 1.6. 
f Nor, of a bridge not repaired, or a like non-feaſance. 1 Rol. 104. 
20. : 
Of not ſcouring a ditch, by which the land is ſurrounded, 1 Re. 


| So, it does not lie of an eaſement ; as, of a way, 1 Rol. 270. 


J. 17. 8 Co. 46. 5. 


Of a paſſage in a barge to church, or elſewhere. 8 Co. 46. 6. 

So, it does not lie of an office of charge, and no profit. 2 1nft. 412+ 
8 Co. 47. b. | | 

So, it does not lie of an annuity, or penſion. 1 H. 4. 1. 6. | 
So, it does not lie of a rent reſerved out of tithes only; for it can- 
dot be iſluing out of tithes. Yau, 204. 


(B 4.) By whom it lies. | 
An aſlife lies by a tenant in fee-fimple, or in tail, F. N. B. 
5 


177. A, 


%. 
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So, by tenant for life, F. N. B. 177, 4. | 3 
So, by the ft. 13 Ed. 1. de mercatoribus ; M. 2. 18.; and 23 H. 8. 6. 
by tenant by elegit, ſtatute merchant, or ſtaple, or recognizance. 

So, if tenant for years, or at will be ouſted, his leſſor may main- 
tain an aſſiſe; for his poſſeſſion is the poſſeſſion of the leſſor. 1 Rel, 
271. J. 8. 12. 15. Vide Seiſin (C). ; | 

So, an heir, if the guardian be ouſted. 1 Rol. 270. J. 40. | 

So, the heir, if a leſſee for years, &c. be ouſted, who claims by 
the demiſe of his anceſtor. 1 Kol. 270. J. 45. 

So, a recoveror of a reverſion, if the leſſee be ouſted after the re- 


covery. | I 
So, he in remainder after a leaſe for years, if the leſſee be ouſted. 


R. Kel. 109. ö. 

So, a reverſioner, if a tenant by ſtatute or e/egit be ouſted. 1 Rol. 
271. + 6, 5g Ws, F p NES 

707 if a leſſee at will grant his poſſeſſion to another, who enters. 

1 Rol. 271. J. 4. | 7 

So, it lies by a lord, if his copyholder be ouſted. | 

So, it lies by the reverſioner, if a leſſee for years, or at will, of a 
common, be ouſted, 1 Rol. 271. J. 13. 15. 

So, it lies by the parſon of a church. | 

So, if one joint-tenant is ouſtec', an aſliſe lies by him, and his com- 
panion. | 


| (B 5.) By whom not. ; 
But a tenant for years, or other who has not the freehold, cannot 
maintain an aſſiſe | | | | 
[Nor any one who has not /o/e ſeiſin, as the head of a college for 
his headſhip. Per Holt, in Phillips and Bury, 2 Term Rep. 355.] 
So, he who has the inheritance or frechold cannot maintain it, if 
he has not poſſeſſion or ſeiſin. OS. 
; As, an heir cannot have aſliſe againſt an abator. 1 Rel. 271. 
10. | 
So, if cefluy que vie dies, or the leaſe of a leſſee for years deter- 
mines, the leſſor or his heir cannot have an aſſiſe before entry, 
againſt him who takes pre after the death of the ce/tuy que vie, 
or the determination of the leaſe for years. 1 Rel. 271. . 1. | 


. (B 6.) Againſt whom it lies. 
An aſſiſe lies againſt the tenant of the freehold. 
And, if the diſſeiſor be not tenant, it ought to be againſt the te- 
nant and the diſſeiſor. | | 
And, if the tenant be not known, it may be againſt the pernor of 
the profits, within a year after his title commences. 
Or, againſt the diſſeiſor himſelf at any time, if he be pernor at 
. the day of the writ purchaſed. | | 
UF there be an aſſiſe of a rent, it ought to be againſt the terre · te- 
nant as well as the diſſeiſor. „ 
So, if it be of an office which concerns land. IT 
If it be of a rent-charge, it ought to be againſt all the tenants of 
the land out of which the rent iſſues. Vide F. N. B. 178. D. 
So, in an aſſiſe of a revt-ſeck. Vide F. N. B. 178. D. 


"i 
But 22 
"Y 
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But in another reit, it is ſufficient, that one terre-tenant and one 
diſſeiſor be named. Vide F. N. B. 178. D. 

So, it lies againſt the terre-tenant — diſſeiſor, tho'' he alien, or 
be ouſted pendente lite. 

But in an aſſiſe of a rent againſt the mne, the terre-tenant need 
not be named. | 
Nor, in an aſſiſe of tithes. Dy. 83. a. 84. a. 
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(B 7.) In what Court. 


An aſſiſe muſt be brought in the county where the land lies. Vide 
in Action, (N 1, Cc.) 

If B. R. or C. B. be in the ſame county, it may be brought, 
either in the one or the other. F. N. B. 177. B. 4 Inft. 158. 

If either of theſe courts be there, it ought to be in that, and not 
elſewhere. F. N. B. 177. B. Reg. 196. B. 

If neither of them be there, it ſhall be before the juſtices in eyre, 
without commiſſion. Vide F. N. B. 177. E. Vide poſt. (B 21.) 
Or, before the juſtices of aſſiſe upon their general Commiſion 
Vide F. N. B. 177. E. 178. A. 

Or, before ſpecial commiſſioners. Vide F. N. B. 178. J. X. 


(B 8.) The Proceedings in an Aſſiſe. 


(B 8.) Writ original.) By the common law there were only two 
writs of aſſiſe, viz. de libero tenemento. 2 Inſt. 411. 8 Co. 46. a. 

Or, de communig paſture. Dy. 84. a. 2 Inſt. 411. 8 Co. 46. a. 

And the writ ſhall be general, de libero tenemento, tho? it be an of- 
fice, or a profit apprender, or other thing within the . W. 2. 25. by 
the expreſs words of the ſame act. 2 Inft. 412. 8 Co. 47.6. 

So, the writ ſhall be general, de libero tenemento, and the count 
ſpecial, where it is an aſſiſe of tithes. Dy. 83. 

So, if there be an aſſiſe of On diſtreſs; tho' the plaintiff has 
the freehold in him. 8 Co. po. 

Or, if there be an aſſiſe, that the tenant depaſtured his ſeveral. 
2 Inſt. 41%. 8 Co. 50. 5. 

So, if there be an aſſiſe by a tenant by elegit, ſtatute, Sc. Dy. 
84. a. 

The writ of aſſiſe may join ſeveral cauſes of 6s 1 in the ſame 
writ, being founded on a fort. 8 Co. 87. 5. Vide in Action (G). 

The plaintiff in an aſſiſe ought to find pledges in Chancery, or be- 
fore the ſheriff. Vide F. N. B. 178. C. 


Or, if the ſheriſf return, that he has not found any, he may find 


them in court. 

The writ muſt be returned fifteen days after the telle. 
And by the. /. articuli ſuper chartas 28 Ed. 1. 15. it may be return- 
ed at a day out of term. F. N. B. 177. D. 
S8o, in term it may be returned at the return day, or at a common 
day. 1 Sal. 82. 

The ſheriff returns as to the tenant, quod attachiatus oh, or nihil has 
bet per quod attachigri poteſt. _ 

Or, quod A. ballivus of the tenant uit attachiatus, or nihil habets 


69.) Proceſs If the tenant does not appear upon the return = 
"5 — 


A8 8 18 K. — 0 
' the writ, or a nichil be returned; the aſſiſe ſhall be taken by default. 
2 Lev. 1 20. „„ wo bet a 
The writ of aſſiſe is an attachment. 37 i ee 
And, if it be diſcontinued by the juſtices not coming, there ſhall | 
be a re- attachment againſt the party, and a re- ſummons againſt the 
jurors. | EN _ ' 
So, if any defendant plead a foreign plea, which is adjourned, and. 
| afterwards remanded, thece ſhall be a re- attachment againſt the other 
defendant. 62. 8 e 
But, if an aſſiſe be diſcontinued by the juſtices not coming after 
inqueſt awarded by default, there ſhall be no re- attachment; for the 
de fendant, by his default before, has loſt his challenges. 8 
If an aſſiſe be removed into B. R., and the tenant after he has the 
record, will not return it; a captas lies againſt him. | 
If the jurdrs do not appear at the return of the ſummons, there ſhall 
be an habeas corpora and afterwards a diſtringas in inſinitum. | 


- 


3 120 Summons and ſeverance.] Summong and ſeverance lies 
r | ka 4 
And therefore, if ſeveral join in an aſſiſe, and one plaintiff does 
not appear, or after appearance will not ſue, there may be judgment 
that he be ſevered; and the other ſhall ſue alone. 3 
And, if there be a default before appearance, a ſummons ſhall be 
awarded againſt the demandant or plaintiff, who does not appear, 
and at the return of the ſummons there ſhall be judgment that the 
other ſeguatur ſolus. Vide Co. L. 139. 6. | 
After appearance, there ſhall be judgment without ſummons ad 
fequendum ſimul. Co. L. 139. 6. 


(B 11.) Plaint,] A plaint in an aſſiſe is in nature of a count in 
another action. | | 
And the aſſiſe muſt be arraigned in French. 

And that, at the return of the writ. 2 Lev. 120. | | 
In an aſſiſe for a thing of common right, the plaintiff as well as 
the writ ſhall be general; as, in an aſſiſe for a manor, lands, mea= 

_ wood, Cc. the plaintiff need not make a title in his plaint. 
I Sid. 73. b | 
Nor, in an aſliſe for rent; for it ſhall be intended rent-ſervice. 
Zo, a tenant by ſtatute, or legit, need not make title in his plaint. 
If the plaintiff makes a title, when he need not, it is not fatal. 
Otherwiſe, if he makes an inſuſſicient title. 
So, in an aſliſe, the plaintiff need not ſhew the day or year of the 
diſſeiſin in his plaint. | 6 | 
Nor, the certain quantity or quality of the land; for de guudam 
188 pecia terre, &c. is ſuthcient ; for ſo much certainty 
not required, as in a præcipe. Dy. 84. b. 8 
In an aſſiſe of a mill, it is not neceſſary to ſay, what ſort of a 
mill it is, viz, a griſt, or a fulling mill, &c. 4 Co. 87. a. bs 
In an affiſe of an office, it is not neceſſary to ſhew what the profit 


bs. 8 Co. Pf | 
But if it be a new office, it muſt be ſhewn what profits were 
granted with it, big, Fx | pF: 
But in an aſſiſe for things againſt common right, the plaint * F 
. Oo | 
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be ſpecial, and the plaintiff ſhall make title by it: as, in an aſſiſe ſor 
' 2 common, office); c. Dy. 114. 6. 152. b. 153. a. 1 Sid. 73, 
3 Med. 273. Vide ante, (B 8.) | 
— a rent- charge or ſeck. Jon. 413. 
For tithes. Dy. 83. 85.6. FA 
For all profits aprender ti 
So, in an aſſiſe by executors. _ | 
And, if the title be not ſufficient, there ſhall be judgment againſt 


the plaintiff: as, if he makes title to a rent-charge by deviſe, and 


does not ſhew when the deviſor died, tho' the jury find the rent in 
arrear for thirty years. R. Jen. 1444. | 
Yet, if the plaint makes a title, it is not peremptory; for, if the 
plaintiff has any title, it is ſufficient. yo RT 
So, an immaterial variance in the title does hurt. Dy. 153, 
In an aſſiſe of office, the plaintiff muſt ſhew in what particular the 
tenant took the profits. Yide Seiſin (D). | 


(B 12.) Pleas in abatement.) The pleas to an aſſiſe are in abate. 


ment, or in bar. For theſe pleas, vide Abatement, in the proper ſub- 


diviſions. 

In abatement, the tenant may plead, no diſſeiſor named, or no tenant 
of the freehold, Dy. 114. 6. Co. L. 229. a. 1 Brewnl. 27. 

Another joint-tenant of the whole not named, parcener, or tenant in 
common. 

By the fat. 11 H. 6. 2. that the fheriff is named by colluſion, being 
neither tenant nor diſſeiſor. gone; 

| Bo, by the flat. 9 H. 4. 5. that the lord of antient demeſne, mayer, 
&c. is named tenant by colluſion, to take away his juriſdiction. 

That the plaintiff himſelf never vas ſeiſed. | 

So, the tenant may plead in abatement, a variance, &'. 

That the land lies in another town, 

Other action pending for a forcible entry, &c. Other afſiſe, quod per- 
mittat, &c. for the ſame diſſeiſin. 3 h 

Entry. 

— * diſſeiſor may plead in abatement, miſnomer of the plaintiff, ot, 
of himſelf. 
— of the plaintiff. | 

Other action of an higher nature pending. wn 7 
The defendant may plead in abatement, and over to the aſſſe. 
1 Sal. 83. Vide in Abatement, (I 10.) | 

If the defendant pleads to the writ, and over to the aſſiſe; the 
plaintiff ſhall not demur, nor reply to the plea in abatement, but that 
{hall be firſt tried. | 2% 

But it is no plea in abatement, that one defendant is miſnamed, dead, 
c. if there be another tenant and diſſeiſor rightly named. 


So, it is no plea for a diſſeiſor, that there is no tenant of the fra. | 


hold, joint-tenant, &c. 
That the plaintiff was ſeiſed the day of the writ. 
Or, that the plaintiff never had any thing. 
That the land lies in another town not named. 


50, joint-tenancy, entry, Sc. as to part, abates the writ only for | 


that part. SO 
(B 13) 


wy wo e v» 


| (B 13.) In bar. By the tenant.) If the tenant in an aſſiſe pleads in 
bar, he ought to take the tenancy upon himſelf, 5 
The general plea in bar is, nul tort, nul diſſeiſin. 
That the plaintiff oufted him, and he re-entred. 
That the plaintiff was not ſeiſed within thirty years. 
A deſcent and non-claim. 95 | 


ranty. Co. L. 229. 4. 

** of the plaintiff*s anceſtor OF 5 
That the plain himſeif leaſed to him for life, reſerving the reverſion 
fo himſelf. Co. L. 228. 6, | | LEES: in 

So, he may plead, that he leaſed to him for years, or, that he has it 
by elegit, upon a ſtatute, &c. if he pleads it as a juſtification, and con- 
- cludes, et fic ſans tort, Co. L. 228, 9. 


defendant to avoid his title, but he muſt make a title to himſelf. ._. 
If the defendant pleads a plea, which goes only to the poſſeſhon, 

and not to the right, as a deſcent, &c. he muſt give colour to the 

plaintiff, 10 Co. go, 3. Vide Pleader, (3 M 40.) 


good bar; for it amounts only to the general ifſue. 4 
So, a leaſe for years by the tenant to the demandant 1s not a good 
plea, Kel, 103. 6. | N 
If the defendant pleads ſpecially, he may afterwards waive it, and 
take the general iſſue, nul tort. WER 
'Tho' the plea be entred, or the recognitors ready to take the aſſiſe. 
Or, at another day, when it is adjourned pro defeftu juratorum. 
So, if the tenant plead in bar, and afterwards demur to another 
out of the point of the aſſiſe, upon which the demandant has the opi- 
nion'of the court for him ; he ſhall have judgment preſently, without 
taking the aſſiſe upon the nul torr, 1 Rol. 271. J. 35. FT 
As, if he plead a releaſe, which the demandant fays was upon a 
condition, and ſhews how he has performed it, and the tenant de- 
murs, and it is adjudged for the demandant, 1 Kal. 271. J. 36. 


(B 14.) By a diſſeiſor.] 80, a diſſeiſor, being defendant in an aſs 
ſiſe, tho” he be not tenant, ſhall plead any plea that goes in bar or ex- 
cuſe of damages, and not to the right of the land; as, nul tort. 

A releaſe of actiont perſonal. 2 Inſt. 414. TY AT 
But a diſſeiſor, who is not alſo tenant, ſhall not*plead any thing, 
which concerns the tenancy of the land: as, releaſe of ations red!, 


2 Infl. 414. 


livum ſuum, ſi ipſe inventus non fuerit, &. F. N. B. 177. F. And 
therefore, a man as bailiff to the tenant may appear and plead in his 
own name, B. tanguam ballivus A. dicit, &c. 2 Inſt. 415. 

And by the common law, neither the tenant or the difſeiſor could 
appear by attorney, but only by bailiff. 1 Rel. 288. J. 47. 


ney. 1 Rol. 299. / 50 | FED 3 
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ASS Joz 
8o, the tenant may plead ſpecially: as, a former recovery in abi, Kc. 


A feoffment by the plaintiff with warranty ; if he relies upon the war- 


2 4 * 
If the plaintiff make a title in his plaint; it is not ſufficient for the 


But a leaſe or feoffment by the plaintiff himſelf generally is nota 


(B 15.) By a bailiff.) The writ of afliſe ſays, pone, &c. A. vel bal- 


ut now by the fat. 12 Ed. 2. 1. the tenant may appear by attor- 


Ooz | Not 8 a 
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Not the diſſeiſor; for the ſtatute does not extend to him. 1 R/. 
288. /.52. Vide Attorney, (B 6.) | | 

The bailiff may plead to the writ, or in bar, every plea that may 
be tried by the recognitors of aſſiſe, upon which he can conclude, « 

| trove ne ſoit nul tort, nul diſſeiſin. 2 Infl. 414. 

But he cannot plead any thing not triable.by the aſſiſe, or upon 
which he cannot conclude, eff: trove ne ſoit nul tort, &c.; as, he can. 
not plead a matter of record. Bid. TY, 

And if he pleads a matter of record, the juſtices may proceed. Bid. 

Yet after a plea by a bailiff, and an aſſiſe awarded; at any time 
before the aſſiſe taken, the tenant may come and plead a record, 
deed, releaſe, Ic. and ſhall not be put to his certificate of aſſiſe. 


2 Inft. 415. | 


(B 16.) Replication. When it ſhall anſwer to the bar.) If the de- 
fendant plead in bar a matter of record, as a recovery, fine, Qc. the 
_ plaintiff muſt anſwer to the bar. | 
So, if by his bar he gives a title to the plaintiff, and avoids it: as, 
by feoffment of the plaintiff upon condition, and an entry for the 
condition broken. | 
So, if he gives poſſeſſion to the plaintiff, and no colour; he muſt tra- 
verſe the matter of the bar, without making a title to himſelf at large, 
So, if he plead a matter in another county: as, a grant of a rever- 
ſion, and an attorument in another county. | | 


(B 19.) When it ſhall ſbeau a title.] But generally, where the de- 
fendant makes a ſpecial bar, the plaintiff need not anſwer to the bar, 
but may make a title to himſelf at large: as, in all caſes where the 

Wt _ defendant gives colour. | a 

\ If the defendant plead a ſeoffment with warranty; it will be a ſuf. 
1 Fcient title for the plaintiff to ſhew, that his anceſtor died ſeiſed, and 
a deſcent to himſclf. | gps 


B 18.) Taking of the aſſiſe.] When iſſue is joined upon a nul tort; 
cM the recognitors are ſworn only to the points of the aſſiſe, viz. the 

11 ſeiſin and diſſeiſin. | | 

— 1 And if the defendant in an aſſiſe makes default, whereby the aſliſe 

1 1 : is taken by default; the recognitors ought to inquire only of the 
MW | ſeiſin, difleifin, and damages, and not of the plaintiff's title. 


. . [B 19.) When talen at cke But, if any ſpecial matter is pleaded 
ol 1 in abatement, or in bar, the aſſiſe ſhall be taken at large, i. e. the re · 
15 cognitors ought to inquire of this ſpecial matter before the ſeiſin and 
1 diſſeiſin. | . | 
And in ſuch caſe the recognitors are ſworn as a common jury, and 

it is ſaid, quod aſſiſa vertitur in jurat. | | 
As, if in an aſſiſe by an infant, the defendant plead a feoffment of 
his anceſtor, and the aſſiſe is taken upon this; it ſhall be inquired at 
large, whether ſuch anceſtor was of full age, ſane memory, and out 

of priſon when he made the charter of ſcoffment. 

So, where the plaintiff traverſes the defendant's bar, the jury ought 
. to inquire only of the matter of the bar, and not of the plainti 5 
title, which is made uſe of only as inducement to the traverſe. 


B 20.) 


ASSISE 56; 


(B 20.) When taken upon title.) So, if the plaintiff do not anſwer 
to the bar, but makes title at large, the defendant may pray a venirs 
offiſa ſuper titulum ; and the aſſiſe ſhall be taken upon the title, and 
they ſhall inquire of all circumſtances which concern it, | 

| But if the plaintiff makes title at large, by a fine, recovery, or other 


for matter of record is not triable by the aſſiſe. 

So, if ſeiſin and diſſeiſin be confeſſed by the plea, the aſſiſe ſhall be 
taken in right of damages; for they do not inquire of the title, but 
what damages the plaintiff has. R. 2 Rol. 22. | 


onl | 
Tho! the confeſſion be by nient dedire ; as, if the defendant pleads 
a recovery in bar, the plaintiff by his replication confeſſes and avoids 


he admits the ſeiſin and diſſciſin. X. 2 Rol. 22. 


; (B 21.) Juſtices of aſſiſe. Their original.) By the common law 

. aſſiſes were taken only in B. R., C. B., or before juſtices in eyre, 
4 Inſt. 158. 12 Co. 31. Vide ante, (B 7.) a | 

And theſe courts have an original juriſdiction for taking aſſiſes, 


mitt. jufticiarios noſtros per unumquemque comitatum ſemel in anno qui cum 
militibus eorundem comitat. capiant aſſiſas in comitatibus illis. 7 
And upon this ſtatute, patents were directed to the juſtices to take 
aſſiſes in their proper counties. 4 It. 158. | ; 
Juſtices, or taking ſuch a particular aſſiſe. F. N. B. 177. ; 
And there may be another patent, for aſſociating others to them. 
F. N. B. 185. E. | 8 ox: . 
And a writ of / non omnes, without which they cannot proceed, if 
all the aſſociates do not come. F. N. B. 186. C. 8 
But, if the patent to juſtices of aſſiſe has not a clauſe, cum his quot ſibi 
afſociaverimus there cannot be a writ of aſſociation. F. N. B. 186. E. 
So, if there be a writ of aſſociation, a ſubſequent writ ſhall be void. 
F, N. B. 186. D. | 5 
Or, if ſeveral writs of aſſociation are made at the ſame time, that 
f the which is firſt accepted ſhall only be allowed. F. N. B: 186. 


(B 22.) Who may be juice] By the fat. A. Ch. 12. juſliciari 


meſtri cum militibus eorundem com. capiant aſſiſas in comitatibus illit. 


county affociated to them, may be aſſigned juſlices to take aſſiſes. 
2 Inſt. 422. | | | 
By the fat. W. 2. 30. effignentur de cætero duo juffliciarii jurati, & e. 
et 2 ibi duos vel unum de diſcretioribus militibus comitatus. 

J 


the Hat. of aſſiſe, Rot. Parl. 21 Ed. 1 Rot. 3. Octo Ms nentur; 


red at two in each circuit. 4 Inf. 158. | 


ad out By the fat. de finibus levatic, 27 Ed. 1. 4. eriqueſts, Er. ſhall be 


taken coram aligus jufliciario aſſociato uno milite comitatus illius. 
oo, a By the fat. of York, 12 Ed. 2. 3. before one juſtice of the place, where 
in che plea is, afſiciated with an honeſt man of the country, knight or other, 


Cote recites the fat. 3 ſti | 
29.) 422. F. N. 7 $9 . R 5 wt 


. 


matter of record, the defendant cannot pray venire afſiſa ſuper titulum; 


the recovery, to which the defendant demurs; for by his demurrer - 


without any patent or commiſſion. F. N. B. 177. E. 4 Inft. 158. 
But, by the fat. M. Ch. ꝗ H. 3. 12. it was enacted, quod not, & c. 


And the patent _ be general, for taking all aſſiſes, or to ſpecial 


By which ſtatute, apprentices of the law, with any knight of the 
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By the fat. 14 Ed. 8 16. enqueſts by niſ prius may be taken before 
the juſtices of B. R., C. B., or the Ch. Baron; or, if no ſuch go, be, 
fore the juſtices of aſſiſe, ſo that one of them be juſtice of the one 
dench, or the other, or king's ſerjeant worn. i | 
And by this ſtatute, every ſerjeant may be a juſtice of -afliſe ; for 
every one is ſworn. 2 nfl. 422. . 
So, the king's attorney. 2 If. 422. find 
Upon theſe ſtatutes, patents go annually to the juſtices of the one 
bench, or the other, and the barons of the Exchequer, to be juſticeg 
f alliſe. | | 
l And, at the fame time, uſually a patent to one or more, to be aſſo. 
ciated with the juſtices of aſſiſe. F. N. B. 165. E. 
And another patent to the juſtices of aſſiſe, to admit thoſe aſſoci. 


ated. F. N. B. 185. E. 


Another to both, / non omnes, &c, that the others may take the 


aſſiſes. F. N. B. 186. A. 8 : | 
But there cannot be a writ of aſſociation, unleſs the patent to the 
Juſtice of aſſiſe has a clauſe, cum his quos tibi afſoctaverimus, F. N. B. 


186. E. . 


And after any patent of aſſociation allowed, there cannot be another 
aſſociation. F. N. B. 186. D. 75 

Po, a ſheriff or coroner cannot be a juſtice of aſſiſe, &c. 4 If. 160, 

Nor, by the fat. 8 R. 2. 2. any in his own country. 

Nor, by the flat. 33 H. 8. 24. in the country where he was born 
or inhabits on pain of 100 J. unleſs as clerk of aſſiſe he be aſſociate, 
or as mayor, recorder, Cc. take aſſiſes of freſh force in a borough, 
c, or take them in bank, or by adjournment, 


B 23.) When, and in what place, they ſball hold their ſeſſions.) By. 
the /tat. 6 R. 2. 5. juſtices of aſſiſe ſhall hold their ſeſhons in the 
chief town of every county, where the ſhire courts are kept. 

By the fat. 11 X. 2. 11. becauſe this is in part prejudicia!, &. 
the chancellor, with aſſent of the juſtices, may provide remedy, where 
need is. 1 

By the fat. 14 H. 6. 3. in times of peace, the aſſiſes for the county 
of Cumberland ſhall be held at Carliſle. | 

By the fat, M. Ch. 12. they ſhall be held /emel in anno. | 

By the fat. V. 2. 30. ter per annum, ſemel inter quindenam ſand 
Fohannis Baptiſte & Gulam Auguſti ; et iterum inter feſtum exaltaticn!; 
ſanctæ Crucis & Oftab. ſancti Michaelis ; & tertio inter feftum Fpiphanie 
et feſtum Purificatiauis Beate Maria. f | 

By the „at. 27 Ed. 1. 4. tempore vacationiss Vide 2 Inſt. 423. 

By the fat. 4 Ed. 3. 2. they ſhall take aſſiſes at leaſt three times 3 
year, or oftner, if need be. 


B 24.) The authority of juſtices of afſiſe.} By the flat. M. Ch. 1% 
jules of aſſiſe may take aſſiſes of novel diſſeiſin, _ * 
By the fat. V. 2. 30. afliſes of novel diſſeiſin, morid ancgſſor, and 
attaints. | I 
By the fat. of aſſiſe, Rer. Parl. 21 Ed. 1. Rot. 3. affiſes, juries 
and certificates of aſſiſe. | | 
And ſo their comm iſſion ſays, ad omnes afſiſas jurat. et certificat. cu. 


ram zuilagſcunquæ juſtic in pra dicl. com. arrain. capiend. 4 Jil. 1 4 5 


nit 
16111 
Mr 


es 3 


ASSIST. 367 

After their patent delivered, the juſtices of aſſiſe ſend their pre- 
cept to the ſheriff, quod venire fac. omnia brevia aſſiſ. &c. una cum pa- 
nell. attach. re- attach. ſum. reſum. & omnibus aliit tangen., &c. 


(B 25.) Adjournment of the afſiſe.) By the fat. M. Ch, 12. ca gue 
in comitatu illo per jufticiarios ad afſiſas capiend. terminari non poſſunt per 
eoſdem terminentur alibi in itinere ſua : et que propter difficultatem aliquo- 
rum articulorum terminari non poſſunt referantur ad juſticiarios de blanco 
& ibi terminentur. | 


And, by equity, they may adjourn before themſelves at Vęſimin- 


ſler, Serjeants-1nn, aut alibi, out of the circuit. 2 Inft. 26. 


By the flat. V. 2. 30. adjornent de termino in terminum upon 
youcher, eſſoign, or default of recognitors. | | 
So, in a mortd'ancgſtor, the juſtices may adjourn in bank upon fo- 


reign voucher, eſſoign, &c. 


And by equity, in a certificate of aſſiſe. 4 Co. 4. 6. 

89, an aſſiſe may be adjourned in bank upon any foreign. plea, as 
well as upon a voucher. 2 J. 423. | 5 

So, upon demurrer, or other things dubious, before or after verdict, 
2 Inſt. 423. 5 3 | 

120 alkſe be adjourned in bank upon a foreign plea, voucher, Cc. 
C. B. may grant a ni/: prius for trial in ſuch foreign county, though 
it has only a delegated power; for it is an incident. 2 nf. 423. 

By the fat. W. 2. 30. after trial of foreign plea, c. in C. B. cum 
per venerit ad captionem afſiſe remittatur loquela cum brevi originali per 
jufliciarios de banco ad priores jufticiarios coram quibus capiatur aſſiſa. 

And therefore the record of aſſiſe ſhall be remanded to the juſtices 
of aſliſe to take the aſſiſe. 2 [n/?. 423. | | 


B 26. Judgment. ] The judgment in an aſliſe is, guod recuperet 
ſeiſinam of the tenements in the plaint per viſum recognitorum. 

And it may be given by the juſtices of aſſiſe. 

So, new juſtices of aſſiſe may give judgment upon a verdict found 
before others; if the record be removed before them by certiorari. 
F. N. B. 243. D. | 3 

So, if an aſſiſe be adjourned in bank for difficulty, judgment may 
be given there. 2 Leo. 41. ; 

So, after a verdict before juſtices of aſſiſe, it may be removed in 
B. R., and judgment ſhall be given there; if a new commiſſion is 
made before judgment by the juſtices of aſſiſe. F. N. B. 243. D. 

But where a foreign plea is before juſtices of aſſiſe to part, and 
it is adjourned for trial in bank, and tried ; judgment ſhall not be 
given there, but it ſhall be remanded before the juſtices of aſſiſe, be- 
fore whom the aſſiſe originally depended. R. 2 Leo. 41. ds 

If the juſtices of aſſiſe delay judgment, a writ ſhall go de procede 
ad fudicium. F. N. B. 243. D. F. | 

And afterwards an alias, & pluries, vel cauſam nobis fignifices. 


F. N. B. 243. D. 


And if nothing is done, an attachment. Dub. F. N. B. 243. D. 
By the fat. 9 Ed. 3. 5. juſtices of aſſiſe ſhall ſend all their records 
and proceſſes determined, and put in execution, into the Exchequer 
once a year at Michaeſmas. | Je: | 
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And by the fat. 11 H. 4. 3. into the treaſury every ſecond jest, 
that they may not be altered or impaired. 


(B 27.) Certificate of afſiſe. By the common law.) By the com. 
mon law, if the matter was not well examined by the verdict before 
or after judgment, the juſtices of aſſiſe may ex officio re-examine the 
matter by the ſame recognitors. 2 Jnft. 415. F. N. B. 181. A. B. C. 

And thereupon a writ goes to the ſheriff, to ſummon: the recognitors 
ad certificand. eos ſuper articults, &c. and that he ſummon the parties 
ad audien. illam certificationem. Bo. R. AR. 216. F. N. B. 181. E. 

| So, a certificate lies upon an aſſiſe of mortd ancgfor, darrien pre. 
ſentment, furis utrum, and an attaint. F. N. B. 183. E. 5 

But a certificate of aſſiſe would not be allowed, where the jury 
give a full and general verdict. 2 Inf. 415. 

Or, where any of the recognitors die. 2 Ist. 415. 


(B 28.) By ftatute.] So, now by the fat. V. 2. 13 Ed. 1. 25. 
x certificate of aſſiſe lies where the aſſiſe was taken by default, or 
upon a plea by a bailiff; for the tenant may verify to the juſtices, 
that he had matter of record, or in writing, as a releaſe, &c. and 
pray that it be re-examined. 2 IA. 414, 415. F. N. B. 181. A. F. 
So, the tenant may pray a certificate upon a defeazance, as well as 
a releaſe, 2 It. 415. | 
Though the deed, &c. be dated in a foreign county. 2 Just. 415. 
+ Bo, he may ſue a certificate of aſſiſe, if he loſes by default. F. N. B. 
182. C. 
A certificate of aſſiſe may be before, or after judgment. F. NM. B. 
183. D. | | | 
Before the ſame juſtices of aſſiſe, or others. F.N.B.181. C. E. 182. C. 
If it be before the ſame junices, they may take it without a new 
commiſſion, or with one. F. N. B. 181. D. 182. A. 
So, it may be in C. B. tho' the land lies in another county, if the 
aſſiſe be removed there. F. N. B. 183. F. | 
2 it may be, though all the recognitors are dead, except two. 
. 1 
2 it may be in B. R. or C. B. if they are in the county where 
the aſſiſe paſſed: F. N. B. 181. C. 182. C. | 
Or, at the next aſſiſes for the ſame county. F. N. B. 182. C. 
But. regularly it ought to be in the county where the former aſſiſe 
was. 2 Inft. 415, 416. F. N. B. 181. C. by 
The proceſs ſhall be ſummons againſt the recognitors, and a venire 
againſt the parties, and afterwards a diſtringas. F. N. B. 183. G. 
If it be ſued before the ſame juſtices, the certificate ſhall iſſue out 
of the rolls of the ſame juſlices. F. N. B. 183. B. 
If before other juſtices, the writ and patent ſhall iſſue out of the 
Chancery. F. N. B. 183. C. | 
And if the tenant does not appear, it may be taken by default. 
If the deed upon which a certificate is prayed be dated in a foreign 
county; it ſhall be tranſmitted into C. B., and then to the foreign 
county to be tried, and afterwards remanded to the county where it 
was brought. 2 Infl. 415. 
So, if a certificate be ſued in another county than that where the 
aſſiſe was taken, it may be tried by / prive. V. N. B. 183. _ , 
n 


. 
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And upon a certificate of affiſe a man may hare 2 writ of aſſoci · 


ation, / non omnes, &c. F. N. B. 183. 4. 

The judgment in a certificate of aſſiſe ſhall be, quod tenens reſtitu- 
atur, & c. & recuperet dampna in duplo; & quod querens capiatur. 
F, N. B. 182. 4. 82 $4 


(C) Aſſiſe of Mortd'anceſtor, 


FR, ( 1.) When it lies. 


ANaſſiſe of mortd ancgffor liey by an heir after an abatement by a. 
ſtranger in the lands, rents, or other hereditaments, of which 

his anceſtor was ſeiſed in fee the day of his death. F. N. B. 195. 
4 D. p . | 

And it lies, where the anceſtor was diſſeiſed the day of his death, 
tho? he never died ſeiſed; for the writ ſays only, „i ſeiſitus fuit die quo 
obiit. F. N. B. 195. D Bra. Cofinage, 1. 

Or, if the anceſtor was diſſciſed, the day in which he took a 
voyage upon the ſea z where he died out of the realm in a pilgrimage. 
F. N. B. 196. 

Or, the day of his profeſſion; where he enters into religion. 
F. N. B. 190. 4. N 

So, it lies by a younger brother, where the eldeſt has been abſent 
out of the realm for ieveral years, though he be alive, F. N. B. 
—— | 

"So, it lies, tho” the anceſtor was ſeiſed by diſſeiſin. 

And by the ff. Gloc. 3. if tenant by the curteſy alien, and do 

not leave aſſets; tho' the mother was not ſeiſed die quo obiit. F. N. B. 


196. E. 


But it does not lie upon the death of any anceſtor, except a fa- 
ther, mother, brother, ſiſter, uncle, aunt, nephew, or niece ; for upon 


the death of another anceſtor, an aiel, baſaiel, or cofinage lies. F. N. B. 


195. C. = 

It lies only where a ſtranger abates or diſſeiſes ; for if it be by a 
parcener, Sc. a nuper obiit lies. F. N. B. 196. L. | 

It does not lie where the anceſtor was ſeiſed in tail, remainder 


to himſelf in fee; but where he is ſeiſed in fee only, F. N. B. 


196. K. . 
It does not lie for lands deviſable by cuſtom. F. N. B. 196. J. 


(C 2.) Proceſs. | 
The proceſs in an aſſiſe of mortd"anceſiar againſt the tenant, is 


ſummons. F. N. B. 196. G. | 


£5 WM 


And if he make default at the return of the writ, there ſhall be 
a re-ſummons ; and if he make default upon that, the aſliſe ſhall be 
taken by default. F. N. B. 196. G. | ; 
But at the return, the tenant may caſt an eſſoign to ſave the default. 
So, at the return of the re-ſummons, after a difcontinuance of the 
aſſiſe of mortd ancęſtor. 2 Inſt. 249. 
90, at the day in bank, where upon the voucher of a foreigner, it 


is removed out of Cheſter into C. 2 Inft. 249. 5 | 
_ Yet, by the ,t. IF. 1. 42. in nord ancgflor, &c. the tenant cannot 


aſſoign himſelf after appearance. 2 tuft, 248, 249. Nor, 


o 


n * d «by # 
1 : | 
» 1 1 
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Nor, by the A. F. 2. 28. the demandant in any caſe, herd the 
| tenant is ouſted, .2 Inf. 418. | 
The - writ of aſſiſe of morid ancęſtor requires, quod recognitores in- 
terim uideant, &c. F. N. B. 195. B. 6 

And it —_ be againſt ſeveral tenants for ſeveral lands, rents, Sc. 


F. N. B. 18870 
And if the heir be within age, he ſhall not find pledges. F. N. B. 


195. H. 

I where it is by parceners, where ſome are « full age, it ſhall 
be in the common form. F. N. B. 195. H. 

The order of the parcels ſhall be - ſame, as in a writ of right. 
F. N. B. 196. C. 

The writ may be returnable before juſtices of aſſiſe, or ſpecial 


commiſſioners, or in C. B. . 
In the count, the demandant muſt ſnew, how he is heir. 


(C 3.) Fleas i in Mortd'a ts 


(C 3.) In abatement.) To an aſſiſe of mortd'anceflor the tenant 
ſhall plead in abatement, hat the demandant himſelf was laſt es 

Or, that a ranger was. 

uod non tenet. 


(C4) I WY The general hd is, hat the 3 non fuit ſeiſtun 

ie quo obiit. | 

So, the tenant may plead ſ pecially, a fine or recovery of the an- 
ceſtor. 

Or, a feeffment ; but then he muſt traverſe the ſeiſin. 

So, he may plead, à leaſe for years from the anceſtor to himſelf. 

That he claims nothing, but as guardian of the demiſe of the king, of 
whom the lands are held. 

That the demandant is a baſtard. 


A reteaſe ; a warranty, 


(C ;.) Taking of the Aſſiſe. 


The juſtices of aſſiſe may, by their general patent, take an aſſiſe 
of en F. N. B. 195. F. 

So, there may be a patent of aſſociation, / non omnes, certificate 
of aſſiſe, Ec. as in another aſſiſe. F. N. B. 196. D. 

The recognitors of an aſſiſe of nene, in all caſes where 
a ſpecial bar is not pleaded, ought to inquire of three points, viz. 
Whether the anceſtor was ſeiſed die quo obiit. 2. Whether he died 
within hfty years; 3. Whether the demandant bs the heir. 2 It. 


399- 
And they ought to inquire of theſe points, tho? it be taken by de- 


fault. 2 Int. 399. 
Tho! the tenant pleads in abatement, or vouches, which is coun- 


terpleaded, and found for the demandant. Dy. 311. a. 2 Inft. 399- 
Tho' the tenant traverſe only one of the points. Dy. 311. 2 1. 


399 


d if all the three points are not found for the demandant, he 


ver, cho one or two of the points are found for oy, 
ut 


- 
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But if the tenant in mortd ancgſtor, or the tenant by voucher, plead 
a ſpecial matter of record, c. in bar, as a releaſe, collateral war- 
ranty, matter of record, Sc. if it be found for the demandant, it 
ſhall be peremptory to the tenant without an inquiry of the thr 


(D) Aiel, Beſaiel, and Coſinage. 


1 F = ſtranger abate after the death of the grandfather, or great- 
grandfather, the heir ſhall not have a mortd'anceffor, but a writ of. 
giel, or a writ of beſaiel. F. N. B. 221. D. 
If he abate upon the death of the treſaiel, or other collateral. 
couſin more remote, he ſhall have a writ of cofinage. F. N. B. 


e | 
And this was, agreed per magnates regni. 21 H. 3, Fitz. Cofone 
age, 13. 


And the writs of aiel, beſaiel, or cofinage, lie in the ſame caſes by 
the heir, if a ſtranger abate upon the death of his aiel, beſazel, or 
treſaiel, or couſin more remote, in which a mortd ancęſtor lies, where 
the abatement is upon the death of the father, mother, brother, ſiſter, 
uncle, aunt, nephew, or niece. F. N. B. 221. | | 

Cofinage lies in the lineal deſcent, to the 20th degree, if there are 
ſo many. Fitz, Coſinage, 15. | WT bs 

But are/, beſaiel, or cofinage, do not lie, where he ought to have 

a mortd anceſtor ; for the tenant may plead in abatement, that the 
father, mother, or brother, c. was laſt ſeiſed. F. N. B. 221. N. 
Fitz. Cofinage, 1. | 

So, coinage does not lie, where he ought to have an azel or beſatel, . 
or è contra. F. N. B. 221. V. Bro. Cofinage, 3. | 

Or, where he ought to have a nuper obiit. F. N. B. 221. O. 

So, co/ſinage does not lie, where reſort is made in a collateral line, 
higher than the brother of the Biel. Fitz. Cofinage, 15. 

The proceſs is ſummons and grand cape before appearance; and 
if the LIN make default after appearance, a petit cape. F. N. B. 
221. J. VU. f 8 

And the tenant may plead in abatement, that another couſin of the 

demandant was laft ſeiſed. Vide in Abatement, (H 25. 27.) | 
So, he may plead in bar, non ſeiſitus die quo obiit. Raſt. 29, Bro. 

| Cofenage, 10, | | | 
A releaſe of the grandfather, or father, &c. with warranty. Bro. 
Cofinage, 6. Herner Pleader, 60. 21 Ed. 3. 10. 
; 2 the tenant himſelf, or a ſtranger, is his heir. Bro. Ceſinage, 7. . 
3. 55. 0. | | 
And by the ,. V. 2. 20. he may plead, quod petent non eff propingquior 

beres generally. 2 Inft. 399. | | 
So, he may plead, that the demandant is a baſtard. * 29. 5. 
So, he may plead, non obiit ſeiſitus, generally. Semb. Raſt. 29. 
Non fuit ſeifitus infra 50 annos, Her. Pl. 61. " 
But if the tenant anſwers nothing, judgment ſhall be againſt him. 
by default, without inquiry of any point of the writ, as in à mort 

Aanceffor. 2 Inft. 399. ? 

9, if he plead perens non of heres, and it be found againſt. the 
| ; tenant : 


* 
. 
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tenant : there ſhall be a preremptory judgment againſt him, without 
mquiry of the other point of the writ. 2 If. 399, 400. 


5 (E) Nuper obiit. 


| TF the father, grandfather, or other anceſtor, leave coparceners for 
his heir, and one or more of them deforce the other; the co. 
parcener deforced ſhall have a nuper obiit. F. N. B. 197. A. 
Aud it lies in all cafes, where the common anceſtor dies ſeiſed of 
lands, or-tenements in fee. Bid. | 
So, it lies by one heir in gavelkind (as well as by one coparcener) 
againſt the others. F. N. B. 197. C. | 
Between ſiſters of the half blood. F. N. B. 197. G. 
By an aunt and her niece, or againſt the ſiſter and her niece. 


F. N. B. 197. B. K. 
And if one ſiſter alien her part, it lies againſt the other. F. N. B. 


197. E. | | 
So, if one coparcener be deforced by the other, and a ſtranger; 


it lies againſt the coparcener deforcient. F. N. B. 197. C. 
It ought to be brought againſt all the other coparceners, tho' ſome 
of them have nothing. F. N. B. 197. K. 

But a nuper obiit lies only between privies in blood; and therefore, 
if one alien all, or part, the other coparcener ſhall have a mortd an- 
ceftor againſt the alienee. F. N. B. 197. E. 

Or, enfeoff B., and afterwards take B. to wife, a mortd'anceftor lies 
againſt the huſband and wife. F. N. B. 197. HM. 

Yet, if he retake the eſtate to himſelf in fee, for life, &c. a nuper 
obiit lies, if he do not diſclaim in blood. F. N. B. 197. F. Es 

So, it does not lie between coparceners, where the common an- 
ceſtor does not die ſeiſed in fee; for if he was ſeiſed in tail, a for- 
medon lies; if he was diſſeiſed, a writ of right de rationabili parte, 
F. N. B. 19). 4. c 2 | 

Nor, does it lie by a coparcener, who has lands of the fame an- 
ceſtor, unleſs ſhe puts them in hatch-pot. F. N. B. 197. O. 

Nor, by a villein, tho' he takes the coparcener to wife. F. N. B. 


197. N. | 
The proceſs in a nuper obiit ſhall be ſummons, grand cape, and petit 


cape, as in an aiel. | 

The tenant cannot plead ſeveral tenancy, or non-tenure, unleſs 
he claims by purchaſe, or diſclaims in blood. F. N. B. 197. F. 

He cannot vouch. F. N. B. 197. 9. 

The judgment ſhall be to recover his purparty, but not to hold in 


ſeveralty. 
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(F) Re-diſſeifin and Poſt-diſſeiſin. 
(F 1.) When they lie. 


B* the f. Mert. 20 H. 3. 3. if a difſeifee recover in an aſſiſe of 
novel diſſiſin, and have ſeiſin and be afterwards diſſeiſed by the 
fame diſſeilor, a writ goes to the ſheriff, guod afſumptis ſecum cuſ- - 


todibus placitarum corone et aliis militibus in propria perſong accedat ad 
. b tenement um 
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tenementum, et coram eis per primbs juratores et alias vicinat, fatiat in- 


e 2 ae 1 Sin. E 93. ; 
e writ of re- diſſeiſin did not lie by the common law; but by 
this ſtatute it lies upon a recovery in an aſſiſe of novel difſeifon only. 
2 Inſt. 82, 83. Vide F. N. B. 188. B. . | 
And it lies upon a recovery before juſtices in eyre, or of aſſiſe, or 
in B. R. or C. B. 2 Inft. 83. Co. L. 154. a. F. N. B. 188. D. 
Tho” the recovery be upon verdict, demurrer, confeſſion, or de- 
fault. 2 uf. 83. Co. L. 154. 4. Confirmed by the . W. 2. 26, 
2 Inſt. 416, 417. TE | EN r 
If the diſſeiſee after the recovery, has ſeifin by entry or habere fa- 
. cias ſeiſinam. 2 Inſt. 83. | e 
So, it lies after judgment in a former re- diſſeiſin, toties quoties. 2 Inſt. 
83. F. N. B. 189. B. OE”: 20-107 AY 
And it lies upon a re- diſſeiſin of a rent; or any thing for which an 
aſſiſe of novel diſſeiſin lies, Co. L. 154. a. 2 Inft. 82. | 
If tenants in ſpecial tail recover in. an aſſiſe, and afterwards one 
dies without iſſue ; a re- diſſeiſin lies by the ſurvivor, tho? he be tenant 
in tail after poſſibility. - Ray. 414. RY | | 
So, by the ff. Mert. 20 H. 3. 3. a poſt-diſſeiſin lies eodem mods after 
a recovery in morid' anceſtor, or any other real action. 2 Inf. 84. 


(F 2.) How they are to be proceeded in. 
By the ft. Mert. 3. the ſheriff ought not to proſecute a plaint of 
re- diſſeiſin without the king's writ. ery. , 
Lhe writ of re-diſſejin, or poſt-diſſeiſin, is in the nature of a com- 
miſſion to the ſneriff to hold plea in ſuch caſe. Jide 2 Inf. 82. F 
After the writ delivered, the ſheriff may warn the defendant to 
attend the inqueſt. N ; 
And the defendant may plead in abatement, joint-tenancy, &c. 
2 Inft. 83. | _ 
Or, in bar, as a releaſe, &c. 2 Int. 83, 
If the defendant does not appear, or pleads nothing, the inqueſt 
ſhall be taken. | | 
The ſheriff ſhall be preſent with two coroners, if there are ſo 
many; otherwiſe, one is ſufhcient. 2 I/. 84. 
And therefore, if he return that he took one coroner only, the 
other being ſick, it is error. R. 2 Bul. 93. 
The inqueſt ſhall be two at leaſt of the former Jury, with others, 
if the former recovery was by verdift. 2 ff. 84. EO 
And if all are dead, or only one ſurvives, the re-diſſeifin fails, 2 Inſt. 
84. 2 Cre. 335. Vide F. N. B. 198. H. | | | 
But if the former recovery was upon demurrer, or confeſſion, the 
* ſhall be only by others di Vicineto. 2 Inſt. 84. Eh 
the defendant be convicted of another diſſeiſin, by the f. Mert. 3. 
he ſhall be impriſoned till he makes redemption. | 
By the ff. Marlb. 52 H. 3. 8. be (hall not be delivered without 
the king's precept upon a fine paid, and if the ſheriff deliver him. 
otherwiſe, he ſhall be amerced. 1 
By the ff. W. 2. 26. damna adjudicentur in duplo, nec fit replegiabilis 
per commune breve. | Wo 5 : . 
And therefore, the ſheriff gives judgment, quod capiatur, and be de- 
fained till delivered per mandatum domini regis, &c. : 


. ++ a 
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And upon this he ſhall have a certiorari, to remove the record into 

B. R. where he hall be fined, and ſhall thereupon have a writ for 
his delivery. 2 If. 11 75 FK. N. B. 190. F. | | 

- ( 3 


Or an habeas corpus. 


8 | (F z.) When they do not lie. | 
But a re-diſſeifn, or pft diſſeiſin do not lie upon a recovery without 
writ ; as, in an aſſiſe of ell — by the cuſtom of a Fe or bo- 
rough. 2 Inf. 83. 
They lie only, where there is the ſame 
ment, and the ſame tenant. 2 Iuſt. 84. 


plaintiff, of the ſame tene- 


Aſſiſe of Darrein Preſentment, 
| Vide Duare Impedit, (C I, Ss.) 
Aſſiſe of Juris Utrum. 
Vide Juare Impedit (E). 
Writ of Entry in Nature of an Aſſiſe. 

Vide Dum fuit infra Ætatem (H). 

Aſſiſe of Common. 
Vide Common (L). 


Aſſiſe for a Nuſance. 
Vide Action upon the Caſe for a Nuſance, (D 1.) 


Rent of Aſſiſe, and Aſſiſe for Rent. 
Vide Rent, (C 2.—D 1.) 
ꝙꝗ48818 E, AND ASS AY. 
Aſſiſe, and Aſſay of Ale. 

Nile Juſtices of Peace, (B 94.) 


5 Aſſiſe, and Aﬀay of Bread. 
Vide Fuftices of Peace, (B 96.)—Leet, (L 8.) 


Aſſiſe, and Aſſay of Wine. 
Vide Juſtices of Peace, (B 98.) 
ASSISTANTS. 
Vide Parliament, (D 1 8.5 


ASSUMPSIT. 
Vide Adlon ujon the Caſe upon Aſumpſit—Plader, (2 G 1, Sc.) 


* 


rr 
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"2 Policy of Aſſurance. ho 
Vide Merchant, (E 9, 10.) 
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ATTACHMENT: 
(A 1.) Attachment for Contempt. 


[AN attachment is a proceſs from a court of record, awarded by 

A the juſtices at their diſcretion, on. a bare ſuggeſtion, 'or on 
their own knowledge; and is properly grantable in caſes of contempts, 
againſt which all-courts of record, but more eſpecially thoſe of M g- 
minſter-hall, and above all the court of B. R., may proceed in a ſum- 
mary manner. 2 Hawk. Leach, 213. Vide 1 Wilf. 300. 


[(A 2.) What is a Contempt to ground an Attachment.] 


TTo uſe contemptuous words on delivery of declaration in eject- 
ment. Strange, 567. 1 | 

So, to aſlign the death of plaintiff in ejectment as error; for he 
is but pro forma, and ſuch aſſignment tends to defeat the proceedings 
inſtituted by the court to try the right: ſo, alſo the releaſe of ſuch 
| plaintiff is a contempt for the ſame reaſon. Sr. 89g. 
[So, to impoſe on the court by bringing a fictitious action. B. R. H. 
237- , 
755. to ſerve proceſs in ſight of the court on a perſon attending his 
cauſe at niſi prius. Andr. 275. Str. log.] | 

So, to arreſt a party attending arbitrators under a rule of court or, 
niſi priut. 2 Bl, 1110.] 1 
, [So, 5 challenge the array after a ſpecial jury had been ſtruck, 

Ir. 593. | | 

[Otherwiſe where the challenge is on account of the ſheriff's being 
intereſted, Jd. ro000,] | | | | 

So, to put in fiftitious bail, Str. 384.] 5 

So, it is a contempt in a witneſs not to attend on a ſubpœna. Str. 
510. 810. 1054. Barnes, 33. 35, 36. 497. Ld. Raym. 1528.) 

But the witneſs muſt be ſerved in a reaſonable time; the ſervice 
mult be perſonal, and reaſonable charges tendred, (if the witnefs is 
to come from a diſtance,) and the court will not be nice as to the ex- 
pence, but will only inquire whether his non-attendance . be \ thro? 
obſtinacy, Str. 1054. B. R. H. 313. Str. 1150.] | 

And if the witneſs attended, but too late, and could givꝝ no evi - 
dence but what another gave, and the party who ſubpœnaed him 


had a verdict, the court will not grant an attachment. B. R. H. 


180.] 


[So, ſervice of a /ubpana on a ſervant, who ſaid he gave it to his 
maſter, and that the latter ſaid he would attend, is not ſufficient 
ground for an attachment. B. R. H. 313.] | 4 
If one ſend a fictitious letter gn :d, ++ ſummoning * te 3 
i pecial 
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ſpecial juryman wha, has been ſummoned, informing him that the trial 


has been put off, when in fact it was not; this is a contempt for 
which an attachment will go. 3 Burr. 1564. | | 
[So, when there was a rule of court to abide by an award, and 
not to bring a bill in equity, after the award made, and motion to ſet it 
aſide, but refuſed, the party paid the money awarded, but afterwards 
brought a bill in equity: this was held to be a contempt in the party, 
- his attorney, and counſel. 3 Burr. 1256.] I 
| [S0 an attachment will be granted againſt an attorney for acting 
after he has been ſorejudged, if he has notice of the forejudger. 
Barnes, 29. Otherwiſe, if no notice. Id. 41. : 


[So, if required to anſwer the matters of an affidavit, he ſwear in 


his exculpation to an incredible ſtory, though he poſitively deny the 
| 22258 imputed to him. In Meſſrs. Croſs/ey, B. R. T. 36 G. 3. 
6 T. R. 701. | | | 

[So, for — to proceſs the name of an attorney without his 
authority. 1 Bur. 65 1.J "I | 

[So, for ſigning a counſel's name to a bill in equity without his 
conſent. Cafe of James Thi/ilethwaite in the cauſe of Fawcett v. Gar- 
ferd in the Exchequer, Tr. 29 G. 3.] | 25 

[So, for inſerting defendant's name in a writ after it is ſealed, 
Barnes, 31.) | 

[For altering ſheriff's warrant ſealed. Id. 199.] | 

So, it lies againſt jurors giving verdif by huſtling halfpence. 
Barnes, 32. | | _ 

[Againſt a bailiff for extortion. 1d. ibid.] 

[Againſt ſheriff for not returning a writ. Id. ibid.] 

{Againſt a ſheriff for refuſing to comply with terms of judge's 
order. Id. 28.] 

And ſervice on the under-ſheriff, or perſon acting as under-ſhe- 
riff, or leaving it at his houſe if he abſcond, is ſufficient to ground 
an attachment againſt the high ſheriff. _ Id. 30. 35. 405.] 

So, it lies againſt the bailiff of a liberty for not returning the ſhe- 
riff's mandate without mandavi ballivo, previous to a peremptory rule. 
ä M 

85 if an information be granted againſt A. on the affidavit of B. 
an attachment lies againſt a third perſon who threatens the proſecutor 
with the danger of his life, and ſays he will be hanged. Wilſ. 75: 
Vid. infra, (A 3.) | 

[So, it lies againſt a peer, for refuſing to obey the proceſs of the 
the court; ſo againſt a biſhop for not returning Vi. fa. de bonis eccleſi= 
afticis. Semb. ſed vid. Eccleſiaftical Perſons (D). 1 Wiſſ. 332. 

[An attachment goes againſt an under-ſheriff for remitting part of 
a ſentence ; as, if he do not put the head and hands of a man, ſen- 
tenced to be ſet in and upon the pillory, in and through the holes, but 
let him Rand on the platform upright. 2 Bur. 692.] 


[(A 3.) What not.] 


[But an attachment will not be granted where the offence is not 
ſtrictly a contempt to the court, nor where there is another remedy, 
unleſs that remedy be difficult to obtain.) | x 

LAs, where the attorney for the plaintiff prevails with the tenant in 

* | 5 3 | poſſeſſion 
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poſſeſſion, to deliver poſſeſſion of premiſes penging an ejectment, 
and after rule for landlords to defend on the refuſal of the tenant, the 
court will not grant an attachment; it is no contempt, but a fraud. 


Barnes, 180.] 


So, an attachment was refuſed againſt a witneſs who had attended _ 


two hours; but went away before he was called, by which the 
| plaintiff was nonſuitedz for he has remedy given by /. 5 El. c. 9. 
Bunb. 142.] | 


(But it was afterwards granted in a like caſe, becauſe the re- 


medy by action was difficult and dangerous. id.] | 


[So, an attachment will not be granted for not delivering up writ- 


ings on a judge's order, if there be no demand after it is made 2 
rule of court. Barnes, 27.] ; * 2655 
Nor, againſt a witneſs for not producing a will according to notice 
in the /ubpena, if no rule be made for it. Id. 28.] wt 
Nor, againſt high bailiff for not bringing in the body of a priſoner 
for a crime, who is charged with action and eſcapes, the keeper 
giving no ſecurity to the bailiff. Id. 34.] 5 
Nor, againſt a gaoler for a voluntary eſcape, but an information. 
Str. 532.] ä | . 


[(A 4.) Manner of Proceeding. ] 


[Application is generally made on affidavit for a rule to ſhew cauſe 
and anſwer the matters of the affidavit.] 5 


But ſometimes it may be granted abſolute in the firſt inſtance, as | 


where defendant treated the proceſs of the court contemptuouſly: 
and there being intimations that he relied on the aſſiſtance of his fel- 
low-workmen to reſcue him, the court ſent for the ſheriff into court, 
and ordered him to take a ſufficient force. Str. 185.] 


So, it may be abſolute in the firſt inſtance, if there be more than 


one affidavit. Id. 1068.) | 7 
hut the court will in no caſe iſſue an attachment againſt a party 
at the ſuit of another, where the affidavits on which the motion is 
founded, are ſworn before the agents of the proſecutor. 3 Term 
Rep. 35 1. 403-] | 

[Motions and affidavits for attachments in civil ſuits are proceed- 
ings on the civil fide of the court of B. R. until the attachments 
iſſue, and are to be intitled with the names of the parties. As ſoon 
as the attachments ifſue, the proceedings are on the crown fide, and 


from that time the king is to be named as the proſecutor. 3 Term 
Rep. 253-] 


[On a rule being made abſolute, the party muſt appear, and enter 


into a recognizance to anſwer interrogatories, and is then ſworn to 
make true anſwer to them : he cannot acknowledge the contempt, 
and ſubmit to the judgment of the court, eſpecially if the offence be 
complicated, for there is nothing to which he can plead guilty, till 
interrogatories be filed ; nor is he conſidered as in contempt till he 
be ſo reported. 2 Bur. 792. 4 Bur. 2105.) | 

( Whereas it ſometimes happens that perſons, againſt whom at- 
tachments have been ordered by this court, eſcape the puniſhment due 
to their offences, in conſequence of the inſufficiency of che interroga- 
tones exhibited to them; and whereas it is eſſential to the due admi- 
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niſtration of juſtice that interrogatories ſhould be ſo framed as to 


procure a full, fair, and bond fide inveſtigation of the whole ſubject 
of alleged criminality ; it is ordered, that for the future all interro- 
gatories, filed and exhibiced in conſequence of any rule or order of 
this court, ſhall be ſigned by counſel.” Reg. Gen. B. R. M. 34 G. z. 
» + £7 © . 

? [When 4 4K 500 is brought up on an attachment for a reſcue, 
it is the practice of the court to put interrogatories to him, though he 
do not deny the charge in the affidavit, unleſs the proſecutor waiye 


putting them. Rex v. Horſley, T. 33 Geo. 3. 5 T. R. 362. 
[lt is ordered, that in future, when any writ of attachment ſhall be 


ordered, the name of the cauſe ſhall be inſerted in the liſt of motions 


appointed to come on peremptorily in the enſuing term, Reg. Gen, 
J. R. H. 34 Ge. 3. 5 T. K. 547. 522.) | 3 
[Unleſs in the caſe of a reſcue, or contempt in the face of the 
court, 1 Black. Rep. 649. ] | 
[If no interrogatories be filed within four days after the recogni- 
Zance, it may be diſcharged on motion; yet if the party do not make 
| ſuch motion, and the interrogatories be exhibited after the four days, 
the court will compel him to anſwer them. 2 Hawk. Leuch, 214.) 
[After examination, application is made to the court, to have the 


interrogatories with anſwers referred to the proper officer to make his 


teport. When the officer is ready, counſel moves that he may re- 
port. If he report that the party is in contempt, he may either be 


committed, or by conſent be continued on his recognizance to a 


_— day, and then ſentence pronounced. 2 Bur. 792. 3 Bur. 
1256. 5 
[But if the party fully purge himſelf upon oath, in his anſwer 
to the interrogatories, of the whole matter charged upon him, the 
court will diſcharge him of the contempt, and leave the proſecutor 
to proceed againſt him for the perjury, if he think fit. 2 Haul. 
Leach, 214. 

(But if he confeſs part of the contempts in his anſwer, and deny 


others, the court will not diſcharge him from the contempts ſo de- 


hied, but will proceed farther to examine the truth of them. J. & 
Barnet, 258.] | 

[But he is not obliged to anſwer an interrogatory that may convict 
him of another offence: Str. 444.] 2 | 


[If the defendant has in the courſe of the proceedings paid very | 


ſevere coſts, and the court be unwilling to puniſh him further, yet 
unwilling to have flight ſentence on record for an obſtinate contempt, 
they may waive giving judgment for the contempt, and order his re- 
cognizance to be difcharged, 3 Bur. 1256. 


[(B) Attachment for Non- payment of Coſts, &c.] 


[Attachment for non-payment of coſts, and for not perform- 
ing an award, is in the nature of a civil execution. 1 Term Rep. 266-] 

[And the party cannot, in ſnewing cauſe againſt it, impeach the 
award for defects not appearing on the face of it: Holland v. Brooks 
B. R. H. 35 Geo. 3. 6 T. R. 161.] | 

{The court will not grant an attachment for non-payment of a ſun 


of money awarded, and which was demanded, when a rule for ſet- 
| NES 6 | ting 


ATTACHMENT: - 59 


dg aſide the award was pending, Dalling v. Matebett, C. P. A. 


14 G. 2. Willes, 218. 4 at 
[The court reſuſed to receive the affirmation of a Quaker on 
a motion for an attachment for non-performance of an order of court. 
Stipp v. Harwood, C. P. M. 15 Geo. 2. Willer, 291. Vide the Caſes 
collefted by Mr. Darnford, Millet, 292. u. ö.] . f 
{Though a plaintiff diſcontinue on the common rule on payment 
of coſts, he is not liable to an attachment for non-payment, Stole 
v. Woedeſon, B. R. M. 37 Gee. 3. J T. R. 6. 
An aitachment may be awarded againſt the prochein amy of the 
plaintiff for non-payment of colts after judgment for the defendant. 


Englefild v. Round, C. P. H. 13 Geo. 1. Sir G. Co. 32. Slaughter | 
v. Talbot, C. P.; M. I3 G. 2. Willes, 190. Barnes, 128. Pr. Reg, 


102. S. C.] 


[(C) When Attachment may be moved for.] | 
An attachment for non-payment of coſts, or not returning a writ, 
may be moved for the laſt day of term: but no other. 1 Bur. 65 1. 
Attachment in Proceſs. 
Vide in Proceſs, (D 6.—E 2.)—Attorney (B 13. 15.) 


Attachment in Chancery, 


Vide in Chancery, (D 3z 4.) 


Attachment of Privilege. 
Vide Attorney, (B 19.) 


(A) Foreign Attachment; how it ſhall be proſecuted. 
BY the cuſtom of London, if a plaint be entred in the court of 


the mayor, or the ſheriff, againſt A., and the proceſs be returned 


nihil, and thereupon the plaintiff ſuggeſts, that another perſon with- 
in Landon is indebted to A., the debtor ſhall be warned; and if he 


does not deny himſelf to be indebted to A., the debt ſhall be attached 


in his hands. 22 Ed. 4. 30. Vide London, (N 1.) | 
And this cuſtom of foreign attachment is to no other purpoſe but 
to compel an appearance of the defendant in the action; for if he 
appear within a year and a day, and put in bail to the action, the 
garniſhee is diſcharged ; but without bail they will not accept an ap- 
pearance. Andrews v. Clerke, B. R. E. 1 W. MH. Carth. 26.) 
The plaint may be exhibited in the mayor's court, or ſheriff's 


Court. 


But the proceeding in the mayor's court is more expeditious, leſs 
expenſive, and of greater advantage. 

The plaintiff finds pledges to proſecute his plaint. - 

And proceſs iſſues + ſummons, directed to the ſerjeant at mace 
to ſummon the defendant, who makes return, guod defendens nihil has 
P p 2 | Then 
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380 ATTACHMENT. 

+» Then upon a ſuggeſtion entred; that A. is indebted to the defend. 
apt, a precept goes to the ſerjeant to attach the money in the hands 
of A. Lut. 981. | 

And if the defendant afterwards makes four ſeveral defaults at four 
ſeveral days to him given, a ſcire facias iſſues againſt the garniſhee ; 
anil if he acknowledges the debt due from him to the defendant, and 
the plaintiff ſwears his debt from the defendant, and finds pledges to 
retutn the money attached, if the defendant diſprove the original 
debt within a year and a day ; the plaintiff ſhall have judgment and 
execution for the money in the hands of A, and ſhall acknowledge 
ſatisfaction for them upon record. 2 | 

But the defendant muſt be ſummoned or have notice; otherwiſe 
Judgment againſt the garniſhee will be erroneous ; and the money 
Paid or levied in execution on it will not diſcharge the debt from the 
garniſhee to the defendant, (tho' it was alleged that the cuſtom of the 
City court is to give no notice.) Fiſher v. Lane, T. 12 G. 3. 3 Vi). 
297. 2 Bl. Rep. 834. Vid 1 Ld. Raym. 727.) 

In the mayor's court, the charge of an attachment in his own hands 

Is but 10 5., in the hands of another 155 Priv. Lond. 190. 
And if there be no oppoſition, it mays be finiſhed in five days. 
Tod. 

And if there be an oppoſition, and a trial thereupon, it may be for 
30s. Priv. Lond. 192. | | 

And an attachment there continues in force always, and the plain- 
tiff may proceed there when he will. Priv. Lond. 189. 

But an attachment in the ſheriff's court is a third part more charge- 
able, and cannot be determined under three weeks, though there be 
no oppoſition, nor continues in force above 16 weeks. Pr. Lond. 
189. 191. 

And it may be removed by a /evetur querela, ſigned by the mayor or 
recorder, into the mayor's court for 55. 10d. Pr. Lond. 191. 

If the garniſhee does not appear upon the ſcire facias, there ſhall 
be judgment againſt him upon his default, | ; 

And the plaintiff ought to ſwear to his debt in perſon, and not by 
attorney. R. Lut. 985. R. Jon. 106. R. 1 Rol. 554. J. 10. 

So, there is a cuſtom of foreign attachment in Exeter, and other 
places. 1 Leo. 321. Cont. 1 Rol. 550. l. ult. 


(B) By whom it may be made. 
1 every plaint affirmed againſt any man, there may be an attach - 
ment. 22 Ed. 4. 30. b. 1 
Tho' the plaintiff be a foreigner, if the others are citizens. Du 
Dy. 196. 8. vide Lut. 984. | | | | 
Tho' the plaint be only for goods in the detinet, if he avers the va- 
lue of the goods upon record. 1 Rol. 554. J. 2. 
If theplaint be againſt an executor or adminiſtrator, and the teſta» 
tor was indebted to the plaintiff only by ſimple contract; yet the 
plaintiff may attach money due to the teſtator in the hands of another 
within Lenden; for a debt on ſimple contract is recoverable ag nſt 
5 8 in London, tho“ not by the common law. 1 Kol. 105 
Dub. Dy. 196. 3. [Vide 3 Wil. 297. 2 Bl. Rep. 834. ] 
If a man ſue for a debt in . this ſuit he may m 
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his plaint in Londen for the ſame debt, and make an attachment of a 


debt due from another to the defendant. R. Cro. El. 593. 1713. 
But, upon a plaint againſt the ordinary, a debt due to the inteſtate 
cannot be attached; for the reaſon of a foreign attachment 1s to 
avoid a circuity of action; for if the plaintiff recover againſt the gar- 
niſhee, he avoids the ſuit, which, upon a recovery by the plaintiff 
againſt the defendant, the defendant might have againſt the gar- 
niſhee ; but, upon a recovery againſt the ordinary, he cannot have an 
action againſt the garniſhee, R. inter Maſters & Lewis, Mich. 
7 V. 3. B. R. 5 Mod. 75. 93. Shin. 516. (1 Ld. Ray. 56.) X. 
[Dy.,247.a. 1 Rol. 551. J. 5. | REES: 
So, upon a plaint in the detinet for goods, there ſhall be no attach- 


ment, without an averment of the value of the goods upon record : for 


it does not appear to what value there ought to be ſatisfaction. R. 
1 Rel. 553. J. 50. | | r 


(C) What Goods may be attached. 
A MAN may attach money, or goods, in the hands of the gar- 


niſnee. 

And jewels. wy 

So, cheſts and boxes lockt, and upon a day after four ſeyeral des 
faults, the court will give judgment, that they be opened. 

So, he may attach money due from the garniſhee upon bond. 

Or, upon a bill of exchange, or a goldſmith's note. Carth. 26. 

And money due upon a bond or contract, may be attached before 
the day of payment; but there ſhall not be execution till a payment 
incurred. R. 3 Leo. 236. Vide Cre. El. 184. 713. X. 1 2 327. 
R. 1 Rol. 5 5 3. J. 10. 35. | 


So, if money is due upon an account, and there be a promiſe 


to pay at a future day; it may be attached before the day, Semb. 


1 Rel. 105. 


So, if money be due to A., who dies, and the debtor promiſes, | 


upon forbearance, to pay to his executor or adminiſtrator ;z it may be 
attached by a creditor of 4, R. 1 Rel. 105. 1 Vol. 551.1. 50. 
So, it goods come to the hands of the yarmiſhee, alter an attach- 


ment granted in the mayor's court, they may be attached, Semb. 


Priv. Lond. 197. | 
So, a man may attach goods or money, which he himſelf owes to 


the defendant. Adm. Cro. El. 186. Cont. Dy. 196. b. in marg. Dub. 


1 Brownl. 60. R. 1 Rel. 554.1. 15. [Vide 3 Will. 297.) 


And goods or money due to a teſtator or inteſtate, in the hands 


of the executor or adminiſtrator. 1 Rol. 554. J. 20. 

So, money in the hands of an attorney; for he ſhall not have his 
privilege againlt a foreign attachment. R. 1 Sand. 67, 08. 1 Sid. 
362. cont, 2 Leo. 156. Dy. 287. a. in marg. . 

So, money may be attached, tho' an original bears teſte before, in 
order to ſue for it in B. R. or C. B.; unleſs it was returned before. 
the 18 1 Rel. 5 5 2. J. 47. 1 Sal. 280. [LV ide 1 Ld, Raym. 
727. ; ES 1 

50, money which was not due from the garniſhee when the plaint 
was levied, if it become payable before proceſs againſt the garniſhee, 


R. 1 Rel. 553. J. 25. P p 3 There 
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There may be an attachment for part of a debt. 

If there be an attachment for debt upon a bond, the penalty ſhall 
be attached; but the court gives judgment only for the principal. 
Cro. El. 101. 1 Sid. 327, 

If goods are attached, there ſhall be judgment for an appraiſement, 
and a precept to the officer to appraiſe. | 

If the officer return elongavit, at the next court a jury ſhall be 
ſummoned to inquire of the value, and there ſhall be judgment for 


the yalue found, 


(o) What not. 


Bur goods cannot be attached by the cuſtom of London, unleſi 

it be ſuggeſted, that the garniſhee is a man within the city, 
by certificate of the recorder, 22 Ed. 4, 30. . N. 1 Kol. 554. 
* 2 © 


80, if the debt does not ariſe within the juriſdiction. R. 3 Lev. 23. 

So, a prohibition lies upon an attachment of a debt out of the 
Juriſdiction. Dub. Sho. 10, | 

And it ought to be averred, that the parties arc within the juriſ- 
diction of the court. Lyt. 984. Latch, 208. Priv. Lond. 213. 

So, a debt due to an inteſtate cannot be attached upon a plaint 
againſt the adminiſtrator, tho' he be ſued as adminiſtrator; unleſs 
he be ſued for a debt due by his inteſtate. R. Co. El. 843. 

So, a debt due upon record by recovery, or otherwiſe, cannot be 
attached. R. Cro. EI. 63. 186. 1 Rol. 105. R. 1 Les. 29. R. 
3 Leo. 240. Dy. 247. a. in marg. R. 1 Rol. 552.1. 35. 

Nor, money levied in execution by the ſheriff upon a Feri facias, 
R. 1 Lee. 30. 264. | - a 

Nor, a debt due upon a ſtatute or recognizance. 1 Leo. 30. 
| (Nor, truſt money in the hands of the garniſnee. Semb. Deug/. 
80. | 
: . no proceſs of attachment can iſſue, when the cauſe is in 
fact depending in a ſuperior court; and thereſore the court of B. R. 
held that a ſum of money directed to be paid by A. to B. by the 
maſter's allecatur, could not be attached in A.'s hands by proceſs out 
of the ſheriff's court in London in an action againſt B. Coppell v. 
Smith, B. R. T. 31 Geo. 3. 4 T. R. 312.) 

So, there cannot be an attachment of a debt, for which a ſuit is 
commenced in a ſuperior court. 1 Rol. 552. J. 45. 40. 

So, there cannot be an attachment for a debt aſter a ſuit com- 
menced for it in B. R. or C. B. Semb. Cro. El. 101. R. Cro. El. 
157. 3 Leo, 210. | | | 

Or, in other ſuperior court. | . 

Nor, after an original filed, tho' there be no appearance upon it. 
R. Cro. El. 691. - | 
Tho' the original be not returnable. | 

Otherwiſe, if the original was not actually purchaſed before 

the plaint affirmed, tho? it bears fee before. [Vide 1 Ld, Raym. 
27. | 

K 50 there cannot be an attachment for a debt before it be due: 

as, if A. be indebted in a ſum to be paid at Michae/mas, a debt due 

from another to 4, cannot be attached before Michae/mas, R. _ 


* 
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El. 184. R. Cre. El. 713. but there ſaid, that the uſage was others 
wiſe; but the caſe ſeems miſreported. Vide this explained, 3 Leo. 
236. Lut. 984. 1 Rol. 553.1. 5. . 3 

Tho' the judgment in the attachment be not till after Michaelmac. 
Cro. El. 184. | | EY 

So, in an attachment, there cannot be judgment for the recovery 
of a debt before it be due. R. Fon. 406. | 

Yet it ſeems, that in the mayor's court a ſuit may be com- 
menced for an attachment of a debt, before the day of payment. R. 

on. 406. 9 ED 
N. there ſhall be no attachment, for the debt of a teſtator, of 
goods or money in the hands of the executor; unleſs they were due 
to the teſtator tempore mortis, tho? they are aſſets in his hands: as, if 
an executor ſell the goods of the teſtator; the money cannot be at- 
tached in the hands of the executor. 1 Vent. 113. 

If he takes a bond for a debt due to the teſtator ; the money due 
upon the bond cannot be attached. 1 Yen. 113. 

If an executor recovers damages in treſpaſs, covenant, &c, for the 
goods of the teſtator, or a covenant to him; the money recovered 
cannot be attached. « Ven. 112. | £5 | 

So, if money be awarded to an executor upon a ſubmiſſion by 
him of controverſies between his teſtator and another perſon ; the 

money due by the award cannot be attached. R. 1 Vent. 112, 113. 
1 Lev. 306. | 5 | 

If B. be bound by contraQt to pay two-pence for all goods ſold 
before Augy/t; this, which reſts only in damages, cannot be at- 
tached. K. 1 Kol. 5 5 2. J. 20. 
S380, by the f. 9 & 10 IW. 3. 44. ſect. 74. ſtock in the Za, - India 
Company, by that act erected, ſhall not be ſubject to foreign at- 
tachment. | 

So, there ſhall not be any attachment of goods delivered to a car- 
rier, he being privileged in C. B. 1 Leo. 189. | 

Nor, of goods, of which the garniſnee has no property at the 
time. 1 Rel. 551. J. 35. | | 

Nor, for rent. Priv. Lond. 203, hu PE | 

Nor, for goods taken by treſpaſs. Priv. Lond, 203, 204+ 1 Ral. 

2% a 
i Nor, of a legacy. Ch. Ca. 257. for creditors have an intereſt in 
it, who cannot be warned. X 1 Rl. 551. J. 45. . 
Nor, of corn out of ſacks. R. Cro. El. 230. But this ſeems to 
be an attachment in proceſs. 3 Leo. 236. | 

- So, there ſhall be no attachment upon the plaint in the detiner un- 
leſs the value of the goods demanded be ayerred; for it does not 
appear to what value the attachment ought to be. Priv. Lond. 213. 
2 Real. 553. J. 50. | | | 


(E) How the Garniſhee ſhall be aided. 


]* there be an attachment for money in the hands of A., upon 
the return of the ſcire facias, A. may make an attorney and plead. 
Or, he may wage his law; except where the plaintiff by two wit- 

neſſes proves, that he had goods in Fin hands. 


If he plead nil debet, it is ſuſſicient, without ſaying, that he has 
> . P4 wa 
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no goods in his hands due to the defendant. R. Cro. El. 172. And 
it was R. acc. in the ſame caſe. 1 Leo. 321. | 

If the day of payment by the garniſhee be not incurred, he may 
plead it. Priv. Lond, 198. | 

So, if an horſe be attached in the hands of an hoſtler; he may 


plead, that ſo much is due for hay, &c. Priv. Lond. 208. 


If the garniſhee appear and plead, he mult give bail or pledges 
before the ſecond court after the ſcire facias ; otherwiſe judgment 
ſhall be againſt him for the whole debt. 

If he gives bail, it may be tried within four court-days after the 
feire facias returned. | | 

So, the garniſhee may plead that the cauſe of action did not ariſe 
within the juriſdiction. 1 Ld. Raym. 347.] | | 

But a plea by a garniſhee to the juriſdiction of the court ſhall 
not be allowed when he inhabits within London. Carth. 26. 

So, if A. appear and give a rule, that the plaintiff do declare upon 
the attachment, and he does not declare within three days; the at- 
tachment ſhall be diſcharged. | 

So, if the defendant at any time appear, and give bail to the ori- 

inal action, the attachment ſhall be diſcharged. Vide Carth. 26. 

Tho? the bail be given after judgment, or execution againſt the 

arniſhee ; if ſatisfaction be not entred upon the record. 

90, if the defendant ſurrender himſelf at any time before ſatiſ- 
faction acknowledged. | | | 

So, if A., to whom the debt due from the garniſhee is aſſigned, 
at any time before ſatis faction acknowledged, give bail to the ori- 
ginal action; all proceedings in the attachment are thereby deter- 
mined ; but if A. upon bringing an habeas corpus put in bail, he and 
his bail remain ſecurity for all that is recovered of the defendant, 
2 Fon. 223. EA 

Tho? the bail given by J. to the original action be after trial, and 
judgment againſt the garniſnee. 2 Jon. 222. 

And ſuch bail may be given in the abſence of the defendant, 
2 Joh. 223. | \ Ty 

So, if there be judgment for recovery againſt the garniſhee, but 
no execution; the plaintiff may afterwards ſue his debtor, and he 


ſhall ſue the garniſhee. R. 1 Rol. 555. J. 5. 


(F) How the Defendant himſelf. 


r plaintiff ought to give ſecurity to return the money attached, 
* if the defendaut diſprove his debt within a year and a day. 
1 Brownl. 60. | | WB 
And this year and day commences after the execution, and not 
after the judgment in the attachment. D. Cro. El. 713. ke 
And it ought to be alleged, that ſuch conditional judgment was 
given. Semb. Lut. 994. 

And that the ſurety was found upon the day of the fourth default. 
R. Mo. 5% 0. N | 
So, if there be an action of debt, and the defendant pleads, that 
the plaintiff was indebted to him in ſo much, and he entred a plaint in 
London, and attached the ſame debt in his own hands ; the plaintiff may 
reply, that he was not indebted to the defendant ; for though the _ 

tl 
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tiff had a year and day to diſprove his debt, yet if he does not make 
a diſrationation of his debt according to-the cuſtom, he may traverſe 
in this action, and ſhall not be barred by the attachment, if nothing 
was due. R. Cro. El. 598. 830. 1 Rol. 551. J. 25. 

So, he may by his replication ſhew any other matter of fact 
which proves that the plaintiff in the attachment ought not to re- 


cover: as, that there were bona notabilia, where the plaintiff makes | 
a plaint as adminiſtrator upon a grant by the biſhop of the diogeſe. 
Semb. Lut. 993, 994. | | | 

(G) What the Judgment ſhall be. 


HE judgment in a foreign attachment ought to be, that the 
garniſhee ſhall be acquitted againſt the defendant ; for to ſay, that 
the plaintiff do recover againſi him, without more, is not ſufficient. 
22 Ed. 4. 30.b. R. Cre. El. 112, 1 Leo. 32t. 
And before judgment, the value of the goods muſt be found. &. 
Jon. 406. | 3 
But the plaintiff in a foreign attachment ſhall not recover coſts 
againſt the garniſhee. R. Cro. El. 172. 1 Leo. 321. | 
Goods attached ought not to be delivered to the party till judg- 
ment. Cro. El. 230. ' hal 


(H) When Foreign Attachment ſhall be pleaded: 


JF the garniſhee be ſued after a recovery againſt him by attach- 

ment in Londen, he may afterwards plead in bar, the recovery by 
foreign attachment. 24 Ed. 4. 30.6. 1 Rol. 551.1. 23. | 

Tho” the principal only was paid upon the attachment, and 
bond was forfeited. R. 1 Sid. 327. | 

'Tho' the action againſt the garniſhee be founded upon a new pro- 
miſe for payment of the debt, and not for the debt: as, in Ae 
by an executor againſt A., upon a promiſe of payment on forbear- 
ance of the debt of his teſtator, A. ſhall plead a recovery of it by 
attachment in an action for a debt due from the teſtator. R. 1 R. 
105. Priv. Lond. 200. | 50 | | 

Tho' an action upon the caſe be brought againſt the garniſhee ; 
for the plaintiff ſhall not prejudice the garniſhee by changing his ac- 
tion. KR. 1 Kol. 5 5 2. l. 5. | | 

Otherwiſe, if the thing for which the action is brought, lies only 
in damages, and no other action but an action upon the caſe can be 
brought for it. Priv. Lond. 204. VF 

And if part of a debt be attached, it may be pleaded in bar pro 
tanto. 1 Sid. 327. | or 
So, if there be a recovery before plea, tho' after an action com- 
menced it may be pleaded in bar. 1 Sal. 280, 

And in abatement, if the goods are attached before the writ pur- 
chaſed, 1 Sal. 220, | 

A judgment in attachment is no bar, unleſs it be executed. R. 
Dy. 32. 6. | 5 

An attachment in a plaint againſt the biſhop, will not be a bar in 
action by an adminiſtrator. R. 2 Jon. 166. 1 Rol. 551. J. 10. 

Vide Pleader, (2 G 5.) . 5 
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(I) How it ſhall be pleaded. 


FF a man pleads a foreign attachment, he muſt ſhew the ' proceed. 
ings at large. 3 Keb. 627. | 
And muſt ſhew, that the cuſtom was ſtrictly purſued, Lut. 994. 
As, that the 7 A was affirmed, prout, &c. | 
That the plaintiff himſelf favore to his debt. R. Lut. 985. 
That pledges were found to return the money attached, if the original 
debt be diſproved within a year and a day. Dy. 196. 5. Lut. 994. R. 
1 Brownl, 60. | . | 
T hat upon default at the fourth court a ſcire facias iſſued againſt the 
garniſhee ; for it is not ſufficient to ſay, that it was at a ſubſequent 
court. R. 1 Rol. 555.1. 15. TEE 
If an attachment be pleaded of a debt, before it be payable, he 
muſt allege a ſpecial cuſtom for it; for it is not ſufficient to allege 
the cuſtom of an attachment generally. 1 Rel. 5 53. J. 19. 
So, the plea muſt ſhew, that the money attached was parcel of the 
debt now demanded. R. Cro. El. 6g1. | 
If the plaint was againſt an adminiſtrator for a debt of his inteſ- 
tate, the cuſtom ought to be alleged, that if the plaintiff was indebted 
to the inteflate, and the inigſtate to the plaintiff, by an ation by the avs d 
againſt the adminiſtrator, this debt might be attached in the hands of f 
plaintiff. R. Cro. El. 843. 
So, the plea of foreign attachment ought to conclude with an aver- 
ment, et hoc paratus, & c. R. Fon. 406. 
But it is ſufficient, that the plaint was affirmed for a debt, with- 
out an averment, that the debt aroſe within the juriſdiction of the 
court. R. 1 Vent. 236. 
Without ſhewing the cauſe of the debt. Semb. Lut. 208. 

If a plea of foreign attachment ſtate the cuſtom to be, hat if 
any perſon be or hath been indebted to any other perſon within the ſaid city, 
&c. it ought to aver that the defendant in the plaint was indebted to 
the plaintiff within the city. Morris v. Ludlam, C. P. M. 35 Gee. 3. 

- 2 H. Bl. 362.] | 

And error in a judgment in London does not vitiate the bar. R. 
2 Fon. 166. | 
So, upon non aſſumpſit the defendant may give in evidence a re- 
covery by foreign attachment. LZut. 995.” Where the recovery 
was before the action commenced. 1 Sal. 280. [LI Ld, Raym. 180.] 
Otherwiſe, in debt upon bond. Semb, Lut. 995. 
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Vide Abatement, (E 3.) — Capacity, (D 6.) - Diſcent, (C 13.) Dower | 
; 6 Conn (H 37 28 EY 


| ATTAINT. 
(A) When it lies. 

N attaint lies, where a falſe verdict is given in a court of re- 
A cord, in a plea real or perſonal, ſued by writ or bill, if the 
debt or damages exceed 40s. F. N. B. 105, G. Co. L. 294. ö. By 
the . 34 Ed. 3. 7. | 

By the /. V. 1. 38. (which was the firſt ſtatute concerning an 
attaint) a man ſhall have an attaint in a plea of land of freehold, 
or that concerns freehold : for it was doubted, whether it ſhould be 
granted without petition to the king upon a verdict in a real action, 
becauſe he had an action of an higher nature, but the ſtatute is only 
in affirmance of the common law. 2 Jnft. 130. 237. | 

By the . 1 Ed. 3.6. it ſhall be granted as well on the principal, 
as the damages in treſpaſs, without ſpeaking to the king. 

By the ff. 5 Ed. 3. J. in treſpaſs with or without writ in a court 
of record, where the damages paſs 405. 

Zy the ff. 28 Ed. 3. 8. in a bill or writ of treſpaſs, without re- 
gard to the quantity of the damages. 

By the /. 23 H. 8. 3. upon a falſe verdict between party and party 
in any ſuit before juſtices of record, where tbe thing in demand 
and verdict extends to 40/, and concerns not the jeopardy of a 
man's life, the party grieved ſhall have a writ of attaint againſt every 
party giving ſuch verdict, and againſt the party that ſhall have judg- 
ment on the ſame. | 

And the value ſhall be computed according to the thing in demand, 
__ according to the point, upon which the verdiQ was given, R. 

al. 32. | | 

805 an attaint lies, if the damages found are exceſſive. F. N. B. 
105. 

Tho the damages are not paid. Vide ft. 1 Ed. 3. 6. F. N. B. 
1056. M. 107. G. 1 Leo. 279. : 
ho' the iſſue be upon a collateral point. R. 10 Co. 119, R. 
1 Rel. 280. J. 37. | | ; 8 
So, an attaint lies, tho? every word of the verdict is true, if the 
verdict finds a thing different from the plaint: as, if a man makes 
title to a common appendant, rent as a foreſter, c. and the jury find 
that he had common rent, &c. the time when, Ec. for this is true, 
if he has a common, c. in groſs. F. N. B. 106. H. 107. A. 
So, an attaint lies upon a verdiCt in a collateral point in an attaint, 
or in a writ of right. 1 Rol. 280. J. 32. 35. 8885 
- If it finds againſt a deed, where the witneſſes are joined with the 
jury. 1 Rol. 280. J. 51. | 
If the party be acquitted upon an indictment, an attaint lies by 
the king. 1 Kol. 28 1. J. 5. Dub. Faw. 146. | | 
In an action by a gui tam, &c. if the defendant be condemned, an 
attaint lies. R. 4 Leo. 46. | 
So, — attaint lies, if a falſe verdict be given at iſ privs. F. N. B. 
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An attaint lies by the king, as well as by a common perſon, 
1 | =, 

By ' vouchee, tenant by receipt, or upon aid prier. F. N. B. 
108. A. | 8 5 

So, by him in reverſion or remainder; by the ,. 23 H. 8. 3. 
And by the 9 K. 2. 3. by him in reverſion, during the life of the 
tenant for life. F. N. B. 108. 4. . ö 

So, it lies by the heir, to whom the land ought to deſcend, upon 
which the falſe verdict was given. 1 Leo. 261. 

So, it lies againſt a party to the firſt verdiQ, or his heir or executor. 


R. Dy. 201. 5. Mo. 17. 
(B) When not. 


BUT an attaint does not lie upon an inqueſt of office: as, upon 

a verdict in a writ of inquiry. 10 Co. 119. 4. 

Tho' it be an inquiry of waſte. F. N. B. 107. C. Co. L. 355.6. 
- Semb. Mo. 184. Cont. 1 Rol. 280. J. 19. | 
Nor, upon a verdict in a rediſſeiſin before the ſheriff and coroners. 
Dub. Mo. 184. Cont. 1 Rol. 280. I. 22. 

Nor, upon a writ of inquiry after judgment in a quare impedit by 
default. 11 H. 4. 80. 5. 1 Rol. 280. J. 41. For the four points are 
found ex officio. D. 10 Co. 119. Cont. 1 Rol. 289. J. 45. | 

o, an attaint does not lie for a falſity in a verdict, in a point not 
ert to the iſſue, nor part of the charge of the jury. 11 Co. 13. 

ob. 53. | | 

As, if the jury who try the counterplea of the receipt of him in 
reverſion, find damages againſt the tenant. 1 Rol. 280. J. 15. 

If the jury do not find a thing in another country. 1 Rel. 281, 
L 17. | : | 8 

If iſſue be joined upon an immaterial point, upon which there 
ought to be a repleader. Semb. I Leo. 279. 

o, it does not lie upon a verdict for the king, in an indictment 
for felony, or treſpaſs; for the party is found guilty in effect by 24. 
Kar. 280. Z23-% | 

So, it does not lie upon a verdict in an appeal of murder, felony, 
or mayhem. F. N. B. 107. L. | 

So, it does not lie in an action by the king himſelf ; if it be found 
| for the king. 4 Leo. 46. 

So, it does not lie, if the damages are too ſmall. F. N. B. 107. 4 

So, it does not lie for exceſſive damages, where the plaintiff re- 
leaſes the damages. F. N. B. 107, B. | 

So, if the jury find coſts, where they ought not. 1 Rol. 281. J. 16. 

So, it does not lie, where proceſs goes againſt witneſſes to a deed, | 

=_ the verdict afhrms the deed, F. N. B. 106. H. 1 Rol. 280. 
J. 47. | 

So, it does not lie upon a verdict in a real action, before execution 
ſued. F. N. B. 10). G. „ 

Nor, upon a verdict found by 24: as, upon a verdict in an at- 
taint. 1 Rel. 280. /. 27. 

Upon a verdict by the grand aſſiſe in a writ of right upon the mere 
right. 1 Rel. 280. J. 34. | : 


AT TAIN . 29 
(o) The Proceeding in an Attaint. 
| (C 1.) Original. 


THE writ of attaint muſt be returnable in B. R. or C. B., and not 
elſewhere. Co. L. 294. b. ; ' 

And therefore, conuſance cannot be demanded in an attaint. Bid. 

And it may be ſued out of Chancery, or out of B. R. or C. B. in 
which the record remains, upon which the verdict was given. F. N. B. 
107. 0. 

ic the verdict was in C. B. and the record is afterwards removed 
into B. R. the attaint may be ſued there. F. N. B. 107. M. 3 

So, by the fat. V. 2. N 1. 30. juſtices of aſſiſe might take 
attaints ; but this is altered by the far. 23 H. 8. 3. | | 

And there may be a ſpecial patent to them to take them, and a 
writ of aſſociation, / non omnes, &c.; as, in an aſſiſe. F. N. B. 108. 
K. L. 109. H. 

So, by the at. 11 H. 7. 21. and 23 H. 8. 3. an attaint may be 
ſued in the huſtings, upon a falſe verdict in the courts of London. 

The writ requires the ſheriff quod ſummoneat 24 milites de wvicineto de 
B. &c. ſacramento recognoſcere fs juratores per quos, &c. falſum fecerunt 
facramentum, &c. F. N. B. 105. H. 

And takes notice, whether the verdict was at niſi prius, in a town 
court, c. F. N. B. 106. B. . 

Whether it was upon voucher, receipt, or aide prier. F. N. B. 
106. E. F. | | | 
So, mention is made of a re-attachment, where it is brought by the 
plaintiff in an aſſiſe, which was diſcontinued. F. N. B. 106. F. 

Of garniſhment, where it is brought againſt a garniſnee. F. N. B. 
106. G. DE; 25 

If an attaint be ſued, where the defendant is condemned for the 

debt or damages, he ſhall have a writ to bail him till the attaint de- 
termined, F. N. B. 106. D. | Te 


(C 2.) Proceſs. 


By the fat. 23 H. 8. 3. the proceſs in an attaint ſhall be ſummons, 
reſummons, and diſtreſs infinite againſt the party and petit jury, and 
alſo againſt the grand jury. 

The diſtreſs thall have 15 days between the zee and return, and be 
made on the land of the juror. 


And the ſame days ſhall be given in the faid proceſs, as in dower, 
and no eſſoin or protection allowed. | : 


| (C 3.) Aſſignment. 
At the return of the writ of attaint, by the fat. 23 H. 8. 3. if any 


of the petit jury appear, the plaintiff ſhall aſhgn the falſe ſerement of 
the verdict untruly given. 


And by the ſame ſtatute, if the defendant, or any of the petit jury 
appear not on diſtreſs, the grand inqueſt ſhall be taken by default, 


And the defendant may be eſſoigned once before appearance, but 
not aſter. - | | | 


But the aſſignment need not mention the value of the thing in de- | 
| | mand, 


F. N. B. 108. D. 


390 ATT AIN I. 


mand, for which the verdiQ was given ; for that appears by the firſt 
* record. Dal. 32. ' ; | 


If the defendant or the petit jury appear, they may appear by at- 


torney. Vide the flat. 23 H. 8. 3. 


And demand oyer of the writ, and the record upon which it is 

founded. 

And if there be a variance, it may be pleaded in abatement. 
So, non-tenure, in an attaint brought by the tenaut in an aſſiſe. 
Per tꝛuo J. Dal. 3. | 

Yet by the fat. 23 H. 8. 3. outlawry or excommunication of the 
plaintiff ſhall be no plea. | 3 
Nor, the death of the defendant, or any of the petit jury, if two 
ſurvive. | 

Yet if the defendant dies, the attaint fails generally. Dy. 5. a. 
But by the far. 23 H. 8. 3. if the writ, proceſs, return, and aſſign- 


ment of falſe oath be good, and if the plaintiff hath not been non - 


ſuited, or diſcontinued, or had judgment in an attaint for the ſame 
verdict, the petit jury can plead only on dederunt falſum ſacramentum. 

And the party ſhall plead, tha! they gave a true verdift, or any other 
matter, that is a bar to the attaint. | 

So, the defendant may plead a releaſe of the land, &c, but this 
ſhall not be tried till the plea of the petit jury be determined. Dy. 
201, 6, | 

So, any of the petit jury may plead a releaſe to them, puis darrien 
continuance, R. Dy. 201. ö. 3 „ 


(C 5.) Niſi Prius. 


In an attaint, by the fat. 5 Ed. 3. 6. niſi prius may be granted. 


Vide the flat. 23 H. 8. 3. 
And if the defendant or any of the petit jury do not appear upon 
vs Gfringas, by the fat. 23 Z. 8. 3. the grand inqueſt ſhall be taken 
default. | 
oor if any of the grand inqueſt or tales makes default, he ſhall 
forfeit 205. for the firſt default, 40 5. for the ſecond, and 5 J. for 
every ſubſequent default. | 
othing ſhall be given in evidence to the grand jury, but what 
was given in evidence to the petit jury. 1 Rol. 285. l. 30, 
But the defendant may give other evidence to ſupport the verdict, 
and then the plaintiff ſhall have an anſwer to it. 
So, a retraxit, or a nonſuit in an attaint, ſhall be peremptory- 


(C 6.) Judgment. | 
By the common law, the judgment in an attaint was, quod amittant 
liberam legem, forisfaciant bona & catalla, quod terre & tenementa in 
anus regis capiantur, uxores & liberi ejicerentur, domus proftrentur, ar- 
_ extirpentur, prata arentur, et corpora ſua carceri mancipentur. Ca. 
294. 6. 


By the fat, 23 H. 8. 3. the petit jury, if attainted, ſhall forfeit 20/4 


| a maiety to the king, and a moiety io the party, and ſhall make fine 
| according 


ATTAINGT —- _ 591 


according to their ſeveral ſufficiericies, ſhall never be in credence, 
nor their oath accepted in any court, if the verdict extend to a thing 
of 40 /. value. And the party ſhall have judgment to be reſtored to 
all he loſt, with his coſts and damages. 

But if the verdict be under 40 /. the petit jury ſhall forfeit 5 /. only, 
u moiety to the king, and a moiety to the party, and make fine and 


ranſom at the difcretion of the juſtices. | LE 
And execution may be for the part of the king, or the plaintiff, by 


capias ad ſatisfaciendum, fieri facias, or elegit, or by action of debt. 


a " ä — 4 I—_ 
— Pg” 8 
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ATG „ . 
(A) When neceſlary. 
A” attornment is an agreement of the tenant to a grant of a ſeig- 


niory, rent, or manor, or of the donee or leſſee, to a graut 
the reverſion, or remainder. Co. L. 309. 24. | 

For if a man ſeiſed of a manor, part in demeſne, part in ſervice, 

alien the manor, all the tenants of the manor, except tenants at will, 
muſt attorn to the purchaſer ; otherwiſe their ſervices do not paſs. 
Tit. $3. $53. | | 

So, if the lord grant the ſervices of any tenant in particular to an- 
other, in fee, in tail, for life, or for years, if the tenant do not at- 
torn, the grant will be void. Lit. Sect. 551. 

» So, if a man grant a rent-charge, or a rent-ſeck over to another, 
the terre-tenant, who has the freehold, mult attorn to the grant. 
Lit. Sect. 556. | ; 

Or, if there be a grant out of a reverſion, he in the reverſion of 
the land charged muſt attoru to the aſſigument of the rent-charge. 
Co. L. 311. 6. | | N 

So, if a man, ſeiſed of a reverſion, or remainder after a gift in tail, 

or a leaſe for life or years, grant his reverſion, or remainder by deed; 
if the donee or leſſee do not attorn, the grant will be void. Lit. Sect. 

| 507, 568, 569. NTT p | 

ho' he grant the reverſion only for years, where it paſſes as a re- 
verſion, and nat as a future term. R. 3 Leo. 17. | | 
An attornment is neceſſary in all conveyances of a manor, ſevices, 
remainder, or reverſion, which opetate by the common law. Co. L. 
og. b. \] | 

Tho' the grant or conveyance be by fine; for tho? by the fine, the 
eſtate is executed” without attornment, yet there wants a privity to 
diſtrain, to have debt for rent, waſte, c. Co. L. 309. b. X. 5 Co. 

112, 113. R.1 And. 285. | | 

And tho! there be a deed to declare the uſes of the fine ; for the 
reverſion paſſed by the common law. 1 Sal. go. | | 
And tho' the conuſee conveys before attornment, by bargain, We. 
it is not good. R. 5 Co. 113. 2 

Vide pat. (L). | 
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(B) What ſhall be an Attornment. 
(B 1.) Expreſs. : 
Au, attornment is expreſs or implied. Ce. L. 309. 6. 


An expreſs attornment is, when the tenant, &c. after hearing 
of the grant expreſſes his agreement to it: as, if he ſays, I attorn ta 
jeu, I agree, or ant content with the grant, &c. Lit. S. 551. 

So, if the tenant, &c. deliver a penny, half-penny, &c. to the 
grantee, by way of attornment. Bid. 

So, any words which ſhew his aſſent to the grant. Co. K. 310. a. 

As, if he ſay, ſee my landlord. R. 3 Leo. 17. 

If he ſpeaks to the grantee to renew his leaſe, tho' be does not 
agree to it. R. 3 Leo. 17. 

Words in the abſence, as well as in the preſence of the grantee, 
are ſufficient for an attornment. Dy. 298. a. Co. L. 310. a. K. 
2 Co. 68, 69. 1 Rol. 295. J. 16. 300. J. 25. Cro. Car. 440. Jon. 
376, 7. 

So, if the tenant, Cc. attorn to part of the thing granted, it is ſuf- 
gcient for the whole : as, if a reverſion be granted of three acres, 
and the leſſee attorns for one acre. Co. L. 309. b. 


(B 2.) Implied. 


So, if the lord grant his ſervices to the terre-tenant and a ſtranger ; 
an acceptance of the grant by the tenant will be an attornment to the 
whole grant; for the ſervices are thereby extinct for a moiety, and 
the ſtranger has the other moiety. Co. L. 313. a. | 

So, if he grant them to the huſband of the terre-tenant ; his ac- 
ceptance will be an attornment in law. Lit. S. 558. 

Or, if the grant be to the _ acceptance of the deed by the 
. Huſband is an attornment. Lit. S. 559. 

So, payment of the rent, or any part to the grantee, will be an 
attornment in law, Co. L. 315. a 

So, if a leflor ouſt his leſſee for life, or years, and make a feoff- 
ment, and the leſſce afterwards enters; this amounts to an attorn- 
ment. Co. L. 319. a 

So, if a leſſee for years die, and the leſſor enters, and makes 
feoffment, and then the leſſee's adminiſtrator enters. R. Mo. 875. 
5 If the leflee grants his intereſt to the grantee of the reverſion. R. 

on. 45 5. 

So, an attornment in low for part of the ſervices, &c. granted, is 

— for all. Lit. S. 563, 564: 


(C) What not. 
BUT if the tenant has no notice of the grant, no act 1 him ſhall 


be an attornment: as, if a bailiff or collector of rents of a manor 
purchaſe the manor ; payment of rents to him, without notice of the 
purchaſe, does not amount to an attornment. Co. L. 309. 6. 
If the Jord levy a fine of a manor, and take an eſtate to himſelf ; 
payment to him, without notice, is no attornment. Bid. 00 At 
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(D) At what Time an Attorament thall be. , 


80. every attornment muſt be in the life of the grantor, or grantee; 
otherwiſe it is too late. Co. L. 30g. 2. 85 | 
So, if a biſhop grant a reverſion, and afterwards feſign or remove 
to another biſhopric, an attornment afterwards is too late. R. per 
NL I. 
But if the tenant who ought to attorn dies, every one who has his 
eſtate may attorn. Co. L. 315. a. 1 
So, if a revetſion be granted by fine, there may be an attornment 
to the heir after the grantee dies ; for the eſtate paſſed by the fine, 
and the attornment is requiſite only to give privity. Co. L. 30g. ö. 
I Kol. 295. K. | 
Or, to him in the remainder by the fine, after the death of the te- 
nant for life. 2 Co. 67. 6. hor ES 
80, every attornment. muſt be according to the grant: and there- 
fore, if A. grant his reverſion in fee, and afterwards, before attorn- 
ment, confirm the eſtate of the leſſee, in tail; the leſſee cannot now 
attorn; for it will not be purſuant to the grant, which was of a re- 
verſion upon an eſtate for life or years, and now the reverſion is ex- 
pectant upon an eſtate-tail. Co. L. 310. a. 3g 
Or, if the grant was of a reverſion upon a leaſe for years, and he 
confirms the eſtate of the leſſee for life. Did. 5 
So, if a lord grant his ſervices to A., and afterwards grant them 
to B., to whom the tenant attorns ; it will be good as to B., but if 
he aftetwards attorn to A., it is void. Lit. S. 552. | ; 
Tho' the grant to A. be in fee, and to B. only for life, he cannot 
afterwards attorn to A., for it would not be according to his grant. 
„ 4..: FR 
So, if he attorn to both grants together; it is void for uncertainty. 
Co. I. 310. 3. : | | | 
Or, if a grant be to A., biſhop of B., and kis heirs, and afterwards to 
A., biſhop of B., and his ſucceſſors, and the leſſee attorn to A. generally. 
ifs 
So, if a woman leaſe for life, and afterwards grant the reverſion 
for 1000 years, and then take huiband, and afterwards the leſſee at- 
torns to the grant; it will be too late. R. Cro. El. 270, 


(E) By Whom it may be. 


80, an attornment ought to be by him who has 3 as, if the 
lord grant the ſervices of his tenant, the meſne ought to attorn, 
and not the tenant peravail. Lit. S. 555. . 
If the tenant make a leaſe for liſe or years, and the lord grant his 
ſeigniory z the leſſor ought to attorn, and not the leſſee. Lit. S. 554. 
If a manor be demiſed for life or for years, and afterwards the re- 
verſion be granted, the leſſee ought to attorn; for it is not neceſſary 
that the tenants of the manor attorn, who before attorned to the 
leafe for life or years, nor is it ſufficient ; for the privity lies between 
the leſſor and his leſſee. Co, L. 311. 4. 1 Rel. 292. 1 30. 35. 
| So, if the lord grant his ſervices, an attornment by his tenant for 
life, is ſufficient for him in remainder or reverſion. Lit, S. 557. 
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So, an attornment by an huſband is ſufficient for his wife. Co. L. 
31 2. 5. F r | 
An attornment by one joint-tenant is ſufficient for all. Lit. S. 566. 
So, an attornment by an infant, Cc. is good. Co. L. 315. 4. 
1 Kol. 295. l. 35. 296. N. 1 Brownl. 7. 
But to a grant, or aſſignment of a rent=charge, or rent-feck, there 
muſt be an attornment by the tenant of the freehold, tho there be 


no privity. C. L. 311.6. 
As, by a diſſeiſor. Bid. 


So, to a grant of a reverſion or remainder, the aſſignee of the leſſee 


ought to attorn. Co. L.316.a. 1- Rol. 296, I. 20. 
: 3 in the caſe of a tenant in dower, or by the curteſy, who 
ſhall attorn after aſſignment. Co. L. 316. a. + 

Yet if a rent-charge in fee be granted for life, and afterwards the 


reverſion of the rent is granted, the attornment may be by the grantee | 


for life of the rent, or by the terre-tenant. Co. L. 311. b. 1 Kal. 
292. J. 25. | | pe. 


(F) To whom. 


CO, an attornment to the ceſtuy que uſe is ſufficient for the feoffee. 


Cont. 1 Rol. 295. J. 5. 300. J. 15. Acc. 1 Kol. 295. J. 11. Co. 


J. 310. a. 

= an attornment to the grantee for life will be an attornment as 
to the remainders dependant upon it. Co. L. 310. a. 
Tho' the tenant expreſsly declare, that it ſhall not be for the be- 

nefit of the remainders. Bid. : 

90, if there be a grant to ſeveral perſons jointly, attornment toone 
is ſufficient for all. Bid. N 
So, if the conuſce of a reverſion by fine grant the reverſion before 
attornment, it may afterwards be made to the grantee, whereby the 
grantce will have the advantage of entring for a condition, diſtraining 
for rent, &'c. R. 5 Co. 112. 6. 5 

So, if the conuſee diſſeiſe the leſſee before attornment, and enfeoff 
B., an expreſs attornment may be made to B. K. 5 Co. 113. a. 


(G) Who are compellable to attorn. | 


CO, where there. is a grant of a reverſion, or a remainder by fine, 
the leflee-for life or years ſhall be compellable to attorn. Fir 
Lit. S. 567, 568. Co. L. 315. b. 316. a. 
So, the aſſignee of the tenant for life or years. Vide Co. L. 316: 
So, a tenant in dower, or by the curteſy. bid. 
Tho! it be after aſſignment. Bid. 
So, the aſſignee of a tenant in tail after poſſibility, Co. L. 28. 4. 
316. a. Vide 1 Kol. 296. J. 51. | 
So, tenant by ſtatute merchant, ſtaple, or elegit. Co. L. 315 · b. 
So, an executor who has land till debts paid; tho' he has not 2") 
certain intereſt. bid. | 
So, an infant may be compelled to attorn. Co. L. 315. a. 
So, to the grant of a ſeigniory, or rent-charge, &'c. the tenant 15 
compellable to attorn, tho' he has it in fee or in tail. Co. L. 316.4. 


316. a. ory 


But tenant in tail is not compellable to attorn other wiſe. G L. 


A 1 


* 
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Nor, teuant in tail after poſſibility, Co. L. 316.4, 1 Rol. 296. 


the king's licence. Co. L. 318.4. _ 

So, if a fine be defeafible, none fhall be compellable to attorn 
upon it; as, upon fine by an infant; by tenant in tail before the 
ft. 4 H. 7. and 32 H. 8. of lands in ancient demeſne ; an alienation in 
mortmain, &c. Co. L. 318. 4. 1 Rol. 297. J. 20. 25. 


(() How they ſhall be compelled. | 


F a fine be levied of a manor, reverſion, remainder, &. the conu- 


fee may ſue a quid Juris clamat, quem redditum reddit, or per gue 
fervitia. Vide Fine (F). th "IR PRIOR 


(1) What a Grantee ſhall do before Attornment. 


FF a reverſion, or remainder, be granted by fine, the grantee may do 
before attornment all that can be done without ſuing an action: as, 
he may ſeize a ward, heriot, c. Co. L. 320. a. 
So, he may enter into the land of a ward. 161d. 
Or, lands eſcheated. Bid. | 
Or, for a forfeiture by alienation of a leſſee for life, or years, te- 
nant by ſtatute, e/egit, &c. Ibid, | 


(K) What not. 


U where a reverſion, or remainder, is granted by deed, the graut 
will be void till attornment. Co. L. 314. 6. 

So, if there be a grant of a ſeigniory or ſervices; for nothing 
paſſes in poſſeſſion, or right, till attornment. Co. L. 310.6. 311. a. 

So, if a reverſion, or remainder, be granted by fine, the grantee 
cannot have an action againſt his tenant before attornment; and 
therefore cannot diſtrain; for an avowry for rent and ſervices is in 
nature of an action. Co. L. 320. a. Semb. 2 And. 15. 

So, he cannot have an action of waſt. Co. L. 320. a. 

Nor, debt for rent. 1 
Nor, a writ of entry ad communem legem, in caſu conſimili, or cafu 
proviſo. Co. L.. 320. a. 1 | 

Nor, a writ of ward. Bid. | 

Nor, covenant for rent. Semb. 1 Sal. 82. | 

1 he ſhall not have debt, nor diſtrain for a relief, Cc. Co. L. 
320. b. a 5 | 

So, he ſhall not take advantage of a condition broken, as aſſignee 
by the f. 32 H. 8.34. R. 5 Co. 112.6, 3 

Jo, if the tenant attorn, the grantee ſhall not have waſt, or an 
action for the arrearages of rent incurred after the grant and before 
attornment: for the attornment relates to paſs the eſtate ab initio, 
but not to charge the tenant. Co. L. 310. 6. | 


24 2 


— 


So, a leſſee for life, Sc. of the king is not compellable, without 


Tn eG 


put attornment is not neceſſary, 'where the eſtate paſſes by 
of uſe; for the f. 27 H. 8. 10. executes the poſſeſſion to the 
.uſe. Co. L. 309. . R. Dy. 30. a. Vide ante (A). | 


e 


. 
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CL) When an Attornment is not neceſſary. 


As, if the conveyance be by covenant to ſtand ſeiſed, Cc. 

By bargain and ſale by deed indented and enrolled. C. L. 30g. 
1 And. 286. | | 

So, if a reverſion be paſſed by bargain and ſale for years. R. 
2 And. 203, 2 Co. 35, 36. 

So, if the conveyance be by fine to the uſe of another; an attorgs 


ment is not neceſſary. Co. L. 309. b. R. 6 Co. 68. 2 And. 15. 


Or, to the uſe of the conuſor. Van. 47. 

Or, to the uſe of the conuſee himſelf. 6 Co. 68. 5. Semb. cont. 
Skin. 387. | 

So, if the uſe be created by the law, or by declaration of the party; 


for it is all one. 6 Co. 68. 6. 


So, if there be no declaration of the uſes, whereby the fine will be 
to the old uſes. Yau. 43. | 3 
So, an attornment is not neceſſary, where a reverſioner in fee re- 


leaſes to him, who has a reverſion, or remainder for life, after an 


eſtate for life, or years. Lit. Seck. 575. 1 Rol. 301. J. 40. 42. 


303. J. 5. Vau. 45. 


Or, where one joint- tenant releaſes to his companion. Lit. S. 574. 


8o, if a remainder in fee to the right heirs of a tenant for life, or 
years, be granted, no attornment is neceſſary; for he need not attom 
to his own grant. Lit. S. 5 78. 


So, if a leſſee ſurrender to the leſſor, no attornment is neceſſary. 
Pl. Com. 87.6. | 


So, if there be an admittance to the reverſion of a copyhold ; = 


attornment is neceſſary, R. 4 Leo. 25. | 

So, if a lord or a reverſioner has his eſtate by eſcheat ; there is no 
need of attornment. Co. L. 321. 5 Co. 113. a. 

Or, by deviſe ; for a deviſce has no power to compel an attorn- 
ment. Co. L. 322. Mo. 281. 

So, if the conuſee of a ſtatute merchant, &c. has it by extent. Cs. 


I. 321. 6. R. Dal. 34. 69. | | 
So, if a deviſe be to A. for life, and that his executor ſhall ſell the 


reverſion, who does ſell it; no attornment is neceſſary to the ſale. 


| Seenb. 19 H. 6. 24. a. 


So, if there be a recovery by title, or upon pretence of title, no 
attornment is neceſſary, Co. L. 104. b. | 
So, by the /,. 7 H. 8. 4. recoverors in a common recovery may 


diſtrain and make avowry, c. without any attornment. 


And by the ,. 21 H. 8. 15. they may have debt for rent, and waſt. 


Co. L. 104. 6. 


So, if one has a reverſion by act in law, there needs no attoru- 


ment: as, if a woman has dower of a rent. Dal. 34. 


Or, a leſſee has not poſſeſſion, but a future intereſt in the term 
only. Semb. Skin. 387. = | 
| ny a grant by the king will be good without attornment. Co. L. 
309. %. | 
And 


' 
o 
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And a grant to the king, by his prerogative. Co. L. 30g. b. : 
Tho' it be a grant of a reverſion under the duchy ſeal, of lands 
within the duchy, but out of the county palatine. R. 1 Lev. 28. 
| So, an attornment is not neceſſary, to a grant of a future intereſt, ' 
or a reverſion for years. Dub. Dy. 26. a. 58. a. R. cont. 3 Lev. 19.- 
where the grant was of a reverſion, to paſs as a reverſion. R. acc. 
Dal. 89g. 438 | : 

So, i there be a leaſe of ten acres, and afterwards the leſſor leaſes 
the whole farm, of which the ten acres are parcel, to B. for twenty 
years to commence at a future day; B. ſhall have the ten acres after 
the former term of them expires, without attornment. Per three. 

F. Harp. cont. Dy. 350. a. Bend. Pl. 286. | | 
80, if A. leaſe to B. for years, and afterwards to C. for years, and 
then grant the reverſion by tine to D., tho' an attornment is neceſſary 
as to B., yet it is not ſo as to C., for he had only an intereſſe termini, F 
and the reverſion at the time of the fine was dependant upon the \ 
eſtate of B. R. 1 Sal. go. | | | 

So, if A. leaſe to B. for forty years, who makes a demiſe for 15 

years, and afterwards aſſigns his reverſion for forty years; there 
needs no attornment by the lefſee for fifteen years. Dub. Dy. 307. be 

S8o, by the /. 4 & 5 Ann. 16. from the firſt day of Trinity Term 
1706, all grants and conveyances thereafter to be made of any manors, 
rents, reverſion, or remainder, c. ſhall be good to all intents and 
purpoſes, without any attornment of the tenants, Sc. 

Provided, no ſuch tenant ſhall be prejudiced by payment of rent 
to the grantor or conuſor, or by breach of any condition ſor non- 
payment of rent, before notice to him of ſuch grant by the conuſes 
or grantee. [Vide Doug. 279. ] 

{But where an aſſignment was made before this ſtatute, without 
attornment. This ſtatute will not help the aſſignee to bring an action 
of covenant. Str. 78.) | | | 

[By the fat. 11 Geo. 2. c. 19. /. 11. the attornment of any tenant 
is void, unleſs made in conſequence of a judgment at law, the decree 
or order of a court of equity, or with the privity and conſent of the 
landlord, or made to any mortgagee after the mortgage is forfeited, ] 


(M) When it ſhall be pleaded. 


[ PEFORE the ſtatute of Ann, attornment muſt have been pleaded in 

a ſpecial juſtification ; but ſince that ſtatute it is never averred in 

a declaration of covenant, nor pleaded in an avowry. Per Buller ]. 
Dougl. 283.] | | | 

When an attornment is neceſſary to make a grant effectual; in 

pleading of the grant, the attornment alſo muſt be pleaded. 1 Sal. 


And if it be pleaded, the defendant may ſay, That nothing paſſed 
2 deed, and give in evidence the default of attornment, or traverſe 
attornment. Dy. 31. a. 6. | 
[In replevin, the avowant for a diſtreſs taken for a fee-farm rent 


L muſt ſet out an attornment upon a fine at common law to the de- 
881 whom he claims, Long v. Buckeridge, T. 4 G. Str. 
IC0, ; | | 
nd 


But there is no need of a venue where the attornment was made 
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for it ſhall be intended to be made upon the land. 1 Sal. 91. Senz. 
caftt. Pl. Com. 191. a. 


So, if non concęſſit be pleaded to the grant, an attornment need | 


not be given in evidence; for it is not the act of the grantor, and 
was traverſable-in itſelf. R. 1 Sal. 91. 

So, if the grant of a manor be pleaded, no attornment of the te. 
nants need be alleged. 1 Sal. 91. 


ͤ—ü—ü—U— — * — 


———— 


ATTORNEY. 


(A) For what Purpoſes there may be an Attorney, 
1 attorney is he who is appointed to do any thing in the place 


| of another. 

And he has a general authority, or a ſpecial one, for ſome particular 
purpoſes as, to make livery ; de quo vide poſt. (C 1, 4.) 

Ta deliver a deed, &'c. ; de quo vide paſt. (C 1.) ' 
And how the authority mult be purſued, vide pot. (C 11, Ce.) 


(B) Attorney in Court. 
(B 1.) Who ſhall be. 


CO, there may be an attorney ad proſequendum, or defendendum, in 


any court, ; 
By the fat. 4 H. 4. 18. all attornies ſhall be examined by the juſ- 
tices, and at their diſcretion put in a roll, and thoſe found virtuous 
and of good fame ſhall be ſworn. | 
The attornies of B. R. are of record as well as the attornies of 
C. B. 1 Kol. 3. | | 
And ſtall be allowed as attornies at the aſſiſes. Ruled 1 Rol. 3. 


By the ff. 2 G. 2. 23. after 1 Dec. 1730, none ſhall act as an at- 
torney, c. in any court of record, unleſs he take oath, truly and ho- 


neſtly to demean himſelf in the practice of an attorney, according 


to the beſt of his knowledge and ability, and be admitted and enrolled 


as ſuch before or aſter the ſaid 1 Dec. 1730. And a judge of the 
court, before he admit him to take the oath, ſhall examine by ſuch 
means as he thinks fit, his fitneſs or capacity to adt, and, if ſatisfied 
he is qualified, ſhall give the oath, and cauſe him to be admitted and 
enrolled, and ſign his admiſſion on parchment lawfully ſtamped. 
And after 1 Dec. 1730, no perſon ſhall be admitted, &c. unleſs 
bound five years as a clerk to an attorney ſworn and admitted, and 
| have continued five years in ſuch ſervice, and unleſs he be alſo exa- 
mined, ſworn, admitted, and enrolled. 

So, inferior perſons may be allowed to ſolicit cauſes in court, and 
it ſhall not be maintenance. Cro. Car. 160. 194. 7 
By the ft. 3 Fac, 7. none ſhall be allowed to ſolicit in the courts 
at Vſtminſſer, but ſuch as are known to be men ſufficient, and of 
honelt diſpoſition. : 

So, by the f. 2 G. 2. 23. after 1 Dec. 1720, none ſhall be _ 
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ted as a ſolicitor, &c. unleſs he take an oath to demean himſelf truly 
and honeſtly in the practice of a folicitor, according to the beſt of 
his knowledge and ability, and be admitted and enrolled in the court 
where he acts, after or before the 1 Dec. 1730. 
And the maſter of the rolls, to maſters of Chancery, barons, &c. 
or any one of them, before he admit, ſhail examine by ſuch means 
as he thinks proper, his fitneſs and capacity to act, and if ſatisfied 
he is qualified, &c. ſhall give the oath, and cauſe him to be admitted 
and enrolled, and fign his admiſſion on a treble 405. ſtamp. » 
No perſon ſhall act after 1 Dec. 1730, unleſs admitted before, or 
bound five years, &c, and hath continued five years in ſervice, and 
be ſworn, &c. 15 5 * 
[This ſtatute requiring, as a previous qualification to being ad- 
mitted as an attorney, that the party ſhall continue in the ſervice of the 
attorney to whom he is articled for five rde is not complied with 
by the clerk ſerving part of the time with another attorney with his 
maſter's conſent, and the reſt of his time with his maſter. Eæ parte 
Hill, B. R. H. 38 Geo. 3. 7 T. R. 456.] eee 
But ſee ſeveral inſtances of attornies admitted on ſpecial circum- 
ſtances. 2 Bl. Rep. 734. 764. 957+] „„ 
So, 2 man, who is not an attorney, may be admitted as an attorney 
in a particular action by the court. R. 2 Cro. 521. Qn. If this bs 
not altered by the /. 2 G. 2. 237 | Ny TER 
An attorney in the courts at We/minfler ſhall be allowed to practiſe 
in inferior courts. Semb. 1 Vent. 11. 1 Sid. 401, 1 Med. 23. 
CBy 12 G. 2. c. 13. 4 3. the act for the regulation of attornies is 
continued, and by 30 G. 2. c. 19. /. 75. made perpetual.] 
[By the ſame, /. 7. none but regular attornies may act in the 
county court, under penalty of 20/7. ] 5 
[By the ſame, . 8. Quakers may be admitted on their affirma- 
tion.] | 7 
[By the ſame, . 9. no attorney who ſhall be a priſoner in any gaol 
or priſon, ſhall, during his confinement, &c. either in his own 
name, or in that of any other attorney, ſue out any writ or proceſs, 
or commence or proſecute any action, c. 7 | 
[This ſtatute does not extend to caſes where the attorney ſues for 
a debt due to himſelf, Kaye v. Denew, B. R. T. 38 Geo. 3. 7 T. R. 
671.) | a 
(By flat. 22 G. 2. c. 46. an affidavit ſhall be made and filed in 
three months, by maſter and clerk, of the execution of the ar- 
ticles, and none ſhall be admitted till it is produced and read in 
court. ] | | | Es 
(Affidavit of actual ſervice for five years ſhall be made by clerk or 
maſter, and filed. ] | ne | 
[Maſter dying or diſcontinuing practice, or clerk diſcharged and 
ſerving the reſidue of his time with another, and making the proper 
affidavits, may be admitted.) | | 
[Sworn clerks in Chancery, or their clerks for five beer may be 
admitted ſolicitors; or, if their maſters die, and they ſerve under ar- 
ticles with others.] | HET 1 
[Sworn clerk to have but two articled clerks.} 
By 23 G. 2. c. 26. perſons admitted ſolicitors, may, if qualified, be 


admitted attornies without ſtamp or fee. 3 
a4 4 [Attorney 


- 


rennt 


- [Attorney of B. R. muſt have a new ſtamp to be admitted attorney 
pf C. B. Barnes, 38. | 

The ff. 25 G. 3. c. 80. /. 1. enacts, that “ every ſolicitor, at. 
torney, c. agmitted, enralled, or regiſtred in any of his Majeſtyt 


courts at We/tminfter, or in any eccleſiaſtical court, or in any of the 


courts of admiralty, or Cinque Ports, or in any of his Majeſty's courts 
in Scotland, the great ſeſhons in Wales, or in any courts in the counties 
palatine, or in any other court in Great Britain holding pleas where the 
debt or damages ſhall amount to 408. or more, ſhall previouſly to his com. 
mencing or defending any ſuit or proſecution, take out annually a 
certificate of ſuch his admiſſion, c. on which a duty of 5 J. ſhall 
* charged ;” in default of which, by the 9th ſection, he ſhall for. 
feit 50/.] TE 
(> his act does not extend to the ſheriff's court, though an attor. 
ney pioſecute a ſuit there by virtue of a writ of ju/tictes for more 
than 407. Croſs v. Kaye, B. R. E. 36 G. 3. 6 T. K. 663.] 

Il t is ſufficient in an action for ſuch penalty to aver that the defend- 
ant acted as an attorney. Ibid.] | 


[A clerk to a man as a ſcrivener, tho' he is alſo an attorney, ſhall 


not be admitted. Barnes, 39.] | E 
| [Notice of motion in Chancery, given by a perſon not admitted a 
ſolicitor, is not good. Groſvenor*s caſe, P. 1131, 3 P. F. 103.] 
I. An attorney's name may be ſtruck out of the roll of attornies at 
his own, inſtance. KidwelPs caſe, P. 9 G. 2. B. R. H. 232.) 
[And reſtored on motion. Barnes, 42. | | 
[But before he be reſtored, the court will impoſe on him the terms 


; of taking no advantage of his privilege, in any action then depending. 


0ug. 114.] | 
[If an attorney having been ſtruck off the roll at his own requeſt, 
be afterwards called to the bar, the court will not permit him to be 
ut on the roll again, unleſs he has been diſbarred on application for 


that purpoſe to the inn of court where he was called. Doug/. 114. 


But by the f. 4 H. 4. 19. no ſteward, bailiff, or miniſter of lords 
of franchiſ:s, who have return of writs, ſhall be attorney in any ſuit 
within the franchiſe where he is officer. IL 

By the ff. 1 H. 5. 4. no under-ſheriff, ſheriff's clerk, receiver, or 
bailiff, ſhall be attorney in the king's court, while he is in office. 

[If an attorney be convicted of felony, the court will frike him off the 
roll, tho' he has been burnt in the hand, and ſuffered impriſonment 
purſuant to his ſentence; becauſe he is an unfit perſon to practiſe as 
an attorney, Coup. 829. ] _—_ 

By the /. 3 Fac. J. none ſhall be admitted attorney in any of the 
king's courts, unleſs brought up in the ſame, or otherwiſe well prac- 


tiſed in the ſoliciting of cauſes, and found by their dealings to be 


{kilful and honeft. 


Nor, by a rule Mich. 1654, in C. B., unleſs he have practiſed as a 


ſolicitor, or ſerved as a clerk to a judge, ſerjeant, practiſing counſel- 
Jor, attorney, clerk, or officer of one of the courts at Weſtminſter 
five years, (ſave when his maſter dies, or gives over practice,) and 
proof be made of the ſervice to the prothonotary, and filed with the 


clerk of the warrants. Vide Ruler and Orders of C. B. 3. Nor, 5 
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2 Nor, by a rule, Mich. 4 Ann. unleſs admitted of ſome of the inns 
ef court, or Chancery. Fide Rules and Orders C. B. 124,5. © 


(B 3.) How regulated. | 


CAnciently there were rolls kept of the attornies, but ſince the 
ſtamp act that method had been diſcontinued, and a book ſtamped, 
and the names entred in that: but in Hil. 4 G. 1. the court of B. R. 
ſaid that this book muſt be taken as minutes from which the record 
might be made up, and ordered that to be done regularly for the fu- 
ture. Str. 77.) ] 8 | 3 
By a rule in C. B. Mich. 1654, all attornies ſhall be admitted of 
ſome of the inns of court or Chancery, on pain of being put out of 
the roll. Confirmed Mich. 4 Ann. Vide Rules and Orders of C. B. 

1. 124, 5. | 
S8o, bs ſhall be in commons one week every term. Vide Rules and 
Orders of C. B. 1. | 3 

And take chambers there, or near ſuch inn. Confirmed Mich. 
4 Ann. except inhabitants in Lyndon, Weftminfler, Southwark, or the 
ſuburbs, and the liberty of the Tower and St. Katherine g. Vide Rules 
and Orders of C. B. 1. 124, 5. | 3 | 

By the f. 2 C. 2. 23. any perſon ſworn an attorney in any court of 
Weſtmin/ter, great ſeſſions, or county palatine, or as a ſolicitor in a 
court of equity, may, with the conſent of an attorney in other the 
ſaid courts, in writing, ſigned in the name of ſuch attorney, ſue, or 
defend, Cc. in ſuch other court, tho” not ſworn and admitted there: 
but by /e#. 17. if a ſworn attorney permit any, not ſworn, &c. as an 
attorney or ſolicitor in ſome one of the ſaid courts, to act in his 
name, and be convicted, c. he ſhall be diſabled to act, &c. f 

By the /f. 33 H. 6. 7. there ſhall be but ſix attornies in Norfolk 
and fix in Suffolk, and two in Norwich, to be elected and admitted by 
the two chief juſtices; and every other ſhall forfeit 20/. 

[If attorney's name is ſet to proceedings without authority from 
him, they ſhall be ſet aſide. Openheim v. Harriſon, M. 30 G. 2. 
i B. MH. 20.] 2 

LAnd the court will grant attachment againſt the perſon who ſets 
an attorney's name to proceedings without leave from him. Bid.) 

[Attorney of C. B. may act in great ſeſſions of Wales, in name 
of attorney of that court, and declare for fees there. Barnes, 160.] 

[The court will not ſuffer an attorney to take an improper perſon (as 
_ a turnkey to a priſon) for an articled clerk ; but will cancel the ar- 

ticles. Fraſer's caſe, P. 30 G. 2. 1 B. M. 291.]J | 
By che /. 22 G. 2. c. 46. attorney who has left off practice ſhall 
not take an articled clerk.] | | 

{Clerk ſhall be employed the whole time in the buſineſs of an at- 
torney.] 

[Attorney acting as agent for unqualified perſon, or ſuffering his 
name to be uſed for his profit, ſhall be ſtruck off the roll, and for 
ever diſabled, and may be committed not exceeding one year, and 
farfeits 50 J. | | NE; | 
© [Perſon not admitted according to 2 G. 2. c. 23. forfeits 50/.-and 
treble coſts.] : 

[Clerk of the peace, or under-ſheriff, acting as attorney at quarter- 
ſeſlions, forfeits 50/.] | : [By 
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[By a mile in B. R. Tein. 34 G. 3. it is ordered, that from the 


laſt day of Michaelmat term next enſuing, no attorney who ſhall be 
retained or employed as a writer or clerk by any other attorney, ſhall 


during the time. of ſuch employ take or have any clerk under ar. 
ticles ; and that no ſervice to any ſuch attorney under articles during 


the time that ſuch attorney ſhall be ſo employed by any other attor- 
ney, ſhall be deemed good ſervice. 4 T. K. 379.] 


This rule extends to ſervices performed before as well a8 after 


Michaelmas term. Bid. 492.) | 
[By the ſame rule it is further ordered, that from and after the 


fame laſt day of Michaelmas term, no perſon who ſhall enter into ar- 

ticles with an attorney or attornies, ſhall be at liberty to ſerve the 
agent or agents of ſuch attorney or attornies under ſuch articles for 
a longer time than one year of his clerkſhip; and that any ſuch ſer. 
vice beyond that time ſhall not be good. bid. 379. 


It is alſo further ordered, by the ſame rule, that, from and aſter ; 


the ſame laſt day of Michaelmas term, every perſon intending to ap- 


ply for admiſſion as an attorney in B. R., and who ſhall not have been 


admitted an attorney or ſolicitor of any other court, ſhall for a full 
term, previous to the term in which ſuch perſon ſhall apply to be 
admitted, cauſe his name and place of abode, and alſo the name or 
names, and place or places of abode, of the attorney or attornies to 
whom he ſhall have been articled, written in legible characters, to 
be affixed on the outſide of the court of B. R. in ſuch place as pub- 
lic notices are uſually afhxed, and alſo in ſome conſpicuous place in 
the chambers of each of the judges, and in the King's Bench office; 
and that no perſon who ſhall not regularly have complied with this 
order, ſhall in future be admitted an attorney of this court. id.] 


[By a rule in B. R. T. 33 G. 3. it is ordered, that every perſon in- 


tending to apply as above ſtated, ſhall, inſtead of fixing up his 
name and place of abode in the judge's chambers for the ſpace of 


one full term previous to the term in which ſuch perſon ſhall apply 


to be admitted, enter, or cauſe to be entred, in a book to be kept for 
that purpoſe at each of the judge's chambers, his name and place of 
abode, and alſo the name and place of abode of the attorney or at- 
tornies to whom he ſhall have been articled; and that no perſon who 
ſhall not have complied with this rule, ſhall in future be admitted an 
attorney. 5 T. R. 368.) 

[By a rule in C. P. T. 37 Geo. 3. it is ordered, that after the laſt 
day of that term, every perſon admitted an attorney of that court, 
(not being an attorney of B. R. or a ſolicitor in Chancery, or in 
the Exchequer,) ſhall, before he be ſworn, file with the ſecondary his 
articles of clerkſhip, together with the affidavit of the due execution 
thereof, and alſo the afhdavit of the due ſervice under ſuch articles, 
and of the notice having been given purſuant to a rule of this court 
made ii Trinity Term, 31 G. 3. 1 By. & Pull, Rep. go,] | 


(B 4.) In what Caſes an Attorney ſhall be allowed. 


(B 4.) By the common law.) By the common law every one com- 
manded by the king's writ to appear, ought to appear in perſon, 
b Co. 58. ö. Beecher, F.N.B, 25. C. 2 Juft. 249. a 
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But after appearance, the court of Chancery, B. R., or C. B., or 
other court which held plea by writ, might admit him by attorney. 
: So, 1 which held plea without writ, if the king had grantel 
2 writ de attornato faciendo, 8 Co. 58. 6. 5 

Otherwiſe, if there was not any ſuch writ. Bid. 

So, the king by his prerogative might grant to the demandant or 
plaintiff, tenant or deſendant, in every ſuit to make an attorney, and 
order the court to admit him by attorney; which ought to be done. 
K. N. B. 25. C. Reg. 136. | e 

So, he may grant to make a general attorney, in all pleas tir vel 
movendis, and in all courts. F. N. B. 25. K. 

And the king may name the attorney, or grant to the party to make 
quem aut quot vol uerit. Ibid. | 

And ſuch grant may be either under the great or privy ſeal. 
FN. Be 26.8, | 


(B 5.) By flatute.] So, now, by the ff. of Merton, 20 H. 3. 10. 
every freeman who owes ſuit to the county, hundred, wapentake, or 
court of his lord, may make an attorney to do thoſe ſuits. Yide in Co- 
fpyhold, (K 15 2 | e 

By the . Gloucefler, 6 Ed. 1. 8. in treſpaſs, where an appeal lies 
not, the defendant may make an attorney. Vide 2 Inft. 313. 

By the 7. W. 1. 3 Ed 1. 42. in writs of affiſe, (but this does not 
extend to an aſſiſe of novel diſſeiſin, 2 Infl. 249.) attaint and Juris 
utrum, the tenant after appearance thall not be eſſoigned, but may ſue 

attorney. 6 x 
8 the /. V. 2. 13 Ed. 1. 10. perſons impleaded for tenements, in 
eyre, or before the juſtices of Weftminfter, or in B. R., or aſſiſes in 
county court, or court baron, may make a general attorney to ſue for 
them in all pleas moved for againſt them, during the circuit, Who 

ſhall have full power, till the plea determined, or he removed by his 
maſter. 0 De 

And this extends to a corporation ſole or aggregate, as well as to- 
private perſons. 2 Inf. 378. 

And to all pleas before any juſtices in eyre. 2 [n/t.-378. | 

By the J. 7 R. 2. 14. general attornies, made by perſons out of. 
the realm, may appear and anſwer for their maſter, and make attor- 
nies under them in præmunire, as well as other writs and plaints. 

By the A. of York, 12 Ed. 2. 1. tenants in aſſiſe of novel diſſeiſin, 
(who were not within JF. 2. 10. 2 Inft. 378.) may make attornies, 
but yet may plead by bailiff, as before. 

By the /. 3 H. 7. 1. in an appeal of murder, when battle lies not, 
the appellant may make an attorney, and appear in the ſame, after 
the appeal commenced, till the end of the ſuit and execution. | 

So, he may after appearance. F.N, B. 26. P. | 

By the /. 23 H. 8. 3. in an attaint every of the petit jury may 


appear and anſwer by attorney. | 
By the ff. 29 Elia. g. and 31 Eliz. 10. in ſuits or informations on 
| pon ſtatutes, every natural born ſubject or denizen, where he is 
bailable, and the court may allow an atterney, may appear on the firſt 
proceſs by attorney. | 
By the ,. 7 H. 4. 13. perſons outlawed or waived may l e 
8 | mitted 
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mitted by attorney, but in a capias ad /atisfaciendum the common law 
ſhall hold place. Vide poft. (B 6.) 8 3 
And it is now the common courſe for the plaintiff or defendant in 
all manner of actions, where there may be an attorney, to appear 
3 attorney; and put in his warrant without any writ. F. N. B. 
26. D. | | x3 
And thereſore, generally, in all actions, real, perſonal, and mixt, 
the demandant or plaintiff, tenant or defendant, may appear by at- 
torney. | | | 
TA plaintiff may ſue in his own name without an attorney. "Up. 
pendale v. Lightfoot, B. R. E. 28 G. 2. Say. 217. La Gave v. Penny, 
C2. H. 36 8. 3. 2H. Keel. | WY 
I [And ſubſcribe the proceſs with his name as attorney for the plain» 
tiff, in any action. Jbid.] | | 
And at the return of a grand cape, or petit cape, he may tender his 
wager of law by attorney, and pray a day to make his law. F. N. B. 
26. F. 3 
So, he may demand conuſance by attorney. F. N. B. 26. O. 
So, he may ſue a writ of error by attorney. F. N. B. 26. J. 
S0, he may join in aid, or receipt by attorney. 11 H. 4. 28. 6, 
So, in an appeal againſt abettors, the plaintiff ſhall make an at- 
torney. F. N. B. 26. K. = | | 
So, in an appeal after appearance by the f/f. 3 H. 7.1. F. N. B. 
26. P. 1 Sal. 62. 
So, in a ſuit againſt the king, a man may make an attorney. 
F. N. B. 26. G. | | ; 
So, the defendant may appear by attorney, tho' the ſheriff returns 
non eft inuentus. 1 Rol. 289, I. 20. | 
So, if error be aſſigned, that the plaintiff is dead; and an attor- 
ney appears in his name, and pleads, that he is alive; it is good, 
tho? it be found, that he was dead. R. Ray. 59. 1 Sid. 93. 
So, upon an indictment for a treſpaſs or extortion, the defendant, 
ex gratia, may appear by attorney. 1 Rol. 289. J. 10. 
Or, for other miſdemeanor. 1 Lev. 146. 


* 


(B 6.) In what Caſes not. 


But in any caſe, where the party ſtands in contempt, the court 
will not admit him by attorney, but oblige him to appear in perſon. 
As, if he comes in by a cepi corpus upon an exigent, F. N. B. 
26. E. ek | 
Or, be outlawed. 2 Cro. 462. R. 2 Cro, 616. R. Carth. 7. | 
But now by the /. 4 & 5 V. & M. 18. in outlawry, except 
for treaſon or felony, the defendant may appear, and reverſe it by 
attorney. | | 
So, upon an attachment after a return of a reſcous, he ſhall not 
make an attorney. F. N. B. 26, H. | 
So, if the defendant comes in upon a cep# corpus, he ſhall not 
make an attorney, till plea pleaded. F. N. B. 26. E. | 
| So, in a quem redditum reddit he ſhall not make an attorney till 
_ plea without aſſent. F. N. B. 26. L. R. Cont. 32 H. 6. 22, 3. 
So, in a writ of right, the court will not admit the tenant by at- 


torney, without a writ de artornato faciends, or that the tenant 1 
| edge 


* 


* 


ledge him to be his attorney mw record before ſome juſtice, and | 


the juſtices record the warrant. N. B. 26. D. 


Nor, in writ by covin between the parties, or a writ of entry in 


the poſt, Ibid. 5 | 6 | 
So, in a præmunire, he ſhall not be admitted without writ: 
F. N. B. 26. H. But Semb. cont. by the ff. 7 R. 2. 14. Vide ante, 
My | | | 
N 4 a vouchee to a /equatur ſub ſuo periculo. F. N. B. 27. D. 
So, in an appeal of murder, the plaintiff cannot appear by attor- 
ney, before he has counted. R. 1 Sal. 62. 64. Carth. 55. 
Nor, can proceed by attorney after appearance, where battle is 


waged, 1 Sal. 62. 


So, the defendant in an appeal of mayhem ſhall not make An at- 


torney. F. N. B. 2). F. | 
But if the plaintiff in an appeal be preſent in perſon, and his 


count ſays, per attornatum, it may be ſtruck out before filing. 


1 Sal. 64. | | % | 
So, where the preſence of the party is neceſſary, he cannot appear 
by attorney: as, in an appeal of mayhem, the plaintiff cannot appear 
by attorney; for the defendant may demand oyer of the mayhem. 
is. es | 
So, a retraxit cannot be by attorney ; for it is a contempt to the 
court, which is perſonal, R. 8 Co. 58. a. 5. 1 Rol. 366. | 
So, after a capias ad computandum awarded, he ſhall not make an 
attorney. F. N. B. 26. N. | 
So, miſnomer muſt be pleaded in perſon. F. N. B. 27. A. Vide 
Abatement, (I 17.) | | 
So, in a quid juris clamat, or per que ſervitia, he ſhall not make an 
attorney till plea z for he ought to attorn in perſon. F. N. B. 26. L. 
1 Rol. 219. J. 5. 7. Dub. 32 H.6. 22, 3. | | 
Bo, a diſſeiſor in an aſſiſe cannot appear by attorney; for he is 
not within the /. 12 Ed. 2. 1. 1 Rol. 288. E. Vide Aſſiſe, (B 15.) 
So, an ideot cannot ſue, or defend by attorney, but ought to be in 
perſon. F. N. B. 27. G. 2 Sand. 335, 6. | 
So, an infant cannot ſue by attorney, but by guardian, or prochein 
amy. F. N. B. 27. H. Vide in Pleader, (2 C 1.) 


So, an infant cannot defend by attorney, but by guardian. F. N. B. 


27. H. Vide Pleader, (2 C 2.) | 
If a man appears by attorney, where by reaſon of a contempt, Ce 
he ought to appear in perſon, it is not error; for the court may dif. 
penſe with a contempt to themſelves. 8 Co. 58.6. 1 


So, in a caſe of extremity, the court may connive at it. 2 Cr. 


462. 8 | 

And now by the /. 4 & 5W.& M. 18. in all caſes, except 
treaſon and felony, the defendant may appear to reverſe an outlawry 
by attorney, without putting in ſpecial bail, unleſs where required 
by the court. 5 © 
So, if the court admit a man as an attorney, who is no attorney; 
it is not error. R. 2 Cro. 521. | 


But if a man, who is not capable, as an infant, ideot, c. ap- | 


| pear by attorney, it is error. Vide in Pleader, (2 C1.) 


So, if a man enter a retraxit by attorney. K. 8 Co. 58. ö. . 
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2 (B 9.) Warrant of Attorney. | 
An attorney who appears ought to have a lawful warrant. 


And therefore, if the name of the party who: makes the attorney, 
be miſtaken, the warrant is not good: as, Alicia for Elizabeth , for 


it is not any warrant for Elizabeth. R. Dx log. | 
So, if the name of the other party be omitted or miſtakens - 
So, if in a ſuit by an executor, &c. A. ponit loco fue ſuch an one 
his attorney againſt B., without naming him executor, it is not ſuf- 
ficient, Bub. 1 Rol. 289. J. 25. | 
So, if the attorney's name be omitted. R. Dy. 93. & 1 Rol. 289. 


J. 30. 


Or, his chriſtian name, R. 1 Rel. 289. J. 35. R. 1 Rol. 336, 
381. | 5 
So, if the warrant of attorney for the tenant in a common recovery 


be dated after the judgment, it is not good. 1 Ro. 290. J. 25. 


[The affidavit of the acknowledgment of a warrant of attorney to 
ſuffer a recovery, taken before an ordinary magiſtrate in a foreign 
country, mult be atteſted by a notary public. Ex parte Worſley, 


C. P. M. 34 Geo. 3. 2 H. Bl. 275.) 


[But the court will difpenſe with ſuch atteſtation, in the caſe of 


an affidavit taken before a great judicial officer in Ireland. Lid.) 


So, a warrant of attorney for the principal, is not ſufficient for 
the bail, in a /cire facias againſt him; for they are diſtinct ſuits. R. 
Sal. 603. 


[So, attorney cannot appear for tenant in poſſeſſion by order of 


the landlord. Barnes, 39.] : 
But it is ſufficient that the authority to the attorney be given by 
writing upon the proceſs, that ſuch an one ſhall be his attorney. 


1 Sid. 31, 


And if the attorney appears, the court does not inquire, whether 
he had a good authority. 1 Sal. 86. 

And if he be ſufficient, does not ſet aſide the judgment, tho' entred 
without warrant. 1 Sal. 88. De 

Otherwiſe, if the attorney is not reſponſible. Bid. 

So, a miſpriſion in a warrant of attorney ſhall be amended. V. 
Amendment, (E 1, 2.) | 

So, default of it ſhall be aided after verdict by Af. 18 Eliz. 14. 
Vide Amendment, (E 1, 2.) | 

If the defendant, being arreſted, indorſe upon the proceſs, that 
A. ſhall be his attorney; he need not accept it. R. Sid. 31. 
So, appearance by an attorney muſt be entred upon record. 

But it is ſufficient to ſay, that 4. venit per B. C. attornatum ſuum. 

So, if it be, that A. preſens hie in curia per B. attornatum fuum, it 


will be well. 1 Le. 9. 


(B 8.) When it ſhall be entred or fled.] By the „f. 18 H. 6. 9. an 


attorney ſhall enter his warrant on record in all actions, where 2 


capias and exigent lies, the ſame term the exigent is awarded, or before, 


on pain of 455. to the king. 


By the ff. 32 H. 8. 30. he ſhall deliver his warrant to be entred 


on record in all ſuits, the ſame term the ifſue is entred, or before, on 


pain of 10 % and impriſonment at the diſcretion of the juſtices, 1 
| | 5 Mu | 
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If the iſſue be upon nul tiel record it is within the fler. Dy. 


10. % 

By the ff. 18 E.. 14. he ſhall dekver i it to be entred or filed, We. 
Yet in actions where an imparlance is allowed, or there is judg- 
ment by nil dicit, or non ſum informatus, it is ſufficient, if the warrant 
of attorney be entred, when judgment is given, R. 2 Rol. 186. 
Vide Amendment, (E 2.) | 

So, in dower where the grand cape is returnable the next term, 
and there is judgment upon it, it is fufficient, if it be entred in ſuch 

2d term, 2 Rol. 186. 

lf the warrant is of any term pendente lite, it is adele. Nole 
v. e e T. 8 G. Str. 526. Henriques v. Dutch Weſt-India Com- 
pany, T. 2 G. 2. Str. 807. Ld. Raym. 1532. [ Doug. 115.J 

90, for avoiding of error, it is ſufficient if the warrant be entred 
before judgment, or before a writ of error ſued. Dy. 180.4. 1 Rol. 
290. J. 5 

f file filed before final judgment. R. F. g. 191. 

Or; after error brought, if the writ of error be afterwards delayed. 
R. Dy. 180. a. 225. a. 1 Rol. 290. l. 10.15. R. 1 Brownl. 46. 

And it is ſufficient that the warrant be filed, tho' it. be not entred; 
and that is the uſual courſe. Per Dodd. 1 Rel. 408, 

So, it is ſnfficient that the warrant be filed in any term, tho” 
it - not of the term in which it ought to have been. R. 2 Cre. 
27 

5 if the plaintiff brings error, and aſſigns default of warrant of 
attorney in ſuch a term, and it be certified that there is none; and 
afterwards there are two ſcire facials and niþil returned, and the roll 


marked for reverſal, before the reverſal entred, there may be another 


certiorari. R. 2 Cem 277. 1 Bul. 21. 
[On affidavit and certificate from Ireland, that there is no warrant 
of attorney, the court will not ſet aſide that aſſignment of errors, but 
ſend a certiorari, Alcock v. Carter, H. 9 G. Str. g45.] 
By the f.4& 5 Ann. 16. the plaintiff's or demandant's attorney 
ſhall file his warrant of attorney with the proper officer the ſame 
term he declares; and the attorney for the defendant or tenant the 


ſame term he appears, under the penalties inflicted on attornies by 


_ former law. 
n a ſcire facias the warrant of attorney ought to be entred at the 
return of the /cire facias, Sal. 603. 
But a judgment ſhall be good, if it be entred by the plaintiff at 
ay, fapt before the N pleads. R. 2 Mod. Ca. 77. 
y the common law, the default of a warrant of attorney, or a 


miſpriſion in it, was error; but the miſpriſion ſhall be now amended, 


and the default of a warrant after verdict ſhall be aided, Vide Amend» 
ment, (E 1,2.) 


(B g.) How long his Authority continues. 


If an attorney be retained, his authority continues till the end of 
the cauſe, or a countermand. 1 Rol. 291. J. 25. 

And no other can intermeddle without his conſent or death. 
2 Rol. 456. 

And his authority cannot be countermanded withaut a rule of 
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court, of the order of 2 judge or prothonotary, and notice to the 
other party ot his attorney. Compl. Att. 292. [Doug, #17.] 

[And payment by defendant to plaintiff's attorney privately coun- 
termanded without rule of court, is good. 1 Black, Rep. 8.] - 
fo [For payment to the attorney is payment to the principal. Doug, 

24. | | 

But the attorney muſt have had a real authority from the plain. 
tiff: for if A4. be indebted to B., and pay ſuch debt to the attorney 
of a perſon ſuing A. in B.'s name, but without his authority, 4. 
muſt pay B. again, and A.'s remedy is againſt the attorney, tho” 


ſuch attorney conceived he was acting under the real authority of B. 


1 Term Rep. 62. ] 
And the attorney himſelf, after he accepts the warrant, or takes 


upon him to appear for any perſon, cannot afterwards refuſe to be 


his attorney. R. 1 Sid. 31- [Str. 693.] | 
So, if he has a ſpecial authority for a time certain, which expires 


before the cauſe determines, he continues attorney. 1 Ro/. 291. J. 25, 


So, if a plea in C. B. be removed apon a demand of conuſance, 
the attorney continues his attorney in the franchiſe. R. 1 Ra. 
290. J. 45. | | 

So, if after conuſance granted it be remanded, the ſame attorney 
continues. 1 Rol. 290. J. 48. [2 Ld. Raym. 896. B. R. H. 141.) 

So, if a judgment in C. B. be reverſed in B. R. for error in the 
proceſs, and it be proceeded upon there on the original, the attorney 
in C. B. continues attorney in B. R. 1 Rol. 290. J. 50. : 

So, at the day given for wager of law, the attorney may plead a 
releaſe puis darrein continuance ; for though he ought to make his law 


in perſon, the authority of the attorney continues. 1 Rol. 291. J. 5. 


So, the plaintiff may enter a remittit dampna by attorney, and it 
need not be in propria perſond. 1 Sal. 89. [2 Ld. Raym. 1142.) 


(B 10.) When it determines. 


But the authority of an attorney determines by the judgment. 


a 378. 1 Rol. 291. J. 10. | | 
nd therefore, after judgment he cannot releaſe damages, 1 Kol. 


291. J. 10. Cont. 1 Sal. 89. | 
Or, acknowledge accord by the defendant with the plaintiff. 1 Rd. 


291. J. 15. ä 


Yet after judgment, the attorney may ſue execution within the 
year, without a new warrant, 2 /nft. 378. f 

And if he ſue execution within the year, he may proſecute it 
after the year. 2 I. 378. | | 

So, he may ſue a ſcire facias againſt bail. 1 Sal. 89. 


Tho' after the ſcire facias returned, there ought to be a new war- 


rant of attorney; for it is a new action. R. 1 Sal, 89. 

So, after judgment he may acknowledge ſatisfaction upon record, 
on receipt of the money. 1 Rol. 291. J. 17. 1 Rel. 366. 

So, though he receives nothing. 1 Rol. 291. J. 20. Cont. per 
Coke, 1 Rol. 366. but Dod. and the Clerks accord. 1 Rol. 367. 


(B 11.) When he ſhall be removed. 
So, the party with the licence of the court, may 1 


attorney. Pr. Reg. 2. 4. 


tic 


ATTQRNEY. 

The defendant in the original action need nat obtain a 
order to change his attorney upon bringing a writ. of error. 
hor v. Ellis, B. R. T. 37 Geo. 3. 7 T. K. 337+] 0 

But if the plaintiff after judgment receives the money, and gives: 
a warrant to an attorney to acknowledge ſatis faction, but before ſa - 
tisfaction acknowledged revokes his warrant; the court will not ſuf- 
fer proceſs upon the judgment, without their licence. Ray. 69. 

So, if the defendant gives a warrant for appearance, he cannot 
reyoke his warrant till appearance. Sti. Pr. Reg. 2. | 

{He ſhall not be removed till his coſts are paid. Barnes, 40.] 


69 


judge's: 
Batches 


(B 12.) New Attorney made. 


By the ff. 4 H. 8. 18. if an attorney die, or be removed, the jul 
tices ſhall make another in his place. 2 e 


(B 13.) What will be a Contempt to the Court. 


An attorney being an officer of the court, if he attempts any 
thing which he cannot, or ought not to do, it will be a contempt to 
the court, for which an attachment ſhall go againſt him. Vide poſt. 

B 14, 15.) | 3 50 / 

| So, an attachment lies againſt any one, who abuſes, or does not 
pay obedience to the proceſs, or injunction of the court, Vide in 
Chancery, (D 3.) | | 

So, if he miſbehave himſelf in the view of the court. Yide Leet, 
NI. . | 
So, if he practice fraud or vexation to another under colour of a 
legal procedure; as, if he make a leaſe to A. of the lands of B. and 
afterwards procures A. to bring an ejectment againſt the caſual 
ejector. Sav. 31. [Vid. Attachment.) ' 

[So, arreſting a party while attending an arbitrator under a rule 
of court. 2 Bl. Rep. 1110.} | 5 


(B 14.) What Things an Attorney ought not to do. 
By the f. 4 H. 4. 18. attornies ſhall be ſworn to make no ſuit in 


a foreign country. | 

By the f. V. 1. 3 Ed. 1. 29. no ſerjeant, counter, nor any other, 
(which extends to attornies, clerks in court, and others, 2 1nf?. 224.) 
ſhall do any manner of deceipt, &c. or conſent to do it, to beguile 
the court; and if he be thereof attainted, he ſhall be impriſoned for 
a year and a day, and if the treſpaſs demand a greater puniſhment, 
it ſhall be at the king's pleaſure. 

And, therefore, if an attorney by an habere facias ſeiſinam, which 
falſely recites a recovery, where there never was any, gains the poſ- 
ſeſſion of the land, and ouſts another of his freehold, this is a deceipt 
and colluſion within this ſtatute. 2 fe. 215. 

So, if he bring a pracipe guod reddat againſt A., whom he knows 
to have nothing in the land, with intent to gain the poſſeſſion againſt 
the terre-tenant, Bid. | | 

So, if a priſoner in the compter makes an obligation for 20/. to 
A., and procures a ſuit upon it in C. B., by which upon an habeas 

o. I. „5 corpus 


«1s ATTORNEY. 


corpus he may be removed to the Fleet; the attorney privy to this 
does a deceipt within this ſtatute. 2 Inft. 215. 

So, if he deliver a declaration in ejectment to a man who feigng 
himſelf tenant, and fo obtains poſſeſhon. Med. Ca. 16. 

So, it is a deceipt, if an attorney takes out a capias without filing 
an original. 2 Inft, 215. Cro. Car. 74. ; TY 

If he knowingly plead a falſe plea. 2 1ſt. 215. 

If he raze a record. Hob. g. | | | 

If he procure an attorney to confeſs an action for the other party, 
D. Hob. 721852 

If he Nit or forge a writ. Cro. Car. 74. 

If he appear and ſuffer judgment by default, without any autho. 
Tity. 2 Cre. 694. | | 

So, if an attorney at the day when a trial is appointed at bar, 
will not put in the writ, he ſhall be committed. 4 Mod. 367. 
If he aſſign infancy for error, when the man was thirty years of 
age. I Med. 41. Sal. 516. 

If he diſcontinue an action in C. B. after a plea in B. R. of the 
action there depending. 1 Mod. 41. 

If he plead a fact which he knows to be falſe. Sal. 515. 
| So, an attorney ought not to proſecute an action to be paid in 
_ groſs; for that will be champerty. Per Heb. 117. | 

So, if he be attorney for the plaintiff, and acts as clerk for the de- 
fendant in the ſtar-chamber, he will be an ambidexter. Lit. 14. 

So, in B. R. Cont. Lit. 14. | 
By the ft. 3 Fac. J. if an attorney or ſolicitor willingly delay his 
client's cauſe for gain, or demand by his bill other monies than were 
diſburſed, the party grieved ſhall Sus an aCtion, and recover his 
coſts and treble damages, and the defendant ſhall be diſcharged from 
being an attorney or ſolicitor any more. 

_ upon this an information lies for extortion, 1 Mod. 5. Dub. 
1 Sid. 434. | 

But — action upon the caſe does not lie againſt an attorney, for 
being attorney or folicitor in a cauſe, where he knew there was no 
cauſe of action. R. 1 Mod. 209. . 

[If an attorney has papers of his clients, which may tend to convict 
him of forgery, and is ſerved with a /ubpena with a duces tecum of 
theſe papers, to appear before a grand jury, he ought not to appear 
and produce them, but immediately to deliver them up to his client. 
Rex v. Dixon, P. 5 Geo. 3. 3 B. M. 1687.] 5 

[Ought not to take afhdavits in a cauſe wherein he is attorney- 
Barnes, 192.) | 


(B 15.) How the Miſdemeanor of an Attorney ſhall be puniſhed. 


By the fat. 4 H. 4. 18. if an attorney be notoriouſly found in de- 
Fault of record or otherwiſe, he ſhall forſwear the court, and never 
after be received in any court of the king. a 

And therefore, where an attorney ſued out a capias without an ori- 
ginal, he was ſtruck out of the rgll, and ſworn, that he be not an 
attorney in any of the king's courts, 20 H. 6. 37. a. 2 Jiſt. 215. 
Cro. Car. 74. Lit. 46. 4 Inft. 101. 1 

So, an attorney, who gave names to the ſheriff to be returned 

upon a jury, was caſt over the bar. Mo. 882. 1 Brownl. 44. 8 
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So, where an attorney forges a capias. ' Cre. Car. 74. : 

Or, permits another attorney, >: pc {truck out of the roll, to 
practiſe in his name. Sti. Pr. Reg. 3. = 

Or, enters a judgment contrary to the rule of the court, Bid. 


So, if an attorney eraze an eſſoign, c. out of the roll, he ſhall be 


committed. 4 ff. 100. 
Or, falſify a writ, e. 4 Inf. 101. 
[Or, is convicted of felony, although he had been burnt in the 
hand. Ex parte Brownſall, B. R. T. 18 Geo. 3. Cowp. 829.] | 
If he takes money of his client, and afterwards wholly refuſes to 
intermeddle with his buſineſs, he ſhall be ſtruck out of the roll. Mod. 
Ca. 187. | Fr” 
If he refuſe a re- delivery of writings entruſted to his peruſal, tho 


| ſome concern himſelf principally, he ſhall be obliged to re-deliver 


them. R. Skin. 1. | wy 

Or, which were delivered to him by the order of another perſon, 
R. 2 Med. Ca. 340. | | 

[So, where they are entruſted to his care, and he gives a receipt 


for them to re- deliver them on demand. Str. 621.] 


hut if he deliver them to his own client, from whom he received 


them, to make an aſſignment, the other party cannot call upon him 


for them. Str. 547.] | 


If a man does a thing which deſerves his being ſtruck out. of the 
roll, it may be examined and determined in a ſummary way. Per 


Holt, Mod. Ca. 187. | | | 

So, an action upon the caſe lies againſt an attorney, if another re- 
ceives damage by his male practice, tho' he was puniſhed for it. 
4 1nji. 102. in marg. | 


As, if he ſign a judgment before the rules expire, whereby the de- 
fendant cannot move in arreſt of judgment. Dub. Ray. 194. 
If he ſue an Habere fac. ſciſinam, or other execution againſt him, 


againſt whom no recovery appears on record. 4 J. 102. 

If he appear, or plead, without warrant. Pr. Reg. 7. Pe 

If he deliver an obligation, intruſted with him to be ſued, to the 
obligor. ' R. Latch, 124. _ 

And tho' the obligation was to ſeveral, he who delivers it to the 
attorney to be ſued may have the action for it alone. id. | 

So, the court will compel an attorney, upon motion, to. do what 
he ought : as, to deliver writings which he had as attorney. 1 Sal. 
87. upon payment of all due to him. 

So, upon payment of all due in the caſe for which they were de- 
livered ; for if the writings were delivered for a ſpecial purpoſe, he 
ſhall not detain them for another demand. 2 Mad. Ca. 306. 

So, in an action by an attorney for ſees in the ſame court, the 
court refers his bill to be taxed, upon bringing the money into court. 


So, if any part of the demand be for fees in the ſame court. 1 Sa. 


89. | 
Otherwiſe in an action for fees in another court, or by the ex- 
ecutor of an attorney. Bid. | 
So, the court will award an attachment againſt him for male and 
fraudulent practice. 8ti. Pr. Reg. 2. | | 
And he ſhall pay coſts thereupon. 871. Pr. Reg. 2. 
Or, ſhall be committed. St. Pr. Reg. 3. 
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But an attachment ſhall not be granted before a day allowed for 
cauſe. Mod. Ca. 16. | | | 

By the far. 12 G. 29. if any convicted of forgery, perjury, ſuborn. 
ation, or common barretry, act as an attorney, ſolicitor, or agent 
in any court, Ec, the judges on complaint, or information, ſhall ex- 


amine it in a ſummary way, and if it appear, &c. ſhall cauſe him to 


be tranſported, as felons are. 
If an attorney in an inferior court uſe contemptuous words in court, 


he may be ſuſpended. 1 Vent. 331. 


And ſhall not be reftored, till ſubmiſſion. Bid. [1 Bl. Rep. 222.} 


[If an attorney for the plaintiff does not produce his client on 
ſummons from a judge, the court, on affidavit that no ſuch man 23 


plaintiff can be found, will order the attorney to pay coſts. Gynn v. 


Kirby, M. 7 G. Str. 402.} 
| * court will not order plaintiff's attorney to produce his client, 
unleſs in a gui tam action. Braceby v. Dalton, T. 12 G. Str. J7oß.] 

[By 12 Geo. 2. c. 13. / 9. if an attorney commences ſuits while 
a priſoner, he ſhall be ſtruck off the roll and the proceedings void, 
and any other permitting him to aQ in his name ſhall be ſtruck of 
the roll.) ». | 

{But he may carry on ſuits commenced before his confinement.] 

[Attorney in priſon bringing action on bail-bond given after his 
impriſonment, on an action in which he was attorney before, is not 
within this ſtatute, for it is only a continuance, Neither is defending 
ſuits within it. Barnes, 46. 263. 

[If one takes affidavit of cauſe of action as an officer, and then 
acts as attorney for plaintiff, it is no ground for attachment. Had he 
acted as judge it would be ground for information. Dodd v. Adcock, 
H. 9 G. 2. B. R. H. 211.) 

The court will not bail an attorney committed the day before for a 
groſs contempt extorting a bill of ſale from one in cuſtody, tho? the 
proſecutor conſents, for the commitment is to be conſidered as a 
puniſhment. Farrell's Caſe, M. 12 G. 2. Andr. 298.] 

[The court will not grant an information againſt an under: ſneriff 
for praCtiſing as an attorney, unleſs the particular acts he did are ſet 


forth. Rex v. Bull, P. 18 G. 2. Will. g3.] 
[If attorney makes an affidavit unneceſſarily long, the court will or- 


der the coſts of it to come out of his own pocket. In Canc. ex parte 

Smith, H. 1742, 1 Atkyns, 139.}] : 
[So, attorney, as well as his client, ſhall pay coſts, if he join in 

an affidavit to ſupport a frivolous complaint, and make reſentful de- 


clarations, which ſhew him to be perſonally active in it. 2 Bur. 


654. | 
015 the clerk in a commiſſion of bankrupt does not attend, tho 
ſerved with /ubpzna, on indictment againſt the bankrupt for conceal- 
ment, whereby he is acquitted; yet the chancellor will not interfere 
on petition, but leave the party to his remedy at law. Ex parte Hol. 
liday, T. 1742, 1 Athyns, 209.) 
[A bill for agency cannot be taxed. Anon. P. 23 G. 2. 1 Will 
266. Infra, p. 621.] | | | 1 
[If attorney does not charge defendant in execution, (which when 
he ſurrenders in diſcharge of bail after judgment, ſhould be done the 


next term after ſurrender,) whereby he is ſuperſeded, action for * 
ä ma 
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mages lies againſt attorney. Ruſſel v. Palmer, H. ) 2 3. 2 Will. . 


28. 7 
: But the court will not proceed againſt him in a ſummary way, 
unleſs in cafes of groſs negligence, ignorance, or blameable intention. 
4 B. M. 2066. 2 Bl. Rep. 780.) 3 ' 

[If attorney prevails on a man to become bail for his client, by 
verbal promiſe to fave him harmleſs, and he is ſued to execution on 


the bail-bond, yet the court will not interfere in a ſummary way, 
but leavg bail to his action. Beal v. Lang fiat, H. 8 Geo. 3. 2 Will. 


371.) 3 
[If attorney does wrong in an inferior court, or any where, quatenus 


attorney, the court will interfere. Evans v. P——, T. 8 Ges. 3. 
2 Wil. 382.) | ED 

[If he knows a caſe to be out of the juriſdition of an inferior 
court, or goes beyond and out of the bounds of his duty as an attor- 
ney, he may be guilty as a treſpaſſer. Goodqvin v. Gibbons, T. 7 G. 3. 
4 B. M. 2108.] | . | 

[If attorney ſues out an illegal ca. /a. and cauſes defendant to be 
impriſoned thereupon, (as, againſt an adminiſtrator not guilty of de- 


vaſtavit,) treſpaſs vi et armis lies againfl the attorney and his client, 


Barker v. Braham, H. 13 G. 3. 3 Wil. 368.) | 
If attorney joins in affidavit with his client, to obtain an inform- 
ation againſt a juſtice of peace, and declares he will lay him by the 


heels, if its coſts him 100 J., and the complaint appears frivolous and 


vexatious, the court will order coſts to be paid by both. Rex v. 


Fielding, M. 32 G. 2. 2 B. M. 654. 
Attorney pleads two judgments fraudulently, without defendant's 
privity, he ſhall pay coſts to plaintiff and defendant. Barnes, 358.) 
[Attorney in the country is anſwerable for the miſtakes of his agent 
in town. Barnes, 37.] | 7 


[Payment of the debt to an agent, employed to ſue the defendant. 


by the plaintiff's attorney, is not payment to the plaintiff; though 
payment to the attorney is. Yates v. Freckleton, B. R. H. 21 G. 3. 
Dougl. 623.] | 
[The plaintiff is bound by the acts of the attorney's agent in town. 
Griffiths v. Will:ams, B. R. E. 27 Geo. 3, 1 T. R. 710.] Re” 

[Attorney is not puniſhable for letting judgment go for a juſt debt, 
tho' he has orders to plead, Barnes, 38.) : 

[If there are many blunders in captas, he ſhall pay coſts on both 
ſides. Barnes, 411.) | 

[If attorney puts in bail in a wrong court, whereby defendant's 
_ in bail-bond becomes liable, he ſhall reimburſe the bail ; but 
_ he never practiſed in that court where action brought. Barnes, 
47. W 

[In ejectment, rule to defend for two-thirds, and judgment for 
the reſt: general judgment ſigned, and poſſeſſion taken; part reſtor- 
ed; but goods removed from tenant's houſe, and ſome not brought 
back, Goods ſhall be reſtored by affidavit, poſſeſſion of two - third, 
and attorney pay coſts of application. Barnes, 191.) 


(If an attorney, to favour his ſon, (filazer of S.,) takes out teffatum 
ca, from S. to K., inſtead of K. where it ought, proceedings be 


ſet aſide, with coſts againſt attorney. Barnes, 419-] 


It two are partners as attornies and conyeyancers, and one receives 
: Rr 3 money 


— 
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money to be laid out on mortgage, the other is liable to the amount, 
though his partner gave a ſeparate receipt for it. Willet v. Chambers, 
B. R. E. 18 Geo. 3. Cotup. 814.] | | 


(B 16.) What Privileges an Attorney ſhall have. 


[His privilege of exemption from offices is the privilege of the 
court to which he belongs. Mayor of Norwich v. Berry, T.) G. 3. 
4 B. M. 2109. 1 

Attorney, in reſpect of his attendance at the court, cannot be 
preſſed for a ſoldier. R. Cro. Car. 11. Off. Br. 164. 174. 176.] 


[He ſhall have writ of privilege not to ſerve in the trained bands 


of London. Barnes, 42.) 
[An attorney in London is exempted from ſerving in the militia 


either by himſelf or deputy. Evingdon's Caſe, H. 14 Geo. 2. Str, 
1143] | 
[But under the new militia-aQts, 30 Geo. 2. and 2 Geo. 3. c. 20. an 
attorney is not entitled to a writ of privilege, it not being under theſe 
acts a perſenal ſervice, except in the exempted places, but a charge 
en property; the party having the liberty to commute the {crvice by 


the payment of 101. Vide 2 Bl. Rep. 1123. where this ſubjc is diſ- 


cuffed at length. ] 


Nor, ſhall be made conſtable. Cro. Car. 389. 585. Ney, 112. 


Br. 160. 162. [ Dong. 538.) 
Tho' there be a cuſtom, that every inhabitant ſhall be choſen in 


his turn. R. Cro. Car. 389. 


Nor, ſhall be elected to any other office, againſt his will. Cro, 
Car. 11. 585. 

As, to th- office of overſeer of the poor. Off Br. 162. 

Or, churchwarden. R. 2 Rol. 272. l. 15. 

To any office within a borough. Off. Br. 166. 174. 

[He is exempt from ſerving ſheriff of a corporation, tho? a corpo- 
rator and reſident, before and when admitted attorney. 4 B. M. 
2109. 1 BI. Rep. 636.] | | | 

So, he ſhall not be choſen collector of the lord's rent within a 
manor, where it is copyhold ; tho' it be part of his tenure. R. 
1 Vent. 16. 29, Ray. 179. | 

So, he ſhall not be amerced for not doing his ſuit at the lord's 
court, when his attendance at Wgftminfeer is required. Per Keeling, 
1 Vent. 29. 

80, he ſhall not be obliged to do watch and ward. Off. Br. 175. 
Cont. per Jones; for he may do it by deputy. 2 Rol. 272. l. 25. 


(Nor, ſhall he be bound to obey a /ubpmna with a duces tecum of 


papers belonging to his client, in order to give evidence to a grand 
jury, to prove his client guilty of having forged them. 3 Bur. 1688. 
So, an attorney in B. R. or C. B. may pradtiſe in any inferior 
court, unleſs he be excluded by act of parliament. R. 1 Sid. 410. 
Tho' there be an uſage to exclude all, not allowed by the ſteward. 
Semb. 1 Sid. 410. 1 Vent. 11. | | 7 
So, he may be bail, if he juſtifies. 2 Mod. Ca. 338. 
[But if objected to, he cannot juſtify. Doug. 466.] 
{Nor, can the clerk to defendant's attorney. 4d. 467. Laing v. 
Cundale, C. P. M. 29 Geo. 3. 1 H. Bl. 76.) WES, 
[A clerk 
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[A clerk to an attorney, though not articled, cannot be bail to the 
action. Corniſh v. Roſs, C. P. M. 35 Geo. 3. 2 H. Bl. 350. 

Nor, can an attorney be leſſee in ejectment. Doug. 467] 

And theſe privileges extend to attornies of B. R. as well as C. B. 
Semb. 1 Rol. 3. 1 Vent. 1. Gro. Car. 11. Cont. Ney, 113. Acc. 
Pr. Reg. 6. s | 5 

So, to attornies at large. 1 Vent. 1. 

And if an attorney be denied his privilege, he may have a writ of 
privilege. Cro. Car. 11. 1 Sand. 67. I 2B 

[His privileges (on a writ of privilege) ſhall not be diſcuſſed on 
affidavits. Barnes, 37.] | | ; 

And the writ of privilege for a ſuit ſhall have in it a ſuper/edeas, 
R. Dy. 287. a. ; | 

And no procedendo ſhall be afterwards granted, as it may, where 
the privilege was only in reſpect of a priority of ſuit, Dy. 287. a. 

So, if he be refuſed to practiſe in a court, where de jure he may, 
he ſhall have an aQion upon the caſe, R. 1 Sid. 410, 

But by a rule, Mich. 1654, an attorney ſhall not be allowed his 
privilege, if he has not attended his buſineſs for a year, except where 
he is hindred by ſickneſs. Vide Rules and Orders of C. B. 4. 

[So, an attorney has a privilege, not to be examined againſt his 
will to any facts he may have come to the knowledge of by the con- 
fidence repoſed in him by his client.] 125 | 

(But he is not privileged from giving evidence of collateral facts: 
therefore he may be obliged to prove his client having ſworn and 
ſigned an anſwer in Chancery, on which the latter is indicted for per- 
jury. Cowp, 846.] | 

[So, attorney for defendant may be compelled to prove an agree- 
ment atteſted by him, on which the plaintiff brought his ejectment. 
1d. ibid. | 

ſAn "DEG is not reſtrained by any rule of law from giving evi- 
dence of a converſation between him and his client touching the juf- 
tice of his ſuit aſter a writ of inquiry executed on an interlocutory 
judgment, and a compromiſe thereupon ; ſor the purpoſe of the ſuit 
having been obtained, the communication could not be ſaid to have 
been made by way of inſtruction for conducting the cauſe, Cabden 
v. Kendrick, B. R. M. 32 Geo. 3. 4 T. K. 431.) | 

[But an attorney has a lien on his client's deeds, papers, or money 
for his bill, Doug. 104, 105. 238. Mitchell v. Oldfield, B. R. H. 
31 G. 3. 4 T. R. 123.) 

[And may obtain an order to ſtop his client from receiving money 
| recovered in a ſuit in which he was employed for him, till his bill 
be paid. Dougl. 238.) 
lf the defendant's attorney pay to the plaintiff the debt and coſts 
recovered, after notice from the plaintiffs attorney not to do fo till 
his bill has been firſt ſatisfied, the former is liable to pay over again 
to the latter the amount of his lien on ſuch debt and coſts of the ſuit, 
Read v. Dupper, B. R. T. 35 Geo. 3. 6 T. R. 361.] 

[The lien of the plaintiff's attorney upon the debt and coſts reco- 
vered in the cauſe muſt be ſatisfied before the defendant is entitled 
to ſet off the coſts recovered by him in another cauſe againſt the 
plaintiff, upon a ſummary application to the court. Randle v. Ful- 

©: ES. ler, 
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kr, B. R. M. 36 Geo. 3. 6 T. R. 456. Vaughan v. Davies, C. P. 


H. 35 Geo. 3. 2 H. Bl. 440. contra. 


[The court will allow the coſts recovered by A. againſt B. in one 


| action to be ſet off, and deducted from the damages and coſts reco. 
vered by B. againſt A., C., and E. in another action, notwithſtand. 
ing B.'s attorney ſwears that he believes B. to be inſolvent, and that 


there is no fund out of which the attorney's coſts can be paid, but 


the damages and coſts ſo recovered by B. Dennie v. Blliott, C. P. 
A. 36 Geo. 3. 2 H. Bl. 587.) | 

[And the court will entertain a ſummary juriſdiction over an at- 
torney of the court, in obliging him to deliver up deeds, &c, on fas 
tisfaction of his /en, tho they came into his hands as ſteward of a 
court, and receiver of rents. 3 Term Rep. 275-] 

[But if it appear that a third perſon is intereſted in the deeds, Ge. 
the court will take a ſecurity from the perſon to whom they are de. 


livered, to produce them on demand for the inſpection of ſuch third 


perſon, Id. ibid.) 
GB 17.) The privilege of ſuit.] So, he has a privilege to be ſued 


only in the court where he is an attorney. 

[An attorney plaintiff may ſue by common proceſs, and indorſe 
his own name on the copy as the attorney, and * afterwards de- 
_ 5 another attorney. Fackſon v. Barnard, B. R. MH. 37 G. 3. 

K. 35] | | 
: [But Moon he lies by for a long time, he waives his privilege, 
1 Bl. Rep. 231.) 
And he ought alſo to ſue in the ſame court. 1 Med. 118. 

He ſhall have privilege in a ſuit in an inferior court under 51. Dy. 
287. a. in marg. [¶ Dougl. 381. | 

In a ſuit by a qui tam, &c. R. 3 Lev. 398. Lut. 196. 1 Sal, 
30. 543. Skin. 549. ” 


(If attorney is plaintiff, wherever he lays the venue it ſhall not be 


changed. D. per Chafple J. Barnes, 428.) 
[If he ſues in perſon, he may lay his action (even in affault) in 

Middleſex. Barnes, 479. 487.) 

' [The action ſhall be retained in Middleſex, tho' the attachment 

Was not a teftatum out of Middleſex, Barnes, 493.] 

[Attorney ſued may change the venue from any place to Middleſex. 


Wigley v. Morgan, T. ꝙ G. 2. Str. 1049. B. R. H. 285. Holliday 


v. Burgeſs, P. 12 G. 2. Andr. 381. Sed vide infra contra.] 
In C. B. he cannot. Barnes, 482.] © 


[He may keep the venue in Middleſex when plaintiff, but not change | 


it thither when defendant. This has been long the rule in C B., 
and is now ſo ſettled in B. R. alſo. Pope v. Redfearne, H. 7 Geo. 3. 
4 B. M. 2027, 3 T. R. 573.8. P.) 

[May change the venue to the county of which he is clerk of aſſiſe. 
Barnes, 489.] ; 

And if he ſues and lays the action in Middleſex, the venue ſhall 
not be changed, tho' the. cauſe of action ariſes in another county 3 
for his attendance is required at Weftminfler. 2 Vent. 47. 

Otherwiſe, if he waives Middleſex, and lays the action in Londen, 
or elſewhere. Bid. 


It an attorney ſue an attorney of another court, or —_— of 
| | ford, 
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Oxford, &c. the defendant ſhall not have his privilege. ' Cre. El. 180. 
Dy. 287. a. in marg. [2 BI. Rep. 1325.) 85 A. $1 
Ik plaintiff and defendant are both attornies, proceeding is by bill, 

not by attachment. Ratcliffe v. Befley, M. 14 G. 2. Str. 1141. 
Barber v. Palmer, B. R. H. 36 G. 3. 6 T. K. 524.) 

[And if an attorney plaintiff ſue an attorney defendant by attach- 
ment, the defendant may plead his privilege in abatement, or the 
court will ſtay the proceedings without coſts. Bid. 

[If attorney of B. R. ſues attorney of C. B. who pleads privilege, 
the court will not determine on motion whether privilege takes away 
privilege. Hetherington v. Lowth, T. 3 G. 2. Str. 837] | 

So, if an attorney be ſued, he need not find ſpecial bail. 1 Vent. 1. 
1 Mead. 10. . ; 

But this is confined to the caſe of an attorney ſued in the court 
of which he is an attorney; for if an attorney of C. B. be arreſted in 
B. R. he muſt find ſpecial bail, and plead his privilege. Str. 864. 
Lord Raym. 1567. Vid. 2 Bl. Rep. 1085,] 

So, if an attorney in C. B. be ſued in B. R. by which he is ſup- 
poſed to be in cuſtod. mar., yet he may plead his privilege before he 
has allowed the juriſdiction of B. R.; for his being in ciſtad. mar. is 
by conſtraint. R. 5 Mod. 310. 1 Sal. 1. | | 

[Attorney of C. B. actually in cuſtody of the marſhal of B. R. ſhall 
not be ſuffered to plead his privilege. Windmill v. Cutting, T. 5 G. 
Str. 191. 5 

+ nl of C. B., arreſted by /atitat, muſt ſue out his writ of 
privilege there, and plead it in B. R. Snee v. Humphreys, T. 24 & 
25 G. 1. 1 Will. 306.) 8 ä | 

[Atrorney of B. R., arreſted by latitat, ſhall be diſcharged on com- 
mon bail. Motion of courſe.  J}heeler's Cafe, H. 24 G. 2. 1 Wall. 
298. ] 

[Attorney may be ſued in his court for any ſum, however ſmall, not- 
withſtanding ſtatute for recovery of ſmall debts. Hid. Barnes, 159.] 

But he ſhall not have privilege, where the aCtion is againſt him 
and his wife. Dy. 377. a. 1 Kol. 580. J. 45. Adm. Cro. El. 537. 
Bro. Baron and Feme, 9 | 

(Nor, if he ſues in right of his wife, or joins with her in the ac- 
tion. Drew v. Roſe, T. 11 G. 2 Ld. Raym. 1398. ] | 
Or, jointly againſt him, and other defendants. Per two F., 
1 Vent. 298. 20 H. 6. 33. a. Sal. 544. | 

Or, by or againſt him as heir. Semb, per Fitz. Dy. 24. a. Cant. 
per teuo J. in marg. | | "ID 

Or, by or agaiuſt him as executor or adminiſtrator. R. Hob. 199. 
| Cont. after verdict, Pr. Reg. 8. Cont. per two J. Dy. 24. a. in 

marg. Acc. 1 Brownl. 47. K. Sav. 20. | 

Or, where he has abſented himſelf from his practice for a long 

time. Per Glyn, Pr. Reg. 8. 
An attorney, not having practiſed for ſome time previouſly to the 
iſſuing of the plaintiff's writ againſt him, is not privileged from being 
arreſted thereon and held to bail, on the ground of having recom- 
menced his practice, and taken out his certificate before he wag 
— arreſted, Brooke v. Bryant, B. R. MH. 37 Geo. 3. 7 T. R. 
25. 2244 
[He ſhall not be allowed his privilege, unleſs he ſhew that he has 
J EE practiſed 
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praiſed within the ſpace of a year. Dyſon v. Bire, C. F. E. 246.4, 
1 Bo. & Pull. Rep. 4.) > * 
ene, Should he not alſo ſtate that he has had a certificate 
within that time? hid. 


Or, if he be ſued upon a cuſtomary action: as, upon the cuſtom of 


foreign attachment in London. KR. 1 Sand. 68. Vide Attachment (C). 

Or, in a ſuit by the king: as, an indictment or information. 
3 Lev. 398. 2 . K . ; 

Or, where the king brings the action. Bid. | 

Or, if ſued in the Exchequer, as accomptant to the king. R. 
g Ed. J. 53. 6. 


[Plea of privilege as attorney in B. R. received, after appearance 


and bail. Upton v. Coward, T. 1722, Bunb. 113.) | 

[If attorney ſues by original, he waives his privilege. Hetherington 
v. Lowth, T. 3 G. 2. Str. 837.] | 

[He has no privilege, if he does not ſue by attachment, and de- 
clare in perſon. Barnes, 479.] | 

[If an attorney has left off practice, and is called e/qwurre, he ſhall 


not be allowed privilege. Maynard's Caſe, H. 30 Geo. 2. in B. R. 


2 Will. 232.] 


He has not privilege againſt being ſued in the court of conſcience 


in London. Silk v. Rennet, M. 5 G. 3. 3 B. M. 1583.) 
| [Nor, in that of Veſtminſter. Doug. 381.) 
[But the ſuriſdiction of the county court of Middleſex does not ex- 
tend to attornies. id.] | 


So, he may waive his privilege, if he pleaſes. 1 Vent. Vide 


2 Vent. 47. | 
[But not to delay the plaintiff by turning him round to ſue in an- 
other court. 2 Wil/. 42.] 
Ka if he be ſued elſewhere he may plead it. Vide in Abatement, 
6.)- | 
: Buy an aCtion upon the caſe does not lie for ſuing him in another 
court, knowing that he had privilege. R. Mod. 209. | 
If he waives his privilzge, he cannot afterwards reſume it : and 


therefore, after iſſue or plea in an action againſt him in an inferior 


court, he ſhall not have a writ of privilege. Dy. 287. a. in marg. 
Or, if a writ of privilege be awarded, a procedendo ſhall go. bid. 
FIf a fixty clerk in Chancery pleads privilege, it is not enough to 

allege that he ſerves and intends to ſerve, c.; he muſt allege that 


be is actually attendant on that duty. Gold/mith v. Baynard, P. 4 6. 3. 


2 Will. 288. ] 


(B 18.) For what cauſes he ſhall ſue.) An attorney upon a retainer 
may have an aſſumpſit for his fees. Lut. 31. 

95 he may have an action upon the caſe upon aſſunipſit, where he 
ſolicits a cauſe in another court. Cro. El. 760. R. Hob. 67. 1 Rol. 
17. J. 15. 35. X. Cro. Car. 159. 194. Jon. 208. 

So, if a ſolicitor or agent for another retain him, and promiſe him 


his fees, an aſumpfit lies againſt the ſolicitor or agent. X. Shin, 217. 


218. : 
So, an attorney may have debt for his fees. Adm. 2 Cro. 520. 


So, where he is only a ſolicitor in another court. 2 Gro. 5 20. 
And 


Cro. Car. 194, | R. Cont. Mo. 356. 
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And debt lies againſt the ſolicitor or agent, who tained him. R. 
2 Cro. 520. Dub. Cro. Car. 107. 2 Rel. 77. R. 1 Rol. 594. I. 10. 
| Cre. Car. 194. reports the ſame caſe cont. Al. 6 Acc. 

Yet debt lies againſt him for whom he was retained. R. 1 Noi. 
593- J. 45. Cro. Car. 194. . 3 : 

y the fat. 3 Fac. 7. all attornies and ſolicitors ſhall give a bill of 

charges ſubſcribed with their hand and name, before they charge 

their clients with any fees or charges. INES 
And to an action by an attorney or ſolicitor, it may be pleaded, 
that he has not delivered ſuch a bill of charges R. Ray. 245. 

But this ſtatute does not extend to an action by an attorney upon a 
ſpecial promiſe. R. Al. 4. : 

Or, upon an infmul computaſſet ; where it does not appear to be for 
his fees only. R. Carth. 57. g 

Nor, to an action for his fees, for removing a cauſe out of an in- 
ferior court by habeas corpus. R. Carth. 147. 

When an attorney ſhall have an action for words, vide in Action 
upon the Caſe for Defamation, (D 24.) 


(B 19.) How he ball ſue.] If an attorney commences an action, 
the firſt proceſs ſhall be an attachment of privilege. . Lut. 31. 


A declaration by an attorney ſhall be in proprid perſond. 2 Sand, 


415. Tut. 31. 343. | 

So, a declaration by a clerk of a prothonotary. Lut. 6g. 

But if an attorney ſue by original, he ought to declare in common 
form, and not upon his privilege. R. 2 Lev. 39. 1 Vent. 199. 

Yet it is but form, and cured upon a general demurrer. R. 
2 Lev. 39. | . 

5 nd he may declare by bill, or upon original, at his election. R. 
1 Vent. 199. „ 

To an — by an attorney for debt, or an indebitatus aſſumpſit pro 
opere & labore, &c. the defendant may plead, that no bill was delivered 
under his hand according to the flat. 3 Fac. 7. K. 1 Sal. 86. R. Ray. 
245. | | 

But that is no plea upon an 1n/mul computaſſet. R. Sho. 48. 1 Sal, 
86. _ 13 

Nor, to a ſpecial action upon the caſe. R. Al. 4. 1 Sal. 86. 

Nor, to an action by an attorney, for fees in an inferior court. R. 
Sho. 96. 1 Sal. 86. I DS | 
l And now if a bill for buſineſs done in an inferior court be taxed 
there, and an action brought for it in C. B., it cannot be taxed by the 
 prothonotaty. Barnes, 124.] | 

No action will lie in the court of C. P. to recover coſts ordered to 
be paid by a rule of an inferior court, in the courſe of a ſuit there, 
notwithſtanding the defendant ſhould not be liable to an attachment 
of the inferior court, by being reſident out of its juriſdiction. Emere 
fon v. Laſbley, C. P. M. 34 Ges. 3. 2 H. Bl. 247.) 

[But ſuch an action having been brought, the court ordered the 
coſts awarded to the plaintiff in the inferior court to be deducted by 
_ prothonotary from thoſe allowed to the defendant in the action. 


So, the defendant may pray, that his bill may be referred to the 
prothonotary to be taxed, upon bringing the whole money into _ 


620 | ATTORNEY. 


By the fat. 2 Geo. 2. 23. after a bill of fees delivered, on applica. 
tion to the court, or a judge of the court, where the bufineſs, or 
the greateſt part thereof in value was done, by the party or any 
other authoriſed, and his ſubmiſſion to pay what ſhall appear due on 
taxation, the bill ſhall be referred, without the money being brought 


Into court. 


[Delivery of an attorney's bill is conclufive evidence againſt an in- 
creaſe of charge in a ſubſequent bill on any of the items contained in 
it, and ſtrong preſumptive evidence againſt any additional items. 
Loveridge v. Botham, C. P. E. 37 Geo. 3. 1 Boſ. & Pull. Rep. 49.) 

But till an action commenced, his bill could not be referred by 
rule. 1 Sal. 332. 

Yet by the ſame „at. 2 Geo. 2. 23. after 1 Ju 1729, no attorney 
or ſolicitor of the courts at Weſtminſter, great ſeſſions, or counties 

alatine, ſhall commence an action for fees, Cc. till a month after a 
Pin of fees delivered to the party, or left at his dwelling-houſe, in 
Engliſh, and ſubſcribed by ſuch attorney or ſolicitor. 

[And in ſuch an action the ne prius roll is good prima facie evi. 
dence that the action was not commenced till the expiration of the 
month. Webb v. Prickett, C. P. E. 38 Geo. 3. 1 Boſ. & Pull. Rep. 
263.7 6 

but if an attorney bring an action before the month, the court 
will not ſtay proceedings, for it muſt be pleaded, or given in evi- 
dence. Barnes, 123.) | 
[The attachment of privilege is the commencement of the action, 

and the bill delivered muſt be before that. Barnes, 461.) 

[But if the bill has been delivered a month, and not referred for 
taxation, the defendant, in an action brought upon it, ſhall not be 
allowed to queſtion the reaſonableneſs of the items at niſi prius, nor 
before the ſheriff. Doug. 198.) | | 

[And to entitle him to ſet it off in an action brought againſt him, 
it is not neceſſary that it ſhould have been delivered a month, it 
being ſufficient for that purpoſe, if it has been delivered long enough 
to have been taxed. Id. ibid. | 

And ſuch bill may be referred, tho' no ſuit be depending, &c. 

And no ſuit ſhall be, during ſuch reference or taxation. | 

And if the attorney or ſolicitor, or party chargeable, refuſe to at- 
tend the taxation, the officer may tax the bill ex parte. 

And, if the party pay what is due on the taxation to the attorney, 
ſolicitor, or any other authoriſed, who attends the taxation, or 
as the court ſhall direct, it ſhall be a full diſcharge : and in default 
of payment he ſhall be liable to an attachment, or ſuch other re- 


- medy at the election of the attorney or ſolicitor, as he was before 


liable to. | 

And if the attorney or ſolicitor appear to be overpaid, he ſhall 
refund, c. or be liable to an attachment, or other proceeding at 
the eleCtion of the party, as he was before liable to. 

If the bill be taxed at a ſixth part leſs than delivered, the attor- 
ney or ſolicitor ſhall pay the coſts of the taxation; if not ſo, the 
court at diſcretion ſhall charge the attorney, or client, in regard to 
the reaſonableneſs or unreaſonableneſs of the bill. [ Vid. Barnes 
118.3 | | | 


[He is not liable to pay the coſts, where the reduction of one ſixth 
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is occaſioned, not by the particular items being taxed, but by a whole 
branch of it being diſallowed. White v. Milner, C. P. M. 35 Gee. 3. 
2 H. Bl. 357.) i 6 | 

[Attorney may retain money recovered ' by executor, to diſcharge 
money due for buſineſs done for teſtator. Semb. Barnes, 38.] 

[If attorney delivers his bill, and after his death it is taxed, and 
above a ſixth part ſtruck off, yet his executor ſhall not pay coſts. 
Weſton v. Pool, M. 10 G. Str. 1056. | ; | 

And in caſe of an executor of an attorney, teſtator's bill need not 
be ſigned, nor are they liable to taxation by f. 2 G. 2. Andr. 276. 
Barnes, 119. 122.] 5 | 

[By 12 G. 2. c. 13. / 5. attornies may write their bills of fees 
with the uſual abbreviations. ] 7 | 
[And the ff. 2 G. 2. c. 23. does not extend to bills of fees between 
one attorney and another.] 9% rh 85 

[Where the defendant is an attorney at the time the action is 
brought, though he was not ſo at the time the buſineſs was done, 
it is not neceſſary for the plaintiff to, deliver his bill according to 
the directions of the ſtatute. Ford v. Maxwell, C. P. H. 36 Geo. 3. 
2 F. Bl. 589.) | | 

[But agents” bills may be taxed by the common law, independently 
of this ſtatute, notwithſtanding a caſe in 1 Wil. 206. Doug. 200. 
Supra, p. 613.] 8 
I [Attornies and ſolicitors are entitled to a ſatisfaction for theſe ex- 
pences, out of the fund, whether in the way of ſuit or proſecu- 
tion, in lunacy or bankruptcy. Ex parte Price, T. 1751, 2 Peſey, 
407. | 
(It a client has his attorney's bill taxed, he ſubmits to pay, and 
cannot afterwards have an antecedent demand deducted out of it. 
Anon. T. 1752, 2 Veſey, 451. . 

[C. B. will not ſtay proceedings on motion, becauſe a bill is not 
delivered, it is not irregular but illegal. Barnes, 36. 123. 243.] 

[An attorney's bill for conveyancing cannot be taxed. Barnes, 41. 
Doug. 199.] | x 

[But if part be for buſineſs done in court, and the reſt for convey. 
ancing, or parliamentary buſineſs, the maſter has power to tax 
whole. id.] | | N 

[An attorney's bill cannot be taxed, if all the buſineſs be done at 
the quarter ſeſſions. Ex parte Williams, B. R. H. 31 Geo. 3. 4 T. R. 
124. contra. B. R. M. 32 Ges. 3. 4 T. R. 496. Clarke v. Donovan, 
T. 34 Geo. 3. 5 T. R. 694.) | | 

[If any part of the bill be for buſineſs done in the court of B. R., 
the bill muſt be delivered a month before the action is brought. Win- 
ter v. Payne, B. R. E. 36 Geo. 3. 6 T. R. 645.] 

(It was holden that the following charges were for buſineſs done 
in the court, © drawing and ingroſſing an affidavit of debt in order 
to hold a party to bail, paid for ſwearing,” &c. id.) 

_ writ of inquiry executed, bill cannot be taxed. Barnes, 

124. | 5 | 

Nor, after bill is paid. Barnes, 46.—Sed ©, for after bill deli. 

vered, attorney accepted of leſs than the amount of the bill ; after- 

wards Sill was taxed, and above five-ſixths of the money * 
| tout 
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(but leſs than five-fixths of the bill) being allowed, client pays coſts 
of taxation, and the ſurplus returned by attorney. Barnes, 128 | | 
[Attornies, tho? of different courts, muſt ſue each other by Vas | 
Barnes, 43, 44.] | . | 
[Attorney of C. B. may ſue attorney of B. R. for a debt bong 
Ade, by attachment of privilege, and he ſhall not have privilege, 


Barnes, 44.) | | 
[He muſt be ſued in qui tam actions by bill. Barnes, 48.) 

f there has been judgment and inquiry, they will ſet them aſide 1 
on coſts, bringing money into court, general iſſue, and ſhort notice. oY 
Barnes, 243.] | 

[A client cannot move for a bill, and for taxation, at one time; q 
but farſt for a bill, and, when delivered, for taxation. Barnes, 126.] | 
[If leſs than one ſixth is deducted, attorney has not a rule for colts 
of taxation abſolutely, but to ſhew cauſe; for it is in the diſcretion | 
of the court. Barnes, 147.] 
B 20.) How he ſball be ſued.) An attorney ſhall be ſued by bill - 
original, and not by writ. Lut. 228. 233. Clift's Ent. 572. [ Doug, | 

12, 314+] | | | 

; [If he be ſued by original writ, he cannot be diſcharged by ſerv- p 


ing the ſheriff with a writ of privilege, but he muſt plead his privi- 
lege in abatement. Doug. 314.] | | 
Tho! it be in ejectment, before the new rules, it ſhall be by bill, 
in nature of a writ of ejectment. Dy. 357.5. 1 
The bill muſt be filed, tho' there is a conſent to appear. Sal. | 


1 | | | | 
And the bill may be filed againſt him at any time within the term. 
Mod. Ca. 175. 2 
[A bill may be filed againſt an attorney in the vacation. Comer- 
ford v. Price, B R. H. 20 Geo. 3. Lane v. Wheat, B. R. AI. 
23 Geo. 3. Dougl. 3 12, 313. Wag born v. Fields, B. R. E. 33 Gio. 3. 
5 Term Rep. 173.] | | 


Ilf a bill be filed againſt an attorney in the vacation, the day of 8 
filing it may be inſerted in the memorandum, Dod/worth v. Bouen, 
3368. 3. 5 T. K. 325:] | | mn 
Baut not after or before, tho' it be upon the gn day. Mod. Ca. | 
106. Sal. 544. | | _— 
[If he is forejudged he ſhall not be ſued by bill. Barnes, 41.) af 
[If a ſecond forejudger is obtained pending the firſt, ir ſhall be ſet hi 
aſide; he muſt be ſued by original. Barnes, 43.] | 
[If plaintiff, an attorney, ſues defendant, an attorney, by capras, fu 
1 ſhall be ſtayed, tho' defendant has had time to put in bail. in 
arnes, 5 3. | | 2 
But if Sfendant has appeared, proceedings ſhall not be ſet aſide, 
but he may plead privilege. Barnes, 424. (C 
[If attorney ſues by writ of privilege, is nonſuited and taken on 
ca. ſa. (for the coſts) returnable on a general return, it is well. Fer- Cl 


rot v. Hele, P. 10 G. 3. 3 Will. 58.] 


(B 21.) Declaration.) The declaration ought to be againſt him hic 
in curid, and not in cuſled. mar. 1 Mod. 10. 1 Sand. 28. cls " 
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Uf the declaration concludes, © and therefore brings ſuit,” inſtead 
of, et pet. remedium,” it is good in B. R. tho' not in C. B. 
v. Alleyn, T. 11 & 12 G. 2. Andr. 247.] | 
He ſhall not give ſpecial bail. 1 Mod. 10. Vide Bail, (K 3.) 


(B 22.) Plea.) To an action againſt him, an attorney ought to 
plead within four days after the rules given. ; 
[This rule holds if the attorney lives above twenty miles from 
London, becauſe he is ſuppoſed to be always preſent in court. Mann 
v. Fletcher, B. R. M. 34 Geo. 3. 5 T. R. 369.) 
So, two rules may be given to an attorney within term to plead; 
and /if he does not plead, there may be judgment the fame term. 
1 Mod. 8. 

And rules may be given the ſame term, if the bill was filed four 
days before the end of the term. Mod. Ca. 175. 

But if it was filed in the vacation, or only three days before the 
end of the term, he ſhall have four days to plead the next term after. 
Vid. | 1 | 

The defendant being an attorney, muſt plead in proper perſon. 

And if he appear in perſon and plead, and the entry be, that be 
appeared at niſi prius by attorney, it will be error. R. 2 Cro. 265. 

1 being but a miſpriſion of the clerk, it may be amended. R. 
2 Cro. 265. | | 
If being preſent he refuſed to appear, except by attorney, there 
ſhall be judgment againſt him. 1 Sid. 134. 5 

If an action be for a thing done without warrant, the defendant 
may plead quad retinuit, & c. Aſhton's Ent. 39. | | 

Duod non fuit informatus de reſponſo. Cl. Af. 290. 1 Bro. Ent. 
33», 4- | h . 


() Attorney for other Purpoſes, 


(C 1.) In what Caſes there may be one. 


80, a man may make an attorney for a ſpecial purpoſe: as, to 
make or take livery, Co. L. 52. 2 Rol. 8. JI. 25. Vide Feoffe 
ment, (B 3.) | | | | | 
And in all caſes, where a man has a power, as owner, or in his 
' own right to do a thing, he may do it by attorney: as, ceftuy que uſe, 
after the F. 1 R. 3. 1. and before 27 H. 8. 10. might diſpoſe of 
his land by attorney. 9 Co. 75. 6. 5 
If a copyholder, or freeholder by cuſtom, may convey his 7 
ſurrender, he may ſurrender by attorney. R. 9 Co. 75. b. 76. 4. Vi 
in Copyhold, (F 5.) | 5 
A man may execute a deed by attorney, 1 Leo. 36. 
G2 N may be admitted by attorney. Vide in Copyhold, 
A freeholder may do ſuit in his lords court by attorney. Vide in 
Copyhold, (K 15.) | | | 
If a man hire an horſe, he may ſuffer his ſervant to ride upon 
him. 1 Med. 210. : | | 
Or, borrow an horſe for a certain time. Per North, 1 Mod. 210. 
So, a man may make an attorney, with a general power to fell all 
his lands and goods. 1 Sal. 96. | (C2) 
| | 2.) - 


* 
9 
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85 (C 2.) In what Caſes Fa 4 be one. 


And a corporation aggregate cannot act but by attorney. Co. 
L. 66. ö. 

In an action againſt them, they muſt appear by attorney: and if all 
the members appear by themſelves, it is not ſufficient. Bro. Corp, 28, - 
Muſt levy fines, or acknowledge deeds, by attorney. 1 Leo, 184. 

Ho. 591. 8 | 
Yet they may acknowledge a deed- in their chapter-houſe, before 


a judge, without an attorney. R. Mo. 676. 
But if there be an uncertainty, as if they purchaſe a moiety of a 
eatue of land in a waſte, there (hall firſt be an eleclion of the place 
with the buttals, and then a letter of attorney to enter it. 1 Leo. zo. 
A corporation may make a leaſe of land, and ſeal it, and then p 
make a letter of attorney to enter and deliver the leaſe. R. 2 Leo. 97. tc 
One of a body politic may be attorney for them. Bro. Corpora- 4 
tion, 4. | | 
Vide Franchiſes, (F 12.) til 
(C 3.) In what Caſes there ſhall not be any. ag 
But a man cannot do homage, or ſealty, by attorney; for it is hi 
perſonal. 9 Co. 76. a. . 
The lord may beat his villein, and if it be without cauſe, he can- 
not have any remedy; but the lord cannot authoriſe another to beat | 
him without cauſe. 9 Co. 76. a. he 
If a man give leave to A. to have his horſe for him to ride to Terk, ne) 
he cannot put his ſervant to ride upon him. R. 1 Mod. 210. wa! 
So, a man who acts only as attorney or deputy to another, cannot ope 
make an attorney to do it for him: as, a man who has an authority I 
or ee to fell, to make leaſes, Sc. cannot ſell, Cc. by attorney, oth, 
9 Co. 76. 1 Rol. 330. C. E. be « 
So, a man who has but a bare authority, or power, cannot act by 
attorney. 9 Co. 76. a. : | 
An executor who has an authority to fel}, cannot ſell by attorney. (C 
1 Kol. 330. C. | bis 
So, he who has power to make leaſes, cannot make them by at- * f 
torney. 1 Rol. 330. E. 7 7 
80, a man who is enabled to do a thing by ſpecial cuſtom, cannot If 
do it by attorney, if it be not alſo warranted by cuſtom : as, where powe 
an infant by cuſtom may make a feoffment at 15 years. 9 Co. 76.6. 3 
. (C 4.) Who may be an Attorney. NS wk 
Many perſons have ability to act as an attorney for others: 28, 3 app; 
monk, infant, or alien may make livery as an attorney. Co. L. 52. 4. ure « 
So, a perſon outlawed, excommunicated, or attainted. 461d. 328. , 


So, a villein. Bid. 

So, a feme-covert, to make livery to her huſband. Bid. 

Or, the huſband to his wife. Bid. 

So, a man may be attorney for another, tho' he has an intereſt : 
as, he in the remainder ſhall be an attorney to give livery to the leſſee 
for life. Did. | | 

So, a leſſee for years, upon a feoffment by his leſſor, Co. L. 5. 4. 
R. 1 And. 246. =" 


—— 


+ 
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So, 2 leſſor may be attorney to make livery, upon a feoffment by 


his leſſee for life. Co. L. 52.4. 


Or, upon a feoffment by his leſſee for years. Vide Co. L. $2.4. 
Who may be an attorney for ſuits in law, or not. Vide ante, 


(B 1 3 2.) ; : 
| | (C 5.) How he ſhall be conſtituted. 


An attorney ought to have a lawful warrant. Vide ante, (B 7.) 
And regularly, his authority ſhall be by letter of attorney, or deed. 


2 * 


Co. L. 5 2. a. 


(C 6.) Where he ſhall not prejudice himſelf. 


If a man does nothing, but as attorney to another, he does not 
prejudice himſelf: as, if a leſſee for years make livery as attorney 
to his leſſor, his term is not merged. Co. L. 52. 4. Mo. 11. R. 


Mo. 280. 


If the lord make livery as attorney to his tenant, he does not ex- 


tinguiſh his ſeigniory. Mo. 11. 


[If an attorney by authority from his client or principal, ſigns an 
agreement for and on his behalf, to pay money, it does not make 


him, the attorney, liable, Johnſon v. Ogilby, P. 1734, 3 P. V. 27.1 
(C 7.) When he ſhall be prejudiced, | 


But where a man, who acts as attorney, gives effect to his act, 
he himſelf ſhall be bound by it: as, if a leſſor makes livery as attor- 
ney to his leſſee for years upon a feoffment by him, he cannot after- 
wards avoid the feoffment; for the freehold, upon which the livery 
operates, paſſed from him. Co. L. 5 2. a. R | 

If a man preſent to his own proper advowſon, as attorney to an- 
other, and inſtitution and induction follow thereupon, he will thereby 
be ouſted of his poſſeſſion. Bid. FX 


(C 8.) Authority. 


(C8.) What ſhall be a good authority.) If a man appoints, and in 
Lis place conſtitute B. to ſurrender a copyhold ; it is ſufficient, tho” 
he does not ſay, for him and in his name. Dub. 1 Brownl. 94. 
Dan. 665. | | 

If he gives authority to B. to receive and recover his debt ; he has 
power to make an arreſt, c. for that is neceſſary to be done before 
he can recover. Dan. 666. | | 

And improper words, or a recital do not vitiate it: as, if a man 
by letter of attorney, reciting, that by indenture he had demiſed, &c. 
appoints B. to deliver the leaſe ; it is good, though it was no indent- 
1 7 demiſe, unleſs the leaſe was delivered before. XR. 1 Rel. 
328. J. 16, : f | 
But if the thing be miſtaken in a letter of attorney, the authority 
1s void; as, if a letter of attorney recites a charter 11 Sept. and gives 
power to receive livery ſecundum formam chartæ predifta, where the 
charter was 10 Sept. it is void. Dan. 666. : 


(C 9.) What only a bare authority.] If a man deviſe, that A. and 
Vol. I. 1 N | 91 | | 5 B. eil 


— Re IIS 
- 


I And. 145. 
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B. fell his land, without deviſing the land to them; they have but 2 
bare authority. Vide Poiar, (A 1.) b 


(C. 10.) What an authority coupled with an interefl.) But if a man 


deviſe land to A. and B. 10 be ſold; they have an authority coupled 
with an intereſt. Vide Poiar, (A 1.) > 


(C 11.) How an authority ſhall be executed. Strifly purſuant to the 
euthority.] An authority ought to be ſtrictly purſued : and there. 
fore, if there be an authority to A. and B. to do ſuch an act; one 
of them alone cannot do it. Co. L. 112.6. 181.6. | 

Tho? one die, the furyivor cannot do it. Co. L. 113. 4. 181.6. 

So, tho' one refuſe. Co. L. 113. a. 

So, if a man gives an authority to A., B., and C., his executors to 
fell after the death of D., and one dies before D., the others cannot 
ſell. Co. L. 112. 6. | | | 

So, an authority to three conjunctim & ſeparatim ; two cannot do 
it. Co. L. 181.6. 1 Rol. 329. J. 15. | | 

Or, to A. and B. to ſell by the advice of C. if C. dies, A. and B. 
cannot ſell, Mo. 62. | 5 | 

Or, if one declare and ufe, to ſuch wife as his ſon ſhall marry, 
according to the advice and appointment of A., B., C., and D., if 
A. dies, the others cannot appoint. Mo. 62. 493, 4. | 

So, an authority by commiſſion, or other matter of record, ſhall 


of the party. Mo. 217. | | 


be taken ſtrictly, as well as an authority given by the deed, or will 


(C 12.) Without doing leſs than the authority.) So, if a man does 
leſs than his authority requires; it ſhall be void, generally. Co. I. 
259. a. | 

But he, who has an authority coupled with an intereſt, may do 
leſs than his authority: as, if a copyholder has a licence to leaſe for 
five years, he may leaſe for three years. 1 Rol. 330. J. 47. 


(C 13.) And an act varying in ſubſtance from the authority, is void.) 


So, if a man act different from his authority, it is void: as, if an 


authority be to make livery, or do any other act, upon condition, 


and he does it abſolutely, Co. L. 258. a. 

If authority be given by parliament to diſpoſe, employ, and con- 
vert benefices appropriated for the augmentation of the incumbents 
there; leaſ-s for years to the incumbent are void; for the act in- 
tended an abſolute diſpoſal. R. Mo. 42. | 

If A. deviſe Fat B. fell ſo much of his lands as is neceſſary to pay bi 
debts ; he cannot ſell more. 1 Rol. 329. J. 21. 

[A power of attorney given by an executrix to act for her as ex- 
ecutrix, does not authoriſe the accepting of bills of exchange to 


charge her in her own right, though for debts due from her teſtator- 


Gardner v. Baillie, B. R. H. 36 Geo. 3. 6 T. R. 591. Vide note (b), 
2 H. Bl. 623. Howard v. Baillie, C. P. H. 36 Gee. 3. 2 H. Bl. 618. 
Semb. contra. ] | | I : 

[If the executor admits that ſuch a bill, ſo accepted by his attor- 
ney with the knowledge of the executor, is for a juſt debt, and on 
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it ought to be paid, it affords ſufficient evidence of an authority 
given by him to his attorney to accept that particular bill, without 


reſorting to the powerof attorney. Howard v. Baillie, C. P. H. 
36 Geo, 3. 2 H. Bl. 618.] | 


(C 14.) Or, done in the attorney's own name.] So,. if a man, who 
acts by the authority of another, and as his attorney, does it in his 
own name, and as his own proper act, it will be void; for he re- 
preſents his maſter, and ought to do it in his name. 9 Co. 76. 6. 
1 Rel. 330. I. 35. Vide Copybold, (F 5.) | 


an one. 9 Co. 76. 6b. 77. a. l 

And therefore, if an attorney has a power by writing to make 
leaſes; if he makes a leaſe in his own name, it will be void. 9 Co. 
77. 4. 1 Rol. 330. J. 37. | 


his name. White v. Cuyler, B. R. H. 35 Geo. 3. 6 T. R. 176.] 


will it operate as a covenant, nor can action be maintained on it. 
Frontin v. Small, 2 Ld. Raym. 1418. Str. 705. ty 
If the king's ſurveyor has a power to make leaſes; and he makes 


puts his own ſeal, it is void; for without the king's ſeal, it cannot 

be the king's leaſe. R. Mo. 70. <p 

| So, if an attorney, in his own name, makes a releaſe upon com- 

poſition being made of a debt. R. Mo. 818. | 
Yet, a man who has an authority, may act in his own name 

for the neceſſity; as, a deviſe that A. Dall ſell; A. may fell in 


So, a deputy may act in his own name, as well as in the name of 
his principal. 1 Sal. 96. 


by. /. 21 H. 8. 4. if executors have authority to ſell land, and any of 
them refufs; the others may ſell. Co. L. 113. a. | | 


. So, if one dies, the ſurvivor may ſell. R. Cro. Car. 382. Cont. 
an 1 And. 145. Mo. 62. R. Sav. 73. R. acc. 2 And. 59. | 
n, So, if one deviſes to A., B., and C., in fee to the intent to ſell, and 
2 them executors, and A. refuſes; B. and C. may ſell. R. Cro. 
n- 80. | | 
its So, it is ſuſſicient, if the words and intent of the authority are 
n- generally purſued ; as, if a man deviſe land to A. for life, and after- 
i wards to be fold by his executors, generally, if one ot the executors dies 
his before A., the others may ſell. Co. L. 112.6. 113. a. 1 And. 145. 
If an authority be ad recuperandum his debt, he may arreſt the 
ex- debtor; for it is one mean for the recovery. R. Pal. 394. 17 5 
to If a deviſe be, that his ſons in law fell his land; if one dies, and 
or- BI to ſurvive; the ſurvivors may fell, Mo. 147. Cro. El. 26. 1 Leo. 
(b) 285. 3 Leo. 106, 1 Rol. 328. /. 35. 


18. if there be a warrant to five bailiffs upon a feri fuciat, conjunctim 
& diuiſim: execution by two, or three, will be well. R. Pal. 52. 


tor- 1 Rel. 329. J. 5. 2 Kol. 137. Noy, 47. R. Cro. El. 913. 3 Bul. 210. 
bat 1 Rol. 406. Tel. 25. Hutt, 127. Co. L. 181. 6, 
it | 81 2 5 | So, 


Or, at leaſt, ought to expreſs, that he does it as attorney to ſuch 


[An attorney executing a deed for his principal, ſhould ſign in 


If an attorney makes a leaſe in his own name, it is void; neither 


a leaſe between the king on the one part, and A. of the other, and 


his own name; for the deviſor is dead. 9 Co. 77. a. 1 Rol. 3 30. J. 40. 


(C 15.) V here an authority need not be Aricbly purſued.] But now, 
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So, if an authority be coupled with an intereſt, it is not ſo ſtrictly 
taken : as, if land be deviſed zo executors to be ſold ; the ſarviyor ſhall 
ſell.. Co. L. 113. a. 181. 5. 

So, if an authority be directory to do a miniſterial aN, it need 
not be taken ſtrictly : as, if the king direct the deputy and council of 

| dreland to cauſe a biſhop to be inſtalled, Wc. and the deputy be 
changed ; the ſucceſſor and the council may do it. Pal. 27. 

If the king gives authority to the treaſurer, chamberlain, and ſub. 

treaſurer, or any of them, to pay ſuch a ſum, and to pay it, it is 


well. 1 Rel. 328. J. ult. Dub. 11 Co. 92. a. | 
So, an authority may be executed in part at one time, and in part | 
- at another: as, if land be deviſcd to be ſold ; it may be ſold part at 
one time, and part at another. Co. L. 113. a. | 
If there be a feoffment with a letter of attorney to make livery; 
they may make livery for part at one time, and for other part at ; 
another time. R. Mo. 280. : 55 7 
: So, if a man does all that his authority warrants, and more, it is J 
well executed. | | 8 
So, if the king accepts a judgment in ſatisfaction of a debt, pro- 
viſo that the barons of the Exchequer, or two of them, do not re— - 


yoke it, if three revoke it, it is within the proviſo, 1 Kol. 328. J. 42. 
So, if he does all that the Jaw requires, the authority is well ex- 

ecuted, tho” the direction of the party is not ſtrictly purſued : as, if 8 

a man has an authority to enter into land; if he comes as near as he 

can for doubt of death or mayhem, and makes claim, it is ſufficient. 90 


— tit... 
— — 2 . — — 
- 9 — = - * 
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Co. L. 258. a. 
j If a copyholder for life have licence to make leaſes for five years if bo: 
| the copyholder fo long live; and he makes a leaſe for five years general- 
N ly'; it is ſufficient, for it dctermincs by his death. R. 1 Rol. 331. 


J. 5. 

If upon a feoffment of 20 acres there is a letter of attorney to 
make livery accordingly, and 19 acres are evicted; if he makes livery 
of the reſidue, it is ſufficient. 17». 280. | | | 

| So, a circumſtantial variance in the execution of an authority is of 
not material. 1 Sal. 96. 
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| (A) When it lies. . brit 

| „ th 
N audita querela lies for a man in 0 or in danger of it, 25 

upon a judgment, ſtatute merchant, ſtaple, or ese 
v. | w 


„ 


* 
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when he has matter in fact, or in writing, to avoid ſuch execution, 
and no other means to take advantage of it. F. N. B. 102. H. 

As, if B. be taken in execution upon a ſtatute acknowledged by 
A. in his name. Bid. | - | | 
I the land of B. be recovered by the colluſion of A. who appears 
as tenant, and makes default, F. N. B. 103. 4. 

So, if execution be ſued upon a ſtatute before the time; the co- 


nuſor ſhall have an audita guerela, tho' the condition be afterwards 
broken. 1 R#/. 307. J. 20. | | | 


Or, upon a ſtatute taken without authority, or not duly ſealed. R. 
Cra. El. 233. 3 | 

Or, by dureſs. 1 Ch. R. E. of Oxford, 9g. 

So, if upon a ſtatute there be an ext.ut againſt one terre- tenant, 
and not againſt the others; the conufce thall have an avaita querela, 
quare the land of the others ſimililer extendi non debet ; or the terre- 
tenant ſhall have it to avoid the extent entirely, and ſhall have reſtitu- 


tion cum exitibus & dampnis, Semb. Mo 535. 


So, if upon a joint and ſeveral obligation, one of the obligors be 
ſued in B. R. and taken in execution; and the other in C. B. and his 
lands taken in execution by elegit, R. Hob. 2. R. 2 Bul. 97. 

90, if the conuſee of a ſtatute ſue execution againſt one feoffee, 
Cc. of the conuſor, he ſhall have an audita querela. Jon. go. | 

If upon a joint treſpaſs by A. and B. there be a recovery againſt A. 
in C. B. upon a declaration in London, and againſt B. in B. R. upon a 
declaration in another county, and A. pays the whole; B. after he has 
taken ſhall have an audita querela. R. Fon. 378. „ 

So, if a man pay a judgment, and afterwards is taken in execu- 
tion, tho' he has no writing for the payment. Per three Fudg. Poph. 
cont, R. 2 Cro. 29. 1 Ch. R. E. of Oxford, g. ; 

Or, if a letter of attorney was given to acknowledge ſatisſaction, 
which is loſt. 1 Ch. R. E. of Oxford, g. | 

If judgment was confeſſed upon an uſurious contract. 1 Ch. R. E. 
of Oxford, g. | 

Or, obtained by covin. Bid. | 

Or, againſt an infant, inveigled to be bail. Bid. | 

If after judgment, and error thereupon, the plaintiff releaſes all 
executions, yet affirms the judgment, and takes out execution upon 
it. Semb. 1 Rel. 11. | 7 

If two defendants are in execution, and one eſcapes, for which 
the plaintiff recovers, and has ſatisfaction againſt the ſheriff ; the other 
ſhall have an audita querela, R. 2 Mod. 49. ok 

If a conuſor being in execution marries the conuſee. Mo. 57. 
2 purchaſes a manor, to which the conuſce is a villein regardant. 

1 | | | | OR 

An audita querela is only a commiſſion to the juſtices to examine. 
And is in nature of treſpaſs; for damages are given, if the execu- 
tion be without right. 2 H. 4. 17.6. 8 . 

And it commenced 10 Ed. 3. Ray. 89. 8 

LB. K. directed one taken on an eſcape warrant on a Sunday to 
bring audita werela, becauſe C. B. thought a man could not, and . X. 
that he could not be taken on a Sunday. James v. Parſons, Fort. 374. 
V. How determined ? . | 
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(B) At what Time. 


: AV audits quer ela lies, quia timet. Co. L. 100. a. 
And therefore, the conuſor in a ſtatute ſhall have it before exe. 

cution ſued. 1 Rol. 306. J. 8. | | 

Or, before a ſuit commenced upon the ſtatute. 1 Rol. 306. J. 12. 

So, may the heir of the conuſor. 1 Rol. 306. J. 8. 12. 

So, if judgment be againſt three, and one is taken in execution 
they ſhall all have an audita guerela. R. Jon. 378. 

But a purchaſer under the conuſor of a ttatute, Qc. ſhall not 
have an audita querela before execution ſued againſt him. 1 Rel. 30g, 


l. 45. 50. | | 

ge defendant himſelf ſhall have an audita querela, upon a re. 
leaſe to him by the plaintiff after verdict, and before the day in bank, 
till there be judgment againſt him; for perhaps the plaintiff will never 
enter up his judgment, 1 Rol. 306. J. 17. | 

| Yet, if there be judgment againſt A. in C. B. in treſpaſs, and 
againſt B. and C. in B. R. for the ſame treſpaſs, and A. pays all the 
damages againſt him, and afterwards execution is ſued againſt B., he 


and C. may join in an audita guerela, tho' C. is not yet aggrieved ; for 


he is privy to the judgment againſt B. R. Jon. 378. Cro. Car. 


443+ 
(C) When it does not lie. 


BU where the party had time to take advantage of the matter, 
which diſcharges him, and neglects it, he cannot af:erwards be 
helped by an audita querela. 1 Rol. 306. J. 30. Ray. 89. D. 1 Sid. 


43+ . 
As, in a ſcire facias upon a judgment, if the ſheriff returns /cire 


fect, and there be judgment thereupon, the defendant ſhall not have 


an audita querela, if he had a releaſe after the firſt judgment; for he 
had time to plead it upon the return of the ſcire faciat. F. N. B. 
104. J. 1 Rel. 306. J. zo. R. Ray. 19. [I Will. g8.] | 
Otherwiſe, if the ſheriff return 1ihil, F. N. B. 104. J. Ray. 19. 
So, in a ſcire facias upon a recognizance, if the ſheriff returns him 
warned, the defendant ſhall not have an audita querela, becauſe he has 
performed the condition, &c. 1 Rol. 306. J. 32. Dan. 632. Adu. 
I Sal. 264. | 85 
Nor, for other cauſe, which he might have pleaded to the ſcire fas 
cias. R. Mb. 536. : 
So, none ſhall have an audita querela, who is not the party aggriev- 
ed: as, if execution upon a ſtatute, Oc. is ſued againſt one purchaſer 
only, who afterwards ſells to B., B. ſhall not have an audita querela 
2 the other purchaſers. K. 2 Bul. 17. Jon. go. Semb. Me. 
62. ES. | 
If there be an extent upon the land of E. who afterwards ſells to 
A., he ſhall not have an audita querela. Dub. 2 Cro. 227. | 
So, a man ſhall not have an audita querela, where the matter alleged 
does not diſcharge him: as, if two obligors are in execution, one dies 
or eſcapes, the other ſhall not have an audita guerela ; for it is no dil- 
charge to him. R. 5 Co. 86. b. 11 
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If A. be in execution upon a judgment in debt, upon a ſingle bill, 
the defendant ſhall not have an audita querela upon a ſuggeſtion of 
payment without an acquittance. R. 1 Bul. 140. 1 
Nor, upon matter ſuggeſted contrary to a verdict : as, if an 4 
for the hire of a ſhip lent to him, there be a verdict for the 
plaintiff, the defendant ſhall not have an audita querela, upon a ſurmiſe 
k that the ſhip belonged to the Muſcovy Company. Sav. 70. 

So, a man ſhall not have an audita querela to take advantage of his 
own wrong: as, if a priſoner break priſon and be retaken, he ſhall 
not have an audita querela,. tho' the execution was diſcharged by the 
eſcape. R. 3 Co. 44. b. K. 3 Co. 52. Semb. cont. Mo. 57. R. 
acc. Mo. 257. | | | | 

So, a man need not have an audita querela, where the matter b 
which he finds himſelf aggrieved, is void : as, if an extent be ſue 


againſt him, without any right. 1 Rel. 304. A. Pal. 274. 


(D) When there may be an Audita Querela, or other 
Remedy, at Election. 


* ſometimes a man may have an audita querela, or other remedy, 
at his election: as, upon execution againſt the iſſue upon a ſta- 
tute acknowledged by the tenant in tail; he may have an audita querela, 
or an aſſiſe. 1 Rol. 304. J. 25. 305. J. 20. 22. | _ 
If a conuſee ſue execution againſt one feoffee of the conuſor only, 
when there are ſeveral ; he ſhall have an audita querela, or a ſcire fa- 
cias. R. Fon. 90. | | | 3 
But if a man be diſcharged of an execution by an audita querela, 
where there is a double vexation, as if there be two obligors, and one 
is taken upon a capias ad ſatisfaciendum in one ſuit, and the lands of 
the other in another ſuit, he ſhall not be retaken, though the lands 
are afterwards evicted. Hob. 2. Vide 2 Bul. 97. 101. | 
So, where a man has cauſe of relief, which is not a matter of fact 
that need be tried, the court uſually helps him upon motion, without 
utting him to his audita querela. 1 Sal. 264. LI Ld. Raym. 439.] 
| [If defendant taken in execution, on judgment revived by two ſcire 
facias's, and nihils returned, moves for diſcharge on producing releaſe 
from teſtator ; if there is any doubt of its execution, the court will 
not relieve on motion, nor compel plaintiff to try it by feigned iflue, 
but leave defendant to his audita guerela, Mitford v. Cordiuell, M. 


17 G. 2. Str. 1198.] 


. 


(E) How the Proceeding ſhall be. 


(E 1.) The Proceſs. 


1 an audita querela, the proceſs is a venire facias, diftringas, alias, 
pluries, and if non eff inventus be returned, or that he has nothing, 
the plaintiff ſhall have a capias againſt the defendant. F. N. B. 104. U. 
Dy. 297. b. get | By e 
And if the plaintiff be in execution, a ſcire facias goes; if not, a 
venire. R. Mo. 811. 1 Sal. 92. 


So, if the audita querela be founded upon a record. 1 Sal, 92. 
f | | | 814 | And 


&” * 


LO 
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And if there be a default by the defendant upon a ſcire feci, or two 
nibili returned, the plaintiff ſhall live judgment. 1 Sal. 9 

But where an audita guerela is ſued quia timet, and the party is at 
large, there ſhall never be a ſcire facias. R. 1 Sal. 92. 


(E 2.) Out of what Court it ſhall be. | 


An audita querela ſhall be granted out of the court where the re. 
cord upon which it is founded remains, or returnable in the ſame 
court. F. N. B. 105. B. 

And therefore, if a man recover in B. R. or C. B. the defendant 
having a releaſe after judgment, and before execution, ſhall ſue the 
audita Ae out of B. R. or C. B., where the record is. F. N. B. 
105. B. 

80 if a recognizance be acknowledged in C. B. and execution be 
ſued upon it after releaſe, the defendant ſhall ſue the audita querela 


out of C. B. F. N. B. 105. B. | 
And ſuch audita guerela out of the roils of the ſame court is judi- 


cial. F. N. B. 105. B. | 
, Yet it may be original, and upon a judgment in C. B. it goes out 
of Chancery returnable in C. B. F. N. B. 105. B. | Ty 
So, upon a ſtatute merchant, or ſtaple, an audita querela iſſues out 
of Chancery; for execution cannot be ſued till the ſtatute comes into 
Chancery by mittimus. 1 Rol. 383. 1 Rol. 311. I. 42. | 

And therefore, in ſuch a caſe there cannot be an audita querela out 
of 5 tho” the capias upon the ſtatute be returned there, F. N. h. 
104. S. 

But it may be returnable in C. B. F. N. B. 104. S. or iy B. R. 

R. Cro. El. 208. | 

So, it may be returnable in Chancery, for the recognizance remains 
there, 2 Bul. 10. 1 Rol. 383. | | 


But an audita guerela cannot be granted out of any court return- 


able in the ſame court, where the record upon which it is founded is 
not there. e | | 

And therefore, an audita querela upon a judgment in B. R., return- 
able in Chancery, is bad. R. 2 Bul. 10. R. 1 Rol. 383. 1 Rol. 311. 
J. 40. Mo. 850. | 

And it the record be not brought into the court where the audita 
guerela is ſued, there ſhall be judgment againſt the plaintiff. . Cre. 
El. 33. | | 

3 an audita guerela ſhall not be allowed at the ſuit of ſeveral per- 
ſons upon ſeveral executions. R. Mo. 354. 

Y<t it is ſufficient that the tenor of the record be in the court where 
the audita querela is ſued: and therefore, if there be a judgment in 
York, and the record be removed by certiorari in Chancery, and thence 


by mittimus in B. an audita querela lies in B. upon this judgment. 


Bro. Audita Querela, 20. 


So, an audita querela lies in C. B. after a writ of error in B. R. 


Aft. Ent. 141. Dan. 640. | | 
Bo, an aydita guerela lies by an infant upon a ſtatute, before it be 


certified in any court. Dan. 640, 


3.) 
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(E 3. Allowange of the Writ. 


The writ of audita querela ſhall be allowed only in open court. 
1 Bul. 140. 2 Bul. 9. 2 She. 240. | hy 

And therefore, when the curſitor has wrote the writ, an allacatur 
ſhall be indorſed by the ſecondary in court. Vide Iutrod. 5. 

So, if it be irregularly granted, a vacat. ſhall be entred upon the re- 


cord. Mo. 354. - 2 : | 4 
And if bail alſo be given, it ſhall be diſcharged. 1 Bul. 140. 


(E 4.) Bail. 


If a man be in execution, and brings an audita guerela, he may find 
ſurety in Chancery corpus pro corpore, to have him in Chancery ſuch 'a 
day, and there to pay the ſum, if he does not prove it diſcharged by 
releaſe, &c. F. N. B. 105. F. 

And now by the f. 11 H. 6. 10. for that the ſurety found in 
Chancery was only to the king, which the king might pardon, the 
recognizor in a ſtatute ſtaple ſhall be bound as well to the party, as 

the king. php 

„ he ought to find ſurety in Chancery to the king 
and to the party ſeverally, in certain ſums. F. N. B. 105. F. Tel. 


We if there be ſurety that the plaintiff ſhall be in Chancery ſuch a 
day, ad Handum juri in hac parte, and that the plaintiff ſhall proſecute 
with effet ; this imports, that the ſurety pay the condemnation, if 
the plaintiff does not pay it, nor proſecute with effect. R. Tel. 59. 
2 Cro. 67. 1 Rol. 336. J. 45. 0 

And therefore, in a /cire facias againſt the ſureties, it is a good 
breach, that they did not pay. R. Yel. 60. 2 Cro. 67. | 

Bail ſhal} be found, that the plaintiff do appear at each day given 
by the court, and proſecute with effect, and if the judgment be af- 
firmed, the bail ſhall render him to priſon, or pay the condemnation. 
Mo 299. = | 

If there be judgment againſt the plaintiff in an audita querela, who 
ſurrenders himſelf in diſcharge of his bail, he ſhall be in cuſtody 
upon the firſt execution. Sal. 582. | 
In all caſes it is uſual, that the plaintiff in an audita querela be bail 
ed, if he ſhews matter in writing for his ditcharge, and the defend- 
ant be demanded, whether he can gainſay it. 1 Rol. 133. 384. 
2 Rol. 113. J. 5. | 

So, if he alleges payment, and has an affidavit of it. Semb. 
1 Rol. 384. 2 Cro. 29. 1 

So, if he alleges other matters in fact: as, uſury, Sc. Semb, 
2 Cro. 67. Cont. per Co. 1 Rol. 133. 384. Cont. 2 Kol. 113. J. 10. 
D. generally, 1 Sid. 286. ID 

MR he alleges infancy, after inſpection he ſhall be bailed. 2 Rol. 
113. J. 20. | 

And bail ſhall be allowed in open court. 1 Bul. 140. Latch, 113. 

Yet if the plaintiff be in execution, he ſhall not be bailed till the 
defendant plead. Compl. Att. 214. | | 

So, there ſhall not be bail upon articles produced, which do not 
amount to a diſcharge, but an agreement that he ſhall be diſcharged. 
R. 2 Cro. 218, Vide oft. (E 5.) (E's. 
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E 5.) Superſedeas. 


If an audita querela be founde@ on a writing, and the plaintiff be 
not in execution, after proof of the deed in court, and bail given, the 
pact; upon motion, may have a ſuperſedeas, Vide Introd. 5, 
1 Sal. 92. | ; 

And if the writ abate, upon a ſecond writ purchaſed he may haye 
PIs: F. N. B. 104. R | ww” 

So, if the plaintiff be not in execution, there is no need of bail; 
for it is only requiſite when he is diſcharged. Fon. 378. . 

But if the plaintiff be in execution, there ſhall be no ſaperſedias. 


Com. Att. 214. 


Nor, unleſs the audita querela be founded on a writing. Vid. In. 


trod. 5. 

Or: if the plaintiff be nonſuited, and afterwards ſue another writ, 
he ſhall not have a ſperſedeas in the ſecond writ. F. N. B. 104. 0. 

So, an audita querela is no ſuperſedeas, till a ſuperſedeas be ſued, 
2 Sal. 92. | | | 

DO, if a fates be granted upon the proceſs of venire facias 
before bail found, it ſhall be quaſhed as irregular. 2 Sho. 239, 240. 

So, the writ ſhall not be allowed, nor a ſuperſedeas thereupon, 
unleſs the releaſe, &c. upon which it is founded, be proved by the 
- witneſſes preſent in court. 1 Sid. 351. 


(E 6.) Declaration. 


In the declaration in an audita querela, the better form is, that the 


plaintiff recite the whole record of the recovery; or quod cum quidam 
A. nuper ſcilicet, &c. implacitaſſet quendam B., &c. ſuper quo he found 
bail, zalitergue in eadem curid naſtrd proceſſum fuit, quod prædictus A. 
recuperet, &c. Co. Ent. 87. b. c. 

If there be an audita querela, to be aided againſt a recognizance, 
ſtatute, Sc. the declaration ought to ſhew the defeazance. Dy, 


297. b. 


A variance between the audita.querela and the record abates the writ, 


F. N. B. 104. R. | | 

So, if the plaintiff recites the whole recovery, and then the finding 
of bail in placito prædicto, by which it does not appear to be found 

pendente placito, it is bad. Co. Ent. 87. b. 

So, if there be a capras againſt the principal, and then a capras 
againſt the bail, without a ſcire facias, it is bad. Co. Ent. 87. b. 

[But where there is an audita guerela by two, the death of one 
ſhall not abate the writ, for the ſurvivor is not to be reſtored to any 
thing he has Joſt, but to diſcharge himſelf of the execution ; and 
thereupon notwithſtanding the death of the other, he may proceed 
for a diſcharge in toto for himſelf. Vent. 34. 3 Med. 249.] 

The declaration ought to comprehend only one gravamen, or at 
leaſt, if it mentions ſeveral, it ought to rely upon one only other- 
wiſe it will be double. F. N. B. 104. R. Cro. El. 809, D.. 
297. b. | | 

"And the plaintiff ought to ſhew himſelf to be aggrieved, F. N. B. 
104. F. 5 

But if- the plaintiff ſays, that he aaf tenant of a meſſuage, and the 

conuſee ſued execution againſt him only, ad grave dampnum ; this 1 


* 
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ficient to ſhew, that he was tenent at the time of the execu ATE 
verdict for the plaintiff, R. Latchy 412. Den. 90. 3 Bul. 3 2 5 


oy 4 if he ſays, that the land was delivered upon a liberate ; it is a 
ſufficient averment that the plaintiff was ouſted. 

And it is enough that the declaration ſhews a ſufficient gravamen, 
tho” it be defective in the matter alleged for aggravation of damages: 
as, if the plaintiff allege, that one conuſor was in execution, and eſcaped, 
and that afterwards the conuſee the lands of the plaintiff the other conuſar 
eidem C. deliberavit, where it ought to be, by the ſheriff deliberari pro- 
curavit ; for this is only for aggravation, the eſcape being matter ſuf- 
ficient for his diſcharge. R. Cro. Car, 153. | 

Vide Pleader, (2 W 40. | 


(E 7.) Judgment. 


If the defendant does not plead, after a ſcire facias, and two nihils, 
there ſhall be judgment againſt him. | 
But if the judgment be after one nibil, it is error, R. Tel. 88. 
If the defendant pleads, and afterwards makes default upon the 
2 facias ad audiendum judicium, there ſhall be judgment againſt 
im. 
If there be judgment for the defendant in an audita querela, before 
be have execution upon his firſt judgment, he may afterwards purſue 
his execution upon that. 1 Vent. 264 5 
If the defendant in the firſt judgment was in execution before the 
audita querela, and in that there is judgment for the defendant, he 
ſhall purſue execution upon the judgment in the audita querela. 
Vent. 264. 5 9 | 


AUDITOR. 
Auditors in Accompt, 


Vide Accompt, (E 7, &c.) 


Auditors of the Exchequer. 
Vide Courts, (D 14.) 


AVERAGE. 
Vide Chancery (21). 
AVERDUPOTRTS. 
Vide Leet, (L 5.) 
AVERMENT. | + 
Vide Pleader, (C 50, &c.—E 33.)- 4fion upon the Caſe for Defama- 


tion, (G 8, 9.) - Afion upon Statute, (A 3.)— Amendment 
e and Sale, (B 10. Deviſe, (N 25.) — Record (E).— 


* 


AULNAGE. 
Vide Trade, (C 5.) 
AV OI DAN Cx. 
Vide Advowſon, (C 2.) —Eſzliſe, (N t, Sc.) 


AVOWRY. 
Pide Cofts, (A 4.) - Pleader, (3 K 13, &c.)—Temps, (G 14.) 


AURUM REGINA. .- + 
vide Roy, (F 2.) 
AUTHORITY. 

Authority of an Attorney. 
Vide Attorney, (B g, 10.—C 8, &c.) 
Authority of Juſtices of Peace. 
Vide Fuftices of Peace, (A 8.—B 1, Cc.) 
Authority of Law. 
Vide impriſonment, (H 4, Sc.) 
Authority of the Pope. 
4 ide Fuftices, (K g.)—Pepery, (A 1.—B 4.) 


Authority of a Sheriff. 
Vide Viſcount, (C 1, &c.) 


Authority of a Viſitor, 
Vide Viſitor. 

AUTREFOITS ACQUIT.. 

Vide Appeal, (G 11.) 
AUTREFOITS CONVICT. 

Vide Appeal, (G 9.) 

*  _AW AR D. 

* 5 25 Vide Arbitrament.— Chancery, (2 K 1, &c) 


„ 41 1. 
(A) Bail; what fall be. 


AIL ſigniſies a guardian, or keeper, Cc. 4 It. 178. 
A man bailed is, where any one arreſted, or in priſon, is deli- 


appear at a time aſſigned, or otherwiſe tq anſwer for him. 

And therefore, the bail may keep the Jerfon committed to them in 
their cuſtody, for their indemnity. 4 Js. 178, 179. 

Or, if he be at large, they may reſeize him, and bring him be- 
fore a juſtice to find new bail, or to be committed to priſon. Hal, 
P. C. 96. ; | | 

— this they may do upon a Sunday. Mod. Ca. 231. Vide in 
Temps, (B 3.) | | | | 

So, they may detain him in the compter, Cc. till by habeas corpus 
he can be turned over to the proper priſon, Mod. Ca. 247. 

And if he be charged with a debt of the king in the compter, this 
does not hinder his commitment to the proper priſon, though the 
king oppoſes it. R. Mod. Ca. 247. | 


(B) Mainprize ; what ſhall be. 


M AINPRIZE is, where any one takes upon him to be ſ urety for 
another. 4 nfl. 179. Hal. P. C. 96 | 


And therefore every bail is mainprize, but every mainprize is not 


bail. 4 Inſt. 179. 


For a man may be mainperned, who never was arreſted, or in pri- 


ſon. Ibid. | 

As, in an appeal of felony, if the defendant wage battle, the plain- 
tiff (hall find mainpernors for his appearance, tho' he was not in 
priſon. Vid. I | Eo as 
So, if a man be mainperned in B. R., another cannot file a bill 
againſt him, as he may where he is bailed. 4 It. 180. 

So, if a man in execution ſue an audita querela, or a ſcire facias 
upon a releaſe, &c, he ſhall find mainpernors, and not bail, becauſe 
he is the plaintiff. 4 Inf. 179. e 

If mainprize is refuſed by the ſheriff, &c. when it ought to be al- 
lowed, a writ de manucaptione lies. F. N. B. 250. 


Or, he may have a writ out of Chancery directed to the ſheriff, Sc. 


to bail him, id. 8 
(C) Pledge ; what ſhall be. 


A Pledge is he who undertakes, or is ſurety for another. 4 Int. 


180. | | | | 

And therefore every bail and mainprize, fri&e loquendo, is a pledge. 
4 Inſt. 180. | 

But a pledge is ſuch as the demandant or plaintiff finds, where 
the writ ſays, Si querens fecerit te ſecurum de clamore ſuo proſoquends, 
for then the plaintiff ſhall find pledges for the ſecurity of the king's 
amerciament, if the plaintiff be nonſuited. 4 1. 180. 

When pledges ſhall be found, and how, vide in Pleader, (& 16.— 
3 K ö.) , 


* 
* 


vered to others, as his bail, who ought to keep him to be ready to 


8 „ 
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So, by the /. IV. 2. 2. there ſhall be pledges de re babends,. 


Vide 2 Inft. 340. 4 Inft. 180. Vide Pleatler, (3K ;.) 
So, pledges ate ſaid to be thoſe who voluntarily are ſurety for an- 
other. 4 Inf. 180. | | 


As in Magna Charta, c. 8. Plegii debitorum non reſpondeant quamdiu © 


expitalis debitor ſufficiat. 2 Inſt. 19. 
Pledges are thoſe who plevy other things than the body of a man. 


2 Inſt. 19. 


(D) Caution; what ſhall be, 


80, in the ſpiritual court, caution ſhall be given. 


And it is-juratory, when a man makes oath in ſmall offences ” 


mandatis eccleſia. 2 Lev. 36. 
Fide-juſſary, when he gives an obligation with ſureties to do ſo 


Pignoratitia, when he gives pledges for the ſame intent. Bid. 
But an obligation can be taken only upon a writ de cautione admit- 


tendg. bid. 


f (E) Surety; what ſhall be. 


* is a general word, which comprehends all the former. 
4 Inft. 180. | 
And it ſhall be given by the common law, or by fatute. 4 Inf 
180. | | 
By the common law, upon a writ of ne exeat regnum. Tide 2 Inſt. 
40, 41. | | 
Upon a ſupplicavit for the peace. Vide Forcible Entry, (D 16, 17.) 
So, by the /. 34 Ed. 3. 1. upon default of good behaviour. 


: (F) What Perſons are bailable. 


(F 1.) In Criminal Caſes. 


(F t.) By the by criminal caſes, all perſons were bailable by the 
common law. I common law, except for homicide. Hal. P. C. 97. 
2 Inſt. 42. 


And the caſe of homicide was introduced by ſtatute. 2 If. 186. 


189. | | 


If any one was indicted of felony, by an inquiſition ex officio before 


the ſheriff, bailiff of an hundred, Cc. as he might be till reſtrained 


by the ff. 28 Ed. 3. 4. and the ſheriff refuſed to bail him, a writ de 


matiucaptione. lay to the ſheriff, c. F. N. B. 250. 


But an obligation for the enlargement of a man taken for treaſon, 


was void by the common law. R. 1 Lev, 209, 
Or, for eaſe and favour to any one in execution for debt. 1 Lev. 


209. 


(F 2.) Who are not bailable by the ſt. W. 1. 15. ] But now, by | 


the . V. 1. 3. ſheriffs or others cannot by writ, or without writ, bail 


* Ron accuſed of treaſon, which concerns the king. 2 Inſt. 189- 
« 4 + 98. ; 


of 
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counter feiting the king t ſeal. 2 Int. 188. H. P; C. g8. 

- 04-1 gs os 2 Inſt I. 188. 15 C. 98. 

Which were treaſons by the common law, and ſince declared ſo 
by the . 25 Ed. 3.1. 2 Inft. 188. 

And it ſeems to comprehend all offences there declared to be 
treaſon, 

Nor, perſons taken by command of the king, or his juſtices, or Juſtices of 
his fore, 

. committed by the perſonal command of the king, tho? it 
be illegal, can be bailed only in the ſuperior courts at Vęſiminſter. 
2 Inſt. 187. 

40 Nor perſons accuſed of woe feloniouſly done. H. P. C. 98. 2 It. 
188. 

(3) Of the death of a man; which is mentioned by the f. V. 1. 
15. as an offence known not to be bailable before. 2 Inft. 186. 

And therefore a man is not bailable for murder, H. P. C. 98. 

Nor, for manſlaughter, or /e 3 if he confeſſes the fact 
upon his examination. H. P. C. 

Or, if he be taken with the manner, ſo that it is apparently known 
that he killed another. H. P. C. 99. 1 Rol. 268. 

(4) Nor, perſons accuſed of open offences ; for the reaſon of bail is, that 
it is dubious, whether the party be guilty ; but where he is no- 
toriouſly guilty, he ſhall not be bailed. 2 Inf. 188, 9. H. P. C. 
100. 

(5) As, if he be outlawed; for he is thereby attainted of the felony. 
2 Inſt. 187, 8. H. P. C. 101. | | 

And by the ſame reaſon, if he be convicted by verdict, or confeſ⸗ 
hon, 2 Inft. 187. H. P. C. 101. 4 tft. 178. | 

Or, if the mittimus mentions, that the felony was cgnfeſſed upon 
examination. 4 %. 178. Per Haught, 3 Bul. 114. 

Tho? upon the verdict curia adviſare vult, whether he ſhall have 
clergy, &c. 1 Bul. 88. R. Dy. 179. a. | 
(6) So, if he has abjured ; for ſuch an one is attainted by his con- 

ſeſſion. 2 [nft. 187. H. P. C. 101. 
(7) An approver ; for he confeſſes himſelf guilty. 2 r 188. 
101. 

(8) Thoſe who are talen with the manner, for there the crime is 
manifeſt. 41:4. 

And by the ſame reaſon, perſons taken upon hue ont cry. 
H. P. C. 101. 


(9) Theſe who Baus broke the king s priſon ; for that is a preſumption | 


oF guilt. 2 Iii. 188. H. P. C. 102. 


(10) Thieves openly known and notorious. 2 Inſt. 188. H. 102. 

(11) Appellees by approvers, unleſs they are of good fame, till the ap- 
prover dies (or waives the appeal); for the confeſſion of his own 
guilt induces a preſumption of guilt in the appellee. 1bid. 

| Perſons in execution. 


p Or, puniſhed by any ſtatute with impriſonment for their of- 
ence, 


/ 


(F 3.) Who are bailable fince the ſtatute.] But the / . 1. 1 | 

which mentions ſheriffs, gaolers, c. does not d bros to judges 0 m | 

ſuperior courts; and therefore B. K. may bail in all caſes, as for 
treaſon, 
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treaſon, murder, Ec. at their diſcretion. 2 If. 185, 6. - Hal. P. C, 


98, 99. 104. R. 1 Bul. 85. 2 Jon. 210. Latch, 12. Sti. 116. 
418. 2 Jon. 222. : Pr. Reg. 64, 65. 67. 5 Mod. 323. a 


And by the . 31 Car. 2. 2. if any committed for high treaſon or 


felony, petition in open court the firſt week in term, or firſt day of 


ſeſſions of oyer and terminer, or gaol delivery, to be tried, and be 


not indicted next term or ſeſſions, B. R., on the laſt day of term, or 
the juſtices of oyer and terminer, or gaol delivery on the laſt day of 
ſeſſions, are required, on motion, to bail him, unleſs oath be made, 
that the king's witneſſcs could not be produced that term or ſeſſions, 
Vide in Habeas Corpus. | 
But the prayer muſt be the firſt week of the term in perſon, or 
by counſel ; otherwiſe it is not neceſſary to bail him. R. 1 Vent. 
So, the prayer ought to be the firſt week of the term for perſons in- 
dictable in Middleſex,” and for perſons indictable in a county where 
B. R. does not fit, the firſt day of the ſeſſions there; for the words 
ſhall be conſtrued ditributivs. R. Sho. 100. 
If bail be ſuſpended by a ſubſequent act: the firſt week, Ec. after 
that act is determined. 1 Sal. 103. | 
. in high treaſon, when a ſeſſion paſſes without proſecution. 
When he has been a long time in priſon, and his life is in danger. 
x Sal. 103, 104. | | 
So, bail upon murder found by the coroner's inqueſt ; for the evi- 
dence appears. 1 Sal. 104.. | 
Otherwiſe, if a bill be found by the grand inqueſt. id. 
There is no difference as.to the bail of a peer, or a common perſon, 
Bid. | | | | 
Yet B. R. will not bail for treaſon, murder, manſlaughter, Q. 


unleſs there be a reaſonable cauſe. 1 Bl. 35. 1 Rol. 268. " 


3 Bul. 113. Dan. 678. R. 5 Mod. 455. Ray. 381. 

And therefore, after a conviction of manſlaughter, they will not 
bail before clergy. 5 Mod. 288. 1 Sal. 103. Yet there one was 
bailed, where there was no other queſtion. 

Or, after an indictment for murder upon an affidavit of the fact. 
x Sal. 104. Skin. 683. | 

And now perſons accuſed of any offence, are bailable by all perſons 
who have power to bail, where bail is not taken away by the ff. M. I. 
or any ſubſequent ſtatute. | 

And therefore, where a man is accuſed only of manſlaughter, and 
non liguet that he committed the fact, he may be bailed. H. P. 2 
99. Dub. per Troiſd. 1 Vent. 93. | 


So, where he is charged with giving a dangerous ſtroke, if the per- | 


ſon be alive. H. P. C. 99@ 

Or, with a miſdemeanor only. 1 Sal. 104. - : 

So, by the flat. W. 1. 15. perſons accuſed of command, force, or aid 
of a felony, ſhall be bailed. 2 Inſt. 189. 

Or, of receiving of thieves or felons, Ibid. i 

And by equity, all acceſſoriẽs before or after are bailable. H. P. C. 
100. 5 
But if the principal be attainted, and the acceſſory indicted, he 
ſhall not be bailed till he pleads to the indictment. H. 100. 80 

, 


XX DM : 
— > PQ IF) 


So, by the fat. W. 1. perſons accuſed of larceny ſhall be bailed ; which 


is intended, if they be of good fame, and not taken with the manner. 
Reg 268. 2 Inſt. 189. H. 100. Vide F. N. B. 249. G. 

And by equity, thoſe accuſed of burglary or robbery, H. P. C. 
100. 

So, perſons accuſed of petit larceny only. 2 Inſt. 189. E. 100. 

Or, impriſoned for light ſuſpicion, it they be of good fame. Reg. 8 3. 
2 Infl. 189. H. 100. 

And xo ſha!l be light os ag ſeenis to be in the diſcretion ol 
the juſtices. H. 102. 

So, an appellee after the death of the approver, unleſs he be a known 
thief. 2 Tnft. 190. | 

Or, after the appeal waived. 2 Inf. 188. H. 102. 

Or, in the life of the approver, if he be of good fame. Bid. 

So, for a treſpaſs, for which he fhall not boſe life or member, 2 Inft. 
1% 25 $00. - + 

And by the fat. 23 H. 6. 10. a perſon in cuſtody on an indictment 
of treſpaſs. 

And by conſequence, for al erimes under felony, where bail is not 
taken away by any ſubſcquent ſtatute. H. P. C. 98. 

As, for all miſdemeanors. Mod. Ca. 179. 

[A perſon committed for high treaſon generally, four terms hav- 
ing paſſed fince his commitment, without proſecution, ground for 
K. B. to bail him. Rx v. Wyndham, Str. 2.] 

So, a preſent indiſpoſition ariſing from the confinement. Did. ] 

[But not a family diſtemper. 7:4.) 

Nor, when the illneſs ariſes from the act of the priſoner (as when 
Harvey of Combe ſtabbed himſelf after examination). id.] | 
[B. K. bail a convict for a libel, being very ill, before judgment. 
Rex v. Biſhop, Str. g.) f 

[B. R. will not b a gaoler committed by a juſtice for murder, 
by coafining a priſoner in an unwholefome room, tho' he had been 
acquitted on four indictments for the like offences. Rex v. Acton, 
M. 3 G. 2. Str. 851.) | 

[B. R. will bail an appellee for murder, who has been acquitted on 
an indictment for the fame crime. Ce vid. v. Bambridge, H. 
3 C. 2. Str. 854.} 

[But not an appellee for . who has not been indicted. Bid. 

[Yet if afterwards there appears any affected delay in the appel- 
lant, the court will bail him. Bid.) 

[And ſo if the appellee was pardoned after conviction on the in- 
diclment. Pyle v. Grant, H. 3 G. 2. Str. 858.] 

[If on ſpecial verdict on indictment for murder, defendant obtains 
the king's pardon, pleads it, and it is allowed, he ſhall not be obliged 
to give bail to appear to anſwer an appeal, tho' the heir is beyond 
ſea; for fat. 3 H. 7. extends not to pardons, but to acquittals by 
rerdid. Rex v. Chetwynd, H. 17 G. 2. Str. 1203.] 

Lord Baltimore charged on oath with a rape on Sarah Woodcock, 
and two women acceſſory before the fact, bailed. H. 8 G. 3. 4 B. FYa 


2179. ] 


(F 4.) Who may bail.) The juſtices of B. R. may bail in all caſes 
at their diſcretion. Ante, (F 3.) 
Vor. I. Tt | B. R. 
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B. R. may bail, tho? the coroner's inqueſt has found it murder, if 
they think the depoſitions do not amount to it; and they will not bail 
if they think the depoſitions amount to murder, tho' the coroner's 
inqueſt has found it manſlaughter. Rex v Dalton, T. 5 Geo, 2. Str. 


I. 

B. R. will bail a man and his wife committed for felony, if there 
has been an aſſiſes ſince their commitment, and they have endeavoured 
to bring on the trial. And they will permit the defendant's affidavit 
to be read. Nex v. Bell, MH. 11 G. 2. Andr. 64. 8 

[If one is committed for manſlaughter, and it appears by the de- 
poſitions before the coroner that it is no more, the court will admit 
him to bail. Rex v. Magrath, M. 19 G. 2. Str. 1242.] 

[The defendant, who had been committed for having © with force 
and arms made an aſſault on the proſecutor, with intent fcloniouſly 


to ſteal, take, and carry away from the perſon,” Sc. was bailed, 


becauſe he was not charged with any offence within the at. 7 G. 2. 
c. 21. which enacts, that if any perſon ſhall © make an aſſault with 
an offenſive weapon, or by menaces, or in a forcible manner demand 
money, &c. from any other perſon, with a felonious intent to rob 
ſuch perſon, he ſhall be guilty of felony. Rex v. Remnant, B, R. H. 
33 G. 3. 5 T. K. 169.) 

In an original ſuit before them by indictment or appeal. Hal. P. C. 
104. 1 Bul. 85. | | 

Or, upon a commitment returned upon a habeas corpus, or certierari. 
H. 104. | 

[B. R. may bail one convicted and: committed for a month, for 


keeping ale-houſe without licence, on certiorari brought, and if the 


conviction confirmed, will commit him for the reſidue of the time. 
Rex v. Reader, M. 9 G. Str. 531.] 

So, upon an appeal by bill removed before them by certiorari. 
x Sal. 61, , 

I. R. cannot bail defendant found guilty on an appeal of murder, 
without the actual conſent of appellant. Reeve v. Trindal,, M. 7 G. 
Str. 402.] | 

[B. R. cannot bail one committed for a contempt of the Houſe of 
Lords, (Lord Shafte/2ury's caſe,) or of Commons (Alexander Murray's 
caſe, P. 24 G. 2.) ; nor for contempt of any other court in Wtmin- 
fler-Hall. 1 Wilſ. 299.] 

[LB. R. will not bail a perſon charged with highway robbery, if 
the proſecutor attends and inſiſts he is the man, notwithſtanding 
many .affidavits to prove an alibi, Rex v. Greenwood, T. 13 Gee. 2. 
Str. 1138. ] | 

LB. R. will not bail a perſon committed by a juſtice for aiding in 


running goods, without notice to the juſtice, and bringing habear 


corpus: Rex v. Norton, H. 1723, Bunb, 143.] 
[B. R. will not, on priſoner's application, permit ſurgeons to attend 
a wound of a perſon ſtabbed by a priſoner, to give account of it, in 
order to bail priſoner, the friends of party injured ſhould do it if they 
oppoſe bailing ; if ny do not, the court may order it for their own 
ſatisfaction. Rex v. Saliſbury, H. 9 G. Str. 547-] 
So, the Houſe of Peers may bail a peer committed upon an indict- 


ment for murder; if the indictment be removed before them by r- 


tiorari. R. Skin. 683, 4. 80 
* 
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So, juſtices of gaol- delivery may bail in caſes within their cogni- 
zance; as, if a man be convicted before them of homicide fe defen= 
dendo. H. 105. Poph. 96. 

Or, of homicide, and has a pardon to plead, I. 105: 

So, juſtices in eyre may bail. Poph. 96. | 

By the fat. 1 R. 3. 3. every juſtice of peace may bail, but not bes 
fore. R. Poph. 96. But this was repealed by the far. 8 H. 7. 3. 

By the fat. 3 H. 7: 3. two juſtices of the peace (one quorum) may 
bail perſons mainpernable by law, within their county, Hr. till the 
next ſeſſions or gaol-delivery, where they mult deliver the bail-piece 
on pain of 101. F. N. B. 251. F. 

And therefore, two juſtices may bail in caſes within their cogni - 
zance. H. 105. 

But one cannot bail. H. 105. But now, if one juſtice by his 
warrant can apprehend, one may bail. Mod. Ca. 179. 

And by the fat. 1 & 2 Ph. & M. 13. they can only bail perſons 
bailable by the flat. W. 1. 15. Poph. 96. | 

Nor thoſe, except in open ſeſſions, or by two juſtices (one quo - 


rum) preſent at the time of the bailment. 


And after examination of the priſoner, and information of the fact 
and its circumſtances; which bailment and examination they muſt 
certify at the next gaol- delivery. H. 105. 

And juſtices of the peace may bail before or after commitment to 
priſon. H. 105. F. N. B. 250. G. 

And after indictment and — againſt the offender. H. 106. 

Sheriffs and others might bail perſons impriſoned upon an indict- 


ment before them. H. 106. 2 /nft 190. F. N. B. 250: 


So, a conſtable might bail. Pop. 96. 

But by the Nat. 1 Ed. 4. 2: all . before the ſheriff or his 
officers ſhall be delivered to the next ſeſſions of the peace, and they 
cannot arreſt or proceed thereon, bn pain of 1001. 

Yet by the Hat. 23 H. 6. 19. the ſheriff may bail upon an indict- 
ment for a treipaſs. 

[But he has no authority to take a bond for the appearance of per- 
ſons arreſted by him under proceſs iſſuing upon an indictment at the 
quarter ſeſſions for a miſdemeanor ; he can take only a = 
for their appearance. Bengough v. Roſſiter, B. R. H. 35 
4 T. R. 505. Exchequer- Chamber, H. 35 Geo. 3. 2 H. Bl. 

So, upon an homine replegiando. H. 103. | 

But if the ſerjeant of the Houſe of Commons takes into his uſtody, 
by order of the Houſe, perſons accuſed of treaſon, Q. he gan 
them. R. 1 Lev. 209. R. Hard. 464- 

By the fat. 5 Ed. 3. 8. the marſhal of B. R. Prall not bail perſons: 
indicted, or appealed of felony, on pain of half 4 year's impriſonment 
and ranſom. . N. B. 251. J. 

Who may bail in civil actions, vide poſt. (F 10.) 


(F 5. Remedy far. net bailings] If bail be refuſed, when it ought 
not, a man may have a writ de odio & atia directed to the ſheriff, quod 


inguirat, &c. utrum A. _ & detentus in priſona, Sele rettatus ſit odio 


And if upon ſuch i inquiry, it be found, that he was accuſed for 


malice, or was not guilty, or that it was 7 d efendenda, or per infortu- 
T 


t 2 nium, 
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nium, a writ goes to the ſheriff de ponendo in ballium until proximam 
lam. 2 Inſt. 42. | 

And he ſhall be bailed to 12 mainpernors. Fleta, 1 ca. 26. ſe, 3. 
2 Inft. 42. 8 | 

Or, he may have an hemine replegiando, which lies niſi captus fit per 
præceptum regis, aut pro alin retto quare ſecundum conſizetudinem Angliz 
non fit replegia'ilis. 2 Iuſt. 55, Reg. 77. bo F. N. B. 66. E. 
do, upon an habeas corpus in B. R. the court may bail him, tho! 


there was a ſuthcient cauſe for his commitment. 2 Inf. 5 5. Pau, 


1:6. | 
So, if a ſheriff, bailiff, Q. refuſe to bail upon offer of ſufficient 
ſurety, when the man is bailable, he ſhall be amerced. 

So, if a juſtice of peace refuſe to bail, he ſhall be fined. Mod. Ca. 
179. | | 
. he was fineable by the common law. | 

So, if a ſheriff, &c. refuſed bail where he ought not, a writ de na- 

ucapti ne founded upon the At. V. 1. 15. went, commanding him 
th bail. F. N. B. 249. G. H. P. C. 103. 

But now, by the Hat. 28 Ad. 3. 9. all writs or commiſſions to the 
ſheriff, to indict or deliver, are taken away, and conſequently the 
writ of mainprize, H. 104. 7. N. B. 250. A. 

Remedy for not bailing in civil actions, vide pet. (K 6.) 


(F 6.) For bailing. auhen they ought net.] By the flat. W. I. 15. if 
a ſheriff, bailiff, Sc. who has the keeping of a priſon in fee, plevy 
any one nat pleviſable, he ſhall loſe the fee, and the bailiwick for 
ever, Vide 2 Inft. 190. | 

If an underyherift, c. does it without the will of his lord, he ſhal! 
have impriſonment for three years, and ranſom. 

If he takes money to deliver him, he thall reſtore double to the 
priſoner, ana ſhall be amerced. Vide 2 1nft. 190. 

By the fat. 1 & 2 Ph. & AM. 13. if a juſtice of peace offend aꝑainſt 
that act, upon proof before juſtices of gaol-deiivery, he ſhall be fined 
at their pleaſure, cho' by the common law he was fined only 5 J. as 
for a negligent eſcape. 4 I». 179. 

And therefore, if he bail a man not bailable, he may be fined at 
diſcretion. 4 J. 179. Ee... 

As, for bailing one taken upon an huc and cry, he was fined 40“. 
Hal. P. C. 101. 

- . So, if he takes inſufficient bail. H. P. C. 97. | | | 

So, if he bail a perſon not bailable, tho' it does not appear by the 
mittimus, that he was not bailable. R. Poph. 96. | 

So, the bailing of a perſon not bailable will be a negligent eſcape. 


(F 1.) What Perſons are bailable in Civil Actions. 


F 7.) By the common law.) By the fat. W. 1. 15. and by the writ 
de homine replegiando, it appears, that a man detained in priſon by thc 
ſpecial command of the king, that is, by proceſs out of a court of jul- 
tice, (for the king can commit to priſon only by his juſtices, ) ſhall 


not be delivered to bail by the ſheriff. 2 Inf. 187. F. N. B. 66. E. 
2 Sand. 60. | 5 
| ; 
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Nor, by juſtices of the foreſt. 2 Inf. 187. . 
$o, no court can bail a man committed to perpetual impriſonment 
by judgment. R. Alo. 666. N . 
And an obligation, for the enlargement of any one in execution 
for debt, was void by the common law. I Lev. 209. "IN 
But B. R. may bail in all caſes at their diſcretion. Vide ante, 


(F 3.) 


And therefore, upon error in B. R. of a judgment in B., if the de - 
fendant be in execution, tho' he is not bailable de rigore juris, yet by 


ſpecial grace he may he bailed, 2 Rol. 112. J. 50. 

And if-the error be apparent, he ſhall be bailed. X. Dy. 193. 6. 
in marg. D. 2 Bul. 164. Adm. 1 Rol. 386. 2 Cro. 401. Vide poſt. 
F 20} | | 

— if an error in law be aſſigned, he is uſually bailed, Per Co. 
3 Bul. 62. 

Otherwiſe, if an error in fzQt, 3 Bul. 62. 1 

Or, if there be error in parliament of a judgment in B. R., he ſhall 
not be bailed. 2 Rel. 112. J. 52. D. per Co. 2 Bul. 164. 

Or, if there be error in the Exchequer of a judgment in B. R., the 
Exchequer cannot bail. R. 2 Cro. 108. Cre. El. 731. 

And after the record removed into the Exchequer, B. R. cannot 
bail. R. 2 Cre. 108. | 

So, if a defendant in execution ſue an attaint in B. R., he ſhall 
be bailed for cauſe, though it is not uſually done. R. Cre. El. 5. 
Dy. 193. Rs, 

63 i he ſue an attaint in C. B K. Dy. 193. 6. Le: 

So, if he ſuc au audita. guerela upon matter in writing. * Vide Au- 
dita Duerela, (E 4.) 3 2 

i as F 4 

(F 8.) By /atute.] But now by the fat. W. 2. 13 Ed. 1. 11. if 
an accomptant committed to priſon be aggrieved by auditors, who 
will not allow his reaſonable cxpences, &c. he ſhall be delivered to 
mainpernors. | < | | 

By the far. 23 H. 6. 10. ſherifls and all their miniſters may deliver 
to bail or mainprize upon ſuſlicient ſurety, all perſons arreſted by 
writ, bill, or warrant in any perſonal action, fo that they obſerve the 
day and place limited in ſuch writ, bill, or warrant. | | 

And by the equity of this ſtatute, they may bail upon an attach- 
ment out of Chancery. ' Semb. 2 Vent. 238. 1 Vent. 234. K. cont. 
3 Leo. 208. | | 

[And on demurrer to a declaration on ſuch a bail-bond, the court 
will not preſume the plaintiff had no authority to take bail, unleſs 
{ome caſe be made in pleading to it. 2 Bl. Rep. 955.] 

Or, proceſs out of the duchy court, or the court of wards. Semb. 
Cro. El. 647. 

90, in an attachment of privilege, upon a prohibition, .or in pro» 
ceſs, upon a penal ſtatute, Per C. B.. Mich. 4 G. inter Field and 
Workhouſe. (Com. 264.) | | | 

But perſons cannot be bailed by the ſheriff, who are not legally in 
his cuſtody, but the obligation will be by dureſs, and void. 

As, if the ſheriff takes it upon an attachment out of the court of 
requeſts ; for it has no authority to iſſue ſuch proceſs. R. Cro. El. 
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So, if a man be arreſted in the county of B., and afterwards car. 
ried to another county, and there gives bail-bond to the ſheriff of B.; 
for ſuch obligazion of one out of his cuſtody is by dureſs. R. Crs, 
El. 745. 2 Jon. 76, | | 

So, if he gives a bail-bond, when taken upon an attachment for a 
contempt. K. in C. B. Field v. Workhoufe, Mich. 4 Geo. (Com. 
264.) for ſuch obligation ſhall be taken at the peril of the ſheriff, 
R. Sal. 608. | | 
By the ff. 13 R. 2. 17, he in reverſion, &'s, on being received, 
Oc. ſhall find bail to anſwer the ifſues of the land for the time he 


delays the demandant. 


In an action in C. B. againſt a peer, he ſhall find bail. KR. 2 Ly, 


173. 
[This cannot be law. Vid. 1 Inf. 131. 2 Toft. 50. 


(F.) Who not.] But by the /. 23 H. 6. 10. thoſe are except- 
ed, who are in cuſtody upon condemnation or execution. And 
therefore ſhall not be bailed, though they bring writs of error. 
1 Vent. 2. : | 

Or, upon a capias utlagatum, or excommunicatum, who ſhall not be 
bailed by the /. V. 1. 15. | 
Or, for ſurety of the peace. 

Or, by ſpecial commandment of the juſtices. 

_——— 

And therefore, if a man be committed by the court, he ſhall not be 


bailed. 1 Rol. 134. 


Or, by the chief juſtice. Bid. 


So, if he be committed by the king's counſel, Semb. 1 Rol. 134. 
© ER | - N | 
So, perſons in cuſtody of the ſerjeant of the Houſe of Commons, 


cannot be bailed by him. R. 1 Lev. 209. 


Nor, perſons in cuſtody of the ſerjeant of the marches, 1 Lev. 
209 2255 | 


* perſon back again into cuſtody, if there ſhould be judgment againſt 
im. | 

As, in error of a conviction for deer-ſtealing, a defendant in exe- 
cution ſhall not be bailed in B. R.; for if the judgment be affirmed, 
there is no remedy to haye the defendant in cuſtody. K. 1 Sid. 286. 
a Tab, 43, 3 1 ce 

© So, in error upon an indictment, by a perſon in execution for a 
fine to the king, he ſhall not be bailed. 1 Sid. 320. 

So, in an bomine replegiando, after an elongatus returned, the de- 
fendant being taken upon a capias in withernam, ſhall not be bailed, 
mw he confeſs the taking, and the cuſtody of the perſon. D. 
Ray. 475- 


et, a man in execution, &c.' may be bailed in many caſes in 


B. K., though not by the ſheriff, &'. ; as, if he brings error, attaint, 
 audita'querela, &c. Vide ante, (F 7.) ' Poſt. (F 10. 


So, if a man be taken upon an excommunicato capiendo by the fe 
El. 23. he ſhall be bailed by B. R., though not by the ſheriff, Cc. 
1206-122 -- | peed nn ee. 5 

And I be affery caption to the bjſhop of e ee ann: 


" 


So, B. R. will not bail where there is no remedy for bringing 
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fie, a writ ſhall go to the biſhop to take the caution, and deliver 
kim; and if he does it not, a writ goes to the ſheriff to deliver him. 
2 Inſt. 189. | Lp | . 

So, upon an excommunicato capicndo, a man may be bailed, while 
the return is under the conſideration of the court. R. 1 Sal. 105. 

Yet, this is in the diſcretion of the court, and may be refuſed. 
1 Sal. 106. Es | 

So, in error upon zu indictment, it may be refuſed. Did. 

So, the court of B. R. will not diſcharge a defendant out of cuſ- 
tody, on filing common bail, on the ground that he has become 
inſane ſince the arreſt. Kernot v. Norman, B. R. E. 28 Geo. 3. 
2 T. R. 390.) h | 

Nor, even if he be inſane at ti e time of the arreſt, Nutt v. Ver- 
ney, B. R. M. 31 Geo. 3. 4 T. R. 121.) | 

[The court refuſed to order a bail-bond to be cancelled on an affi- 
davit of the defendant that he was not the 'perſon, and left him to 
his plea in abatement. Salter v. Shergold, B. R. H. 30 Geo. 3. 
3 T. R. 572.] 


(F 10.) Who may bail.] The court of B. R. bail in all caſes at 
their diſcretion. Ante, (F 3, 4.) 4 

And therefore in error before them of a judgment in C. B., if the 
error be apparent, the plaintiff in error, tho' he was in execution, 
may be bailed. Vide ante, (F 7.) | 

So, in error of a judgment in Ireland. Pal. 286. 

In error to reverſe an outlawry. Dy. 195.6. | ; 

In error to reverſe an outlawry, in an appeal. 1 Sid. 316. 

But aſter the record removed out of B. R. the court cannot bail. 
R. 2 Cre. 108. | 3% 

So, C. B. may bail in actions depending before them. 


As, in an attaint in C. B. by a defendant in execution, the court 


may bail. Dy. 193. 6. VEL 

And bail is uſually taken de bene eſe before à judge at his cham- 
bers. Pr. Reg. 73. 
And if the plaintiff does not except againſt it within twenty 
days following, it ſhall be filed and allowed as good. Pr, Reg. 68. 

Ray. 96. : TP 
| And it ſhall be taken as good bail before filing, till diſallowed by 
the court. Pr. Reg. 79. 

; And if the defendant does not file it, the plaintiff may. Pr. 
Leg. 7 

8 filazer, or his clerk, attends the court, or a judge, 
when the defendant puts in his bail; otherwiſe there ſhall be no 
_ Per Rule in C. B. Tr. 1 W. M. Vide Rules and Orders of 

B. 104. 

But upon a writ of error out of B. R. the Exchequer cannot bail; 
for they have no authority but to affirm or reverſe the judgment. 
R. Cro. El. 731. R. 2 Cre. 108. | 4 
So, after a writ of error upon a judgment by the barons brought 

in the Exchequer-Chamber ; bail to the error ſhall be taken by the 
chancellor and treaſurer, and not by the barons. Sav. 31. | 
By the ,. 4 K 5W & M. 4. juſtices of aſſiſe may take bail in 

any cauſe depending at Wefminſer, which ſhall be tranſmitted to 
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one of the juſtices or barons of the court, where the cauſe is de. 
pending. 1 | | 
The ſheriff may bail upon an homine replegiando. Hal. P. C. 103. 
And by the ff. 23 H. 6. 10. he ſhall let out of priſon on ſuffi 
cient ſureties perſons arreſted, c.; viz. the ſheriff and all other of- 
ficers and miniſters aforeſaid. And before are named fheriff, under. 


ſheriff, ſheriff's clerk, reward, or bailiff of franchiſe, ſervant, or bail i, | 


or coroner. 
So, the ſheriff muſt bail a perſon arreſted by proceſs out of the 
ſheriff's court in London. Cro. El. 77. by 

[The ſheriff cannot bail on an attachment, but a judge may, 
Anon. M. 8 G. Rex v. Bentley, M. 13G. Str. 479. Cent. La. 

Raym. 723. 
| _ So, the mayor, Cc. of a corporation, any one arreſted by proceſ; 
out of their court. R. Cro. El. 76. 

If a man be arreſted upon proceſs out of an inferior court, the 
ſcrjeant may take bail for his appearance. 2 Cre. 94. 

But a mayor, &c. who is judge of the court,” ſhall alone take 
bail to the action; for bail being matter of record, muſt be taken by 
the judge of the court. R. Cro. El. 76. R. 2 Cro. 94. D. Cr. 
Car. 196. | | | 

Tho! it be ſaid, that the bail before the ſerjeant was ſecundum con- 
ſuetudinem ville, it is not good, 2 Cro. 94. 

Or, the party may have a writ to the ſheriff out of Chancery, to 
bail him. F. N. B. 251. B. 

So, the ſerjeant of the Houſe of Commons cannot bail. Sem. 
Hard. 464. Vidg ante, (F 4.) . . 

Nor, the ſheriff n an illegal proceſs; as, upon an attachment 
out of the court of requeſts. R. Cro. El. 646. Vide ante, (T 8.) 

By the /. 4 & 5 . l. 4. the juſtices of the reſpective courts 
of Weſtminſter, or any two of them, (whereof the chief juſtice to be 
one,) may commiſſion under the ſcal of the reſpective court whom 
they think fit, other than common attornies or ſolicitors, to take 
bail in any fuit in the ſime court; which bail. piece ſhall be tranſ- 


> . * 
mitted to one of the juſtices or barons of the ſame court, who on 


ajidavit by one preſent at the taking, and fees, ſhall receive it as 
bail de bene efſe before the juſtices or barons of the ſame court. 

And ſuch bail may be juſtified on afidavits taken before the ſame 
commiſſioners. | 

And the commiſſioners may examine the cognizors of ſuch bail on 
oath of the value of their eſtates. 


By rules upon this act, the afidavit of the bail being taken, may 


be before the juſtice to whom the bail is tranſmitted, or before a 
commiſſioner authorized by the ſtatnte to rake affidavits in the ſame 
court, 5 V. M. Vide Rules and Orders of B. R. and C. B. 82. 
109. | 

; And the bail-piece ſhall be tranſmitted to a juſtice of the ſame 
court, in B. R. within eight days, and in C. B. within ten days after 
the taking, if it be taken within forty miles of Lenden or V. eftminſter , 
if it be above forty miles, in H. R. within fifteen days, and in C. F. 
within twenty days; or if the judge be in his circuit, preſently aſter 
his return. Vide Rules and Orders of B. R. and C. B. 82. 109: 


And the commiſſioner muſt have a book, in which he ſhall _ 
| 55 the 
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the names of the defendant and his bail, and of the plaintiff, the 
time, and by whom tranſmitted; and in B. R. the name alſo of 
the defendant's n Vide Rules and Orders of B. R. and C. B. 


83. 110. 
e which book the plaintiff or his attorney may reſort, to inquire 
of the ſufficiency of the bail. Ibid. 

But in C. B. a copy of the writ, whereon bail is required, muſt 
be written on parchment, and upon that the recognizance of bail in- 

groſſed. Vide Rules and Orders of C. B. 108. 

And the plaintiff-may except to the bail within twenty days after 
its being tranſmitted, and notice to him, or his attorney, of the 
taking. Vide Rules and Orders of B. R. and C. B. 83. 110, 

And upon exception, the defendant muſt put in better bail, or the 
bail given muſt juſtify themſelves in court by affidavit in court, or 
taken before a judge, or before the commiſſioner who took * bail. 
Vide Rules and Oraers of B. R. and C. B. 83. 110. 5 | 


(G) The Manner of taking Bail. 


(G 1.) In Criminal Caſes. 


IN the caſe of felony, the bail ſhall be bound by recognizance, 

each in a ſum certain, and the principal in double, that the prin- 
cipal appear at the next ſeſſions, or gaol-delivery, Cc. et ultra gui- 
libet eorum corpus pro corpore. 4 Inſt. 178. 

[But the defendant and his bail cannot be called upon | their recog- 
nizance without notice except on the day on which he is bound to 
appear. Rex v. Adams, P. 9 G. 2. B. R., H. 237. 

If a priſoner be brought up upon a capias "and cepi corpus returned, 

the bail ſhall be, that he appear de die in diem & de termino in ter- 
minum quouſque placitum terminetur & quilibet colpuc pro corpore. 4 Inſt. 
179. 1 Bul. 45. 


But if the priſoner be bailed bin the return of the writ, the _ 


bail ſhall be only bound in a ſum certain, and not corpus pro corpore. 
K. 1 Bul. 45. 

(If defendant indicted for perjury is acquitted, the bail ſhall be 
diſcharged from their recognizance, on motion, tho' the acquittal is 
not entred on record; for the acquittal appears on the poſfea, Rex 
v. Spenſer, H. 25 G.2. 1 Will. 315. 

Bail for ſtriking in We/min/ter-Hall ſedente curid ſhall be body for 
body. 1 Lev. 106. 

What bail will be ſufficient. Vide poſt. (K 1, Ge.) 
Bail in an appeal. Vid Appeal, (F=G 4. 6. 9.) 


(G 2.) In Civil Adions. 


[If defendant, before arreſted, puts in bail before a judge, and 
gives notice to plaintiff, who does not except in twenty days, the bail 
ſhall ſtand, the defendant, if arreſted, have a * Barnet, 
81.—Vide next caſe.] 

{Bail cannot be put in before arreſt, without conſent; and plain- 
tiff may arreſt defendant after bail before a Judge, and notice. 
Barnes, 83. 4. 1 


? 
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If perſona actions, the ſheriff, Oc. on an arreſt ſhall take bail by 


obligation in a reaſonable ſum, for the appearance of the defendant 
at the return of the proceſs. | 
(If defendant is ſued by wrong addition, he muſt give bond ac- 


* cording to the writ, put in bail above by his proper addition, and 


may plead the miſnomer in abatement. Barnes, 94. ] | 


Debt on bail-bond muſt ſhew that the bond was to the ſheriff by 


his name of office ; but if the declaration ſays it was to be paid to 
the ſaid ſheriff, &c. it is ſufficient. Symes v. Oakes, Shepherd v. Oakes, 
H. 4 G. 2. Str. 893.] 5 | 125 

[In debt on bail-bond, proceedings ſhall not be ſtayed, unleſs bail 


pay his principal's whole debt, and coſts, as well as his own coſts, 


and thoſe of the other bail. 2 Bl. Rep. 816.7] 
Who ſhall be ſufficient ſureties. Vide pot. (K 2.) 
How an appearance ſhall be enforced. Vide in Pleader, (B 3.) 


And a bond to appear at the return of the writ, ought itrialy 
to purſue the writ; otherwiſe, it is void, if there be a material 


variance. R. 1 Vent. 233, 234. 2 Jen. 46. 138. Vide Pleader, 
(2 W 25.) 
» the return of the proceſs, the defendant ſhall give bail to the 

ion. 

If common bail is ſufficient, he only files it; for it is no bail till 
filing. Pr. Reg. 73. | | 

If ſpecial bail be rgquired, the plaintiff may enter a ne recipiatur 
with the filazer, with whom the bail ſhall be filed. C. Alt. 45. 

If ſpecial bart be given in B. R., the bail are bound by the re- 


cognizance, (but not in a ſum certain,) that if judgment be given, \ 


and the defendant do not pay the condemnation, nor render him- 
ſelf to priſon, tunc debitum recuperatum fit againſt the bail, &c. 2 Cro. 

450. | 55 | | 
But in C. the bail is bound in a ſum certain to the value of the 
debt, or damages in the writ. 2 Cro. 645. Cro. Car. 481. 

yu the defendant himſelf need not be bound with his bail. R. 
1 Sal. 3. 

In an account before auditors, the defendant ſhall be bailed, and 
the bail bound, that the defendant appear de die in diem before the 
\ auditors, and afterwards in court, and if he be found in arrear, that 
he pay, or render himſelf, Lut. 49. 60. Cro. El. 82. Vide in Ac- 
compt, (E 8.) 

If an action be removed by habeas corpus C. B., the bail ſhall be 
bound, that the defendant appear upon eight days notice and plead, 
and if he be condemned, that he ſatisfy, or render himſelf, &c. 
2 Cro. 97. Vide poſt. (H- I). | 

N bail ſhall be given in an audita guerela. Vide Audita Querela, 
(E 4.) | 
By the ff. 3 Jac. 8. in error of a judgment in debt on a ſingle 
bond, K bond for payment of money, or in debt for rent, or any 
contract, no execution ſhall be ſtayed, unleſs the defendant be bound 
with two ſufficient ſureties in a recognizance of double the ſum re- 
covered, to proſecute the error with effect, and if * — be af- 
firmed, to pay the debt, damages, and cofts of the 
ment, and alſo the damages and coſts to be awarded for delay of 
execution. | | ; 
[Bail 


ormer judg- 
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[Bail is not requiſite on bringing a writ of error upon a judgment 
in an action of debt, founded upon a prior judgment, becauſe it is 
a caſus omiſſus out of the ſtatute, which is to be taken literally, and 
not to be extended by conſtruftion. 3 Burr. 1548. 1 Bl. Rep. 506, 
S. C. 4 Burr. 2117. Vide infra, p. 661.] „ 

| (It is not neceſſary to give bail in error on a judgment in debt for 
oods ſold and delivered, and on an account ſtated. Alexander v. 

iſs, B. R. M. 38 Geo. 3. 7 T. R. 449. Ablett v. Ellis, C. P. E. 
38 Geo. 3. 1 B/. & Pull. 249. 5 

And by the f. 13 Car. 2. 2. and 16 & 17 Car. 2. 8. in error i 
other actions. Vide for this in Pleader, (3 B 12.) | . 

[In error on a judgment on a bond for money, being the ſame 
ſum mentioned in certain indentures, plaintiff in error ſhall give bail. 


'  Defbordes v. Horſey, H. 7 G. 2. Str. 959.] 


[Recognizance in error on judgment, after verdiQ in ejectment, 
is in the value of two years profits, and double coſts. Barnes, 103.) 

[If error on judgment on a bond, that if plaintiff furniſhed a man 
with beer, defendant would pay not exceeding 100/., there need not 
be bail, for this is not a certain demand, but a quantum meruit. Thrale 
y. Vaughan, T. 16 G. 2. Str. 1190, Wilſ. 19.] 

{In error, the recognizance either of the plaintiff alone, or of ſure- 
ties, is ſufficient. Barnes, 75. 78.] | 

But if the plaintiff in error was in execution, the bail ſhall not be 
bound, that he render himſelf again in executiowm. R. Dy. 193. 1a 
marg. R. 3 Leo. 113. | Wo | 

Bail cannot be for part of a debt, but it ſhall be for the whole. 
1 Bul. 107. | 11 | 

And if 11 be for the execution only, it ſhall be amended, and made 
bail for the judgment, as well as the execution. R. 1 Bul. 107. 
2 Cro. 272. ES ; 2; ww | 

[After final judgment, bail cannot be put in. Barnes, 92.] 

If bail for one defendant be in Michaelmas term, for another in 
Hilary, it ſhall be amended, and made of the ſame term; for the 
plaintiff cannot proceed upon a joint action againſt two defendants, 
upon bail filed in ſeveral terms, Latch, 183. | 

(By rule in C. P. T. 36 Geo. 3. it is ordered, that from and after 
the firſt day of next term in all actions requiring bail, the defendant 
ſhall not be permitted to enter into the recognizance; but the bail 
ſhall each of them enter into a recognizance in double the ſum ſworn 
to. 1 Boſ. & Pull. Rep. 207.] | | 

Vide ante, (F 10.) 


(H) When Bail ſhall be filed. 


BY the /f. 5& 6W.& M. 21. common bail ſhall be filed within 
eight days after the return of the proceſs, upon pain of 5 /., for 
which judgment and execution ſhall be immediately awarded. 
[The rule for payment of 5 J. for not filing common bail, ſhall 
be abſolute on the firſt motion. White v. Holland, H. 13 G. Str. 


] . 
And the defendant does not appear, till he ſiles common, or ſpe- 
cial bail. Vide in Pleader, (B 1.) | 
And till he appears in B. R., or a cammittitur be entred upon the 
roll, the plaintiff cannot declare againſt him. Vide ibidem. Nor, 
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Nor, in C. B., till he files bail, or be brought into court by Jab W 
corpus. Vide in Pleader, (B 1.) | 


And by the courſe in C. B., where the action is removed by haha ſ1 
corpus, bail ſhalt be given before the action be depending in court. if 
2 Cro. 97, 98. | 
And if common bail be not filed, the attorney ſhall be puniſhed, th 
| 1 Rol. 372. 588880 | 15 
6 And upon motion it may be entred, tho' the attorney be dead. 
| 1 Rol. 372. | | be 
| If common bail be not filed in eight days, upon producing th: : 
writ and return, and a certificate, that it was not filed, there a! Se 
be judgment for 5 J., without more, ii, & c. 5 Med. 392. fu 
Yet, if bail be filed in B. R, the laſt day of the term in whic!; 
the bail is filed, it is good. R. Hob. 70. 1 Rol. 333. A 2 Cr. 2 
84. 5 
: And if no bail be filed, it is not error. R. Hob. 264, 5. K. cont. 
Cro. El. 894. R. acc.*2 Cro. 568. R. cont. Mo. 694. Semb. cont, S 
7 0 


Cro. El. 223. 

If bail be filed in one term, and another added the next term, it 
ſhall be bail only of the laſt term. 1 Sa“. 100. 

Bail in an action upon an arreſt ſhall be entred and filed in 
the office of the filazer, by whom the proceſs was made. Cont. 
Alt. 45. 

Bail upon an habeas corpus, or writ of privilege, ſhall be entred in 
the prothonotary's office, from which the habeas corpus or writ of | 
Privilege iſſued. Compt. Att. 45. 

Vide ante, (F 10.) 


— -——<_—— on > 


— 


(I) Bail in an Habeas Corpus. 


AIL upon an habeas corpus ſhall be before declaration. R. 


2 Cro. 97. 12 
If there be an habeas corpus to an inferior court in Londen, or : 
within five miles, to remove a cauſe, the defendant ought, within tn. 
four days after allowance of the writ, to give notice to the plaintiff, 0 
or his attorney, or ſuch as enters the plaint, in writing, of the names 0 
and additions of the bail, and before what judge, and when it will — 
be offered. Vide Rules and Orders of C. B. 16. 0 
= If the plaintiff, or his attorney, cannot be found, the notice ſhall 85 
| be the chief clerk in the inferior court, or his deputy ; and there ſhall 
4 be an affidavit of this, before the bail be taken. Vide Rules and Or- 7 
| ders of C. B. 16. : 
If there be no exception to the bail within 28 days after tender, 
upon an affidavit of notice, it ſhall be filed. 1 Sal. 98. Vide Rules 
and Orders of C. B. 16. which mentions 20 days. | ch 
And if it be not filed within four days after the 28, upon a cer- ch 
tificate thereof, a procedendo ſhall be granted. Vide Rules and Orders x 
ef C. B. 16. | | 
d And where the habeas corpus is returnable immediatè, there ſhall * 
be a procedendo, if bail be not given within eight days. Vide Rules 


and Orders of C. B. 16. | 3 

An habeas corpus to the courts of London, or other inferior court 
within five miles, may be returnable immediat?. Compt. Att. 46. Vide 
Rules and Orders of C. B. 15. 99, 
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So, in all removals by habeas corpus, bail ſhall be given, if there 
was bail in the inferior court. Mod. Ca. 242. 1 Sal. g G9. 

So, an executor, who has found bail in an inferior court, ſha 
ſind bail but not to pay the condemnation, but for appearance only, 
if the plaintiff declares within two terms. 1 Sal. 98. | 

But the bail in an inferior court will be good in a ſuperior ; for 
the party might have excepted to it therez except in Londen. 
1 Sal. 97. "0 | ; 

So, wo executor may be excuſed without bail, tho' the removal 
be by habeas corpus. Semb. 1 Sal. 98. 101. ; | | 

Or, if the cauſe of action in the inferior court be vexatious. 
Sentb. per Holt. 1 Sal. 101. But this is cauſe for diminution of the 
ſum in which the bail are bound, not for excuſing bail. 1 Sal. 102. 

So, if bail is not given in eight days after the habeas corpus al- 
lowed, a procedends (hall be awarded by the barons at any. time be- 
fore bail. | | 

[If defendant puts in bail, and plaintiff does not declare in two 
terms, the cauſe is out of court, -but there is no limited time for 


plaintiff to give rule to put in bail, Barnes, 90. ] 


Bail in an Audlita Duerela, 
* Vide Audita Querela, (E 4.) 


(K) What Bail ſhall be ſufficient. 
(K 1.) In Criminal Caſes. 


] N criminal caſes, the bail ſhall be in a ſum certain, or corpus pro 
corpore. Hal. P. C. 97. | 5 | : 

[But this latter method is now rarely uſed. H. H. P. C. vol. 2. 

125. 22 

5 57 bail is taken corpus pro corpore, and the principal run away, 

the bail are not hanged, but amerced. Rex v. Dalton, T. 5 G. 2. 

Str. 911. ] 

By the /. IV. 1. 15. that ſhall be ſufficient bail, for which the 
ſneriſf will anſwer, "IF | 

And therefore, there ought to be two at leaſt, H. P. C. 97. But 
uſually there are four. Pr. Reg. 68, | | 

[In an appeal for murder by writ on the civil ſide, two bail only 
are required; if on the crown fide by certiorari, there muſt be four. 
Vid. Caftell v. Bambridge, H. 3 G. 2. Str. 854. : 

And in felony they ſhall be ſubſidy men. H. P. C. 97. 

And the ſum ſhall be 4o/. at leaſt. H. P. C. gy. 

[The number of the bail, and their ſufficiency, and the ſum in 
the recognizances, is much in the diſcretion of him who is to take 
the * and therefore he may examine them on oath. H. H. P. C. 
2 vol, 125. | | 

[On articles of the peace, the court may require bail for ſuch a 
length of time, as they think neceſſary for the preſervation of the 
peace, and are not confined to a twelvemonth. 1 Term Rep. 696.] 


'LAnd where they had at firſt required for 14 years, they ee 
4 Wards 
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wards reduced it to two years, on its appearing that an information 

was depending againſt the defendant, which muſt neceſſarily be de- 1 
termined within that time. 1 Term Rep. 696.] | 

But a juſtice of peace may take money, as a pledge for the ſurety 


of the peace. Cro. Car. 446. an 

. (K 2.) In Civil Actions. | 4c 
By the fat. 23 H. 6. 10. the ſheriff, &c. ſhall let to bail, upon ac 

reaſonable ſureties of ſufficient perſons, having ſufficient in the ſam | 

county. | | | Y. 
And therefore, the ſheriff ſhall take ſufficient ſureties for his in- 

demnity. Cro. El. 6294. : 

Yet if he takes only one ſurety, it is good. Per Poph. Cre. E.. uf 

624. R. Cro. El. 672. 808. 852. 862. Cro. Car. 446. or 
And if the bail ſwear that they are ſufficient, and afterwards con- 67 

feſs that they were not ſo in court, they ſhall be put in the pillory. : 

Cro. Car. 146. 1 | ſh: 
So, if the ſheriff rakes bail, who has nothing within the county ; 

it is at his peril, and the bail ſtands. . R. Cro. El. 808. 852. 862. | Li 
So, bail, given to the ſheriff, will be ſufficient bail to the action. | 

1 Sal. 7. 66 
The court may accept money depoſited, in lieu of bail. Pr. Reg. 

66. 
But an infant ſhall not be accepted for bail. Pr. Reg. 68. 2 ve! 
Nor, a perſon, who claims privilege ; as, a tipſtaff in Chancery. 

1 Sid. 68. | | | ar} 

(Nor, an attorney. Dong. 466.] | | bo 
[Nor, clerk to defendant's attorney. Comp. 828.] 2 
Nor, ſheriff's officer, nor bailiff, nor any other perſon concerned 

in the execution of proceſs, nor perſons outlawed after judgment. as 

R. M. 14 Geo. 2.] . | | 19 
[Yet if a perſon, who by the rules of the court is not permitted to 

become bail, ſhall be put into the bail-piece, the plaintiff cannot take he 

an aſſignment of the bail-bond, and proceed upon it, as if no bail had C0! 
been put in. Dougl. 469.] | 
[And if notice of juſtification has been given by a new attorney, be 

not allowed by the court, the bail will not be permitted to juſtify. N 

Doug. 217. 2 Bl. Rep. 1323. | | 
[So, bail on a ze/tatum capiasr, from Middleſex, put in where the ba 

writ is ſerved, and not in Middleſex, is as no bail, and plaintiff may H. 

proceed as if defendant had not appeared. 2 Bl. Rep. 1061.] acc 

i cu 
(K z.) When common bail.) The ſum in bail, taken upon the Aal. on 

23 H. 6. 10. ſhall be proportioned to the cauſe of action. 1 Mod. 16. be: 
By the flat. 13 Car. 2. 2. the bail for appearance ſhall not be T 

bound in a penalty above 40 J. if the cauſe of action be not particu- 

larly expreſſed. X 2 
Before that, it might be to any ſum the ſheriff pleaſed. R. 2 Cre. By 

286. : 
And upon appearance, common bail ſhall be taken, unleſs the debt 35 

be above 10/. Pr. Reg. 72. | 

Or, in debt of a greater value, if the defendant be not taken, but 2 


ſurtendera himſelf upon the exigent. Sal. 496. 


Or, 


* 
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Or, appears upon a ſummons, attachment, or diſtreſs. 1 Med. 
236. f | . 
0575 upon a ſuperſedeas quia improvide, 


So, by the ff. 12 G. 29. in any proceſs, where the cauſe of action 

amounts not to 10/7. ; and in inferior courts, where it amounts not to 
OF. | 

: Or, if it amounts to more, if there be no affidavit of the cauſe of 

action. | | | 1 

So, there ſhall be common bail, in debt upon a penal ſtatute, R. 
Tel. 53. 1 25 : 

| 055 in an information upon a penal ſtatute generally. Per Holt. 

So, in debt, the defendant ſhall be diſcharged upon common bail, 
upon affidavit, that 10 J. is not due, if the plaintiff cannot deny it, 
or the plaintiff is in priſon upon an eſcape-warrant, c. Iod. Ca. 

63. [7id. 1 Wilſ. 335. which ſeems cont. ] | 
' $0, in error by an executor, of a judgment againſt his teſtator, he 
ſhall not find ſpecial bail within the f. 3 Fac. 8. | 5 

Or, of a judgment againſt himſelf. &. 2 Cro. 350. Cro. Car. 59. 
Lit. 3- 1 Sid. 183. Vide in Cofts (B). | 

So, in an action againſt an executor, or adminiſtrator. Pr. Reg. 
66. 3 Bul. 317. Tel. 53. Lit. 81. 2 Brownl. 293. | 

Or, againſt an heir. 2 Jon. 82. 2 Lev. 204. . 

[So, againſt the wite, if it be clear and notorious that ſhe is co- 
vert, and has no ſcparate maintenance. 6 Mod, 105. 7 Med. 10.7 

CA feme-covert was diſcharged out. of cuſtody, becauſe ſhe was 
arreſted without her huſband, though the writ was ſued out againſt 
both, and on eff inventus returned as to the huſband.” Edwards v. 
Reurke, B. R. MH. 27 Geo. 3. 1 T. R. 486.] on | 

[But if her coverture be doubtful, or the plaintiff has truſted her 
as a feme-ſele, (ſhe muſt find ſpecial bail. 2 B/. Rep. 903. 5 T. R. 
„ a „„ 

(If a married woman be holden to bail, the court will diſcharge 
her on entering a common appearance, if ſhe make an affidavit of her 
coverture. Prickett v. Croſs, C. P. Hil. 32 G. 3. 2 H. Bl. 17. 

[And alſo, if the plaintiff, by whom ſhe was arreſted, knew her to 
be covert at the time of e the debt. Watgrs v. Smith, B. R. 
M. 36 Geo. 3. 6 T. R. 45 1. YES, 

LA French woman and her huſband come over to England; the huſ- 
band gives her a power of attorney to tranſact his buſineſs, and goes to 
Hamburgh ; ſhe cohabits with another man, and trades on her own 
account with the plaintiff, by whom ſhe is arreſted. Under theſe cir- 
cumſtances the court will not diſcharge her on a common appearance, 
on the ground of her coverture, although the plaintiff appear to have 
been acquainted with it. De Gaillion v. L Aigle, C. P. E. 37 G. 3. 

I Boſ. & Pull. Rep. 8. | | 

Tho? it be upon an habeas corpus for removing the cauſe out of 

an inferior court. R. 1 Sid. 418. Cont. Lit. 81. 1 Lev. 245. 
But R. acc. 1 Lev. 268. 2 Lev. 204. R. 2 Jon. 82. | 
Or, againſt bail in another action. [Brander v. Robſon, B. R. T. 
35 Geo. 3. 6 T. R. 336.] 5 5 
Or, againſt a privileged perſon; as, an attorney, &c. 1 Mad. 10. 
2 Med. 181. 2 Brownl. 134. Sal. 544. | 
Otherwiſe, if an attorney be ſued by original. 2 Brownl. 134. 


do, 
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So, where the damages are uncertain; as, in treſpaſs generally, 


Hanſ#'s Introd. 2. 

Action upon the caſe for ſlander; and, generally, in other actions 
upon the caſe. 1 Sid. 183. | a 

Ejectment. Hanſ Introd. 2. 

Action for battery. 1 Mod. 2. | | 

Or, in account, till judgment guod compute? ; R. 1 Lev. 300. ex- 
cept in ſpecial caſes. Ney, 28. EI 

Or, in an action upon a bond given upon a replevin. 1 Sal. gg. 

In a replevin, or homine replegiando, where the detendant appears be. 
fore the capias in withernam. Sal. 582. | 

If he appears gratis, tho' an elongata be returned. Sal. 583, 

And there ſhall not be a ſpecial bail by reaſon of an ac etiam, where 
it is not requirable upon the merits of the cauſe. 1 Sid. 83. 

So, there ſhall be common bail, where the plaintiff was formerly 
nonſuited for default of a declaration. Per Holt. [Ld. Raym. 679. 
(Com. 94.) S. C. Infra, p. 661. cont.] | | 

Or, if the plaintiff does not declare within three terms after ap- 
pearance. Pr. Reg. 55. 71. 1 Mod. 25. 

[And the bail-bond cannot be aſſigned, when the original ſuit is 
out of court for want of declaring in time. 2 Bl. Rep. 876. 

Common bail may be filed at any time before the roll be marked 
for ſpecial bail, Pr. Reg. 67. | 

[A trooper, three days liſted,-receiving pay, but only learning to 
Tide, diſcharged on common bail. Bayley v. Fenners, Str. 2.] 

LA gunner in the artillery, tho” he has extraordinary pay, is within 


the deſcription of a common ſoldier, and to be diſcharged on com- 


mon bail. Johnſon v. Louth, Str. 7.] | 

[An armourer in a man of war is a common ſailor. Barnes, 114. 

[A perſon is in the king's ſervice whilſt his name continues on the 
books, tho' he has been abſent beyond his leave of abſence. Barnes, 
950 | | | 
An out-penſioner of Chelſea Heſpital is not a ſoldier. Barnes, 
432+] | 

[If the original debt does not require ſpecial bail, the court on 
motion will diſcharge ſpecial bail, and common bail ſhall be accept- 
ed in debt on the judgment, tho? above 10/7. ; and the court will ſtop 
proceedings pending writ of error. Gammage v. Watkin, P. 7 G. 2. 
Str. 975. Palmer v. Nudbam, P. 3 G. 3. 3 B. M. 1389.) 

[But the court will not ſtay proceedings until the defendant has 
put in bail. Smith v. Shepherd, B. R. M. 33 G. 3. 5 T. K. 9.] 

Nor, until he has perfected bail. Bicknell v. Long flaffe, B. R. 

M. 36 G. 3. 6 T. R. 455.) | 
(lf defendant is ſurrendred after judgment, and on lying two 
terms without being charged in execution, ſuperſedes himſelf, and 
the action is brought on the judgment, common bail is ſufficient. 
Hall v. Howes, P. y G. 2. Str. 1039. B. R. H. 244] 

Ulf plaintiff has marked his proceſs for bail when he ought not, 25 


in debt on judgment, where the original debt did not require it, and 


defendant has put in bail above ; yet the court will diſcharge it, and 
order common bail to be accepted. Rebinſon v. Nicholls, T. 10 G. 2. 
Str. 1079. Andr. 15.] | 


Cf plaintiff recovers in rr, and defendant obtains nander 
| — 85 anc 


- 


| BAIL ER. 
and plaintiff brings action againſt him for the goods, he cannot hold 
him to ſpecial bail, for by the former recovery the Property was 
veſted in defendant, Adams v. Broughton, T. 10 G. 2. Str, 1978. 
[If on dz being deficient, common bail is ordered to be 
taken, and plaintiff then makes ſufficient affidavit, takes out new writ, 
and holds defendant to bail, and next day moves to diſcontinue on, 
payment of coſts, defendant ſhall be diſcharged on common bail, 
and plaintiff pay coſts of the application. Belifante v. Levy, Fe 


17 G. 2. Str. 1209.] 


| [But if it appears that the bail who have juſtified are forſworn 
and worth nothing, and thereupon plaintiff arreſts defendant in a 


' ſecond action before he diſcontinues, defendant ſhall not be diſcharged 


on common bail. Olmius v. Delany, M. 18 G. 2. Str. 1216.] 

[If defendant is ſuperſeded, and then gives a note for the ſame. 
debt, and plaintiff arreſts him on that note, he ſhall be diſcharged on 
common bail. Taylor v. Waſteneys, M. 18 G. 2. Str. 1218. 

[If defendant is ſuperſeded for want of proſecution, he ſhall not 
be held to bail in debt on judgment in that cauſe. Barnes, 116, 
Cowp. 72. Infra, p. 661. contra.} | 

[But he may be charged in execution, after judgment obtained in 
the ſecond action. Cowp. 72.) bo 0 ma ay 

If defendant diſcharged on the inſolvent act, promiſes afterwards 
to pay the debt, and is arreſted thereapon, he ſhall be diſcharged on 
common bail. Turner v. Schomberg, T. 18 G. 2. Str. 1233.] _ 

[So, a bankrupt who, after his certificate allowed, promiſes pays 
ment of a debt due before the bankruptcy. Bailey v. Dillon, H. 
32 C. 2. 28. A. 936] - STEER ZIG 

[It is otherwiſe, if it appear that the bankrupt obtained his certifi- 
cate by fraudulent means. Vincent v. Brady, C. P. Mich, 32 G. 3. 
2111 | | 

[The court of C. P. will not diſcharge a defendant, who is holden 
to bail, for a debt contracted in this country, out of cuſtody, on a 
common appearance, on an affidavit of- his having become a bank- 
rupt in Ireland, and there obtained his certificate, but will put him to 
plead. Quin v. Keefe, C. P. M. 36 G. 3. 2 H. Bl. 553.) | 

[A judgment or decree in a court in France for damages, for a 
malicious proſecution, does not raiſe a debt here to hold to ſpecial 
bail. De Balfe v. Mackenzie, M. 19 G. 2. Str. 1243.) | 

(If a defendant be held to bail in this country on an inſtrument en- 
tred into in France, and by which inſtrument his property only, and 
not his perſon, was according to the law of France made liable, the 
court on motion will diſcharge him on entring a common appearance. 
Melan v. Fitzjames, C. P. M. 38 G. 3. 1 B. & Pull. Rep. 138. 

[An afhdavit made by plaintiff three years before on his goin 
abroad, is not ſufficient to hold to ſpecial bail. Collier v. Hague, 7 | 
21 C. 2. Str. 1270. | Fe 

If a judgment is in treſpaſs for above 100. or if the judgment is 
not for original debt or ſum above 10/., defendant ſhall not be held 
to ſpecial bail in an action on ſuch judgment. Creſſcy v. Kell, H. 
* 1. 1 Will. $39.) | . 

or, on a promiſe to pay the debt and coſts amounting to more 
than that ſum. Coup. 128. | * 
Vor- I. Uu [A de- 
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[A defendant may be holden to ſpecial bail in an action on 
a judgment for 10/. for damages and co, though the ori. 
ginal debt was under that ſum; and this is now the practice both in 
the courts of King's Bench and Common Pleas. Lewis v. Poti, 
K. Hil. 32G. 3. 4 T. K. 570.) | 

FA ſerjeant in the guards cannot be arreſted for a debt under 100. 
by proceſs of the palace court. GoodalPs Caſe, P. 21 G. 2. 1 Will, 


216, : 
it plaintiff in original action has ſpecial bail, and waives it, (as, 0 
by declaring in another county, ) he ſhall not have bail in an action Y 
on the judgment, and if it is taken, the recognizance ſhall be dif. 
charged. Crutchfield v. Seyward, P. 32 G. 2. 2 Wilf 93. Barnes, 
116.7 5 
[Bail in the original action, after judgment recovered againſt 
them on the bail-bond, may be holden to bail in an action on ſuch th 
judgment. Prendergaſt v. Davis, B. R. M. 39 G. 3. 8 T. KR. 85. I 
IIn action for malicious proſecution, where plaintiff was ac- 
quitred on flaw in indictment. Barnes, 76. otherwiſe for falſe impti- fo 
ſonment. ) Wh | 
[One diſcharged on an inſolvent aft, for debt due before the day. 
Barnes, 61.] | be! 
LAffidavit that A. and B. are indebted, is not ſufficient to hold 30 
them to bail. Barnes, 70.] ] 
In debt on bond, if plaintiff does not produce the bond on mo- the 
| 4 


tion, common appearancs is ſufficient. Barnes, 72. 

[For penalty given by act of parliament. Barnes, 80. 

[On bottomry-bong, ſhip loſt ; affidavits that it might have been 
ſaved, more affidavits that it was unavoidably loſt ; common appear- 
ance. Barnes, 87. | 

Duplicate of diſcharge under inſolvent act, entitles defendant to 
common appearance. Barnes, 100. 102. 105,] 

[So, a bankrupt's certificate. Barnes, 101.) 

[If there is bail in original action, bail taken in action on the judg- 
ment ſhall be diſcharged. Barnes, 107.] | | 

[If bail bring error, on award of execution againſt them on recog- 
nizance in error, bail is not required. Barnes, 194.] 1 

[Defendant arreſted at the ſuit of huſband and wife, action di- 
continued, defendant charged in cutiody for the ſame ſum and cauſe 
of action, at the ſuit of huſband only; /uper/deas, and common ap- 
pearance. Barnes, 113.) 

[Plaintiff nonſuited in B. R. brings action in C. B. for the ſame 
cauſe; common appearance. Barnes, 115.) . 

[If there is not an ac etiam in the præcipe left with filazer (tho there 
is in the capias) ; common appearance. Barnes, 117. 

| [Defendant ſuperſeded, and then action diſcontinued, he cannot 


be again arreſted for the ſame debt, with a ſmall addition not require 


ing bail. Barnes, 393-] | | 
| TIf plaintiff . his action by certiorari, defendant ſhall be 
diſcharged on common bail. Barnes, 399. - 
[If drawer of promiſſory note is ſued by drawee, and alſo by i. 
dorſee, common appearance in each. Barnes, 403. ] 4 
Plaintiff ſhall loſe his ſpecial bail where he declares differently fro 
his writ ; as, if the writ is in his own right, and he declares as 44 de 


tor. Helly v. Tipping, P. 10G, 3. 3 Wile 61.] 


CA defendant, having been holden to bail on an affidavit of a debt 
due from three defendants, as ſurviving partners of another de- 
ceaſed, was diſcharged on filing common bail, the declaration being 
for a debt due from the three defendants alone. Spalding v. Mure, 
B. R. T. 35 G. 3. 6 T. R. 363.] = 


(K 4.) When ſpecial bail.) But where the debt, or damages in an 
action of debt, detinue, treſpaſs for taking of goods, action upon tage 


eaſe, (except for ſlander,) amount to 20 J., ſpecial bail ſhall be re- 
quired. | | 
So, in deb: to 10/. or more. Pr. Reg. 72. 
So, in debt upon bond, 
Tho! it be dated twenty years before. 1 Sid. 63, | 
Tho? there was a compoſition with other creditors, which binds 


the plaintiff if well made; for perhaps it was not regularly made. 


1 Sal. 99. [Lord Raym. 383. ] y 
Tho' the obligation was by dureſs, or upon an uſurious contract; 


for that ſhall be tried. 1 Sal. 100. 
Or, for money won at play. id. 


So, if 2 defendant be outlawed, ſpecial bail ſhall be required 


before error allowed for reverſing it, by the f. 31 El. 3. R. Lit. 
301. | 
But by the /. 4 & 5 V. & M. 18. ſpecial bail before reverſal of 


the outlawry ſhall be required only where the court direCts. 


And if a ſpecial bail was. required before the outlawry, it ſhall 
now be ſo afterwards; otherwiſe not. Sai. 496, 

So, if an executor or adminiſtrator has been guilty of a devaſfa- 
vit. 3 Bul. 317. 1 Sid, 63. 1 Lev. 39. 245. 1 Sal. 9b. 1 Vent. 355. 

So, if there be a general judgment againſt an executor or admi- 
niſtrator, and he brings error; he ſhall find ſpecial bail within 3 ac. &. 
R. 1 Sid. 368. 1 Lev. 245. 

So, where a cauſe is removed by habeas corpus, or certiorari, ſpecial 
bail ſhall be given. 1 Lev. 268. 

[If a defendant be arreſted by proceſs of B. R., and removed by 


habeas corpus to C. P., he may put in and juſtify bail in either court, 


Knmuolys v. Reading, C. P. T. 38 G. 3. 1 Boſe. & Pull. 311,], 


Tho' the cauſe of action be of leſs value than requires bail in the | 


ſuperior court. [bid. 

So, ſpecial bail was required in trover, removed out of an infe- 
rior court, tho' the merits appeared againſt the plaintiff, Lerd Raym. 
767.3 | 8 
7 


(And the court will examine whether an action be bailable, tho“ 


removed from an inferior court by ha. cor., but will diſcharge de- 
fendant on common bail, unleſs the caſe be manifeſtly vexatious, 
2 Bl. Rep. 886.) 

50, where the plaintiff has privilege ; as, an attorney, &c. Pr, 
Reg. 68. But now an. attorney that ſues for fees ſhall not have 
ſpecial bail, if the cauſe of action does not otherwiſe require it. 


Fr. R. 74. By the ff. 13 Car. 2. 2. upon an arreſt by attachment of 


privilege, bail may be required above 401. 
So, where the damages are uncertain, the juſtices at their diſcres 
non may grant ſpecial bail: as, in battery, if it appears to be outrage - 


ous, Pr, Re * 72. 1 Sid. 276. 07. 
d 5 And 
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[And no counter affidayit ſhall be allowed to leſſen the bail directed 
dy a judge for an aſſault. 1 BY. Rep. 192.] 
In a conſpiracy, or falſe impriſonment. 


In ſlandering of a title; or, ſcandalum mag natum. Ray. 74. 2 Mad, 


215. R. 3 Mod. 41. 

In other action upon the caſe, Semb. 1 Sid. 276. 1 Lev. 39. 

In covenant, the bail ſhall be proportioned to the breach aſſigned. 
1 Sid. 63. | | ; 

So, OR upon bond for performance of covenants. 1 Sid. 63. 
x Sal. 100. : | | 

(But in debt on bond conditioned for indemnification, &c, the de. 
fendant ought not to be held to bail for the penalty, but only for 
the amount of the damages incurred. Doug. 449.] 

So, a priſoner diſcharged by the fat. of inſolyent debtors, ſhall 
find ſpecial bail, if he be afterwards arreſted for a ſum above 1000. 
R. Mod. Ca. 3o1. | 

So, after a capias in withernam, if the defendant plead non cepit, he 
may be admitted to ſpecial bail. Sal. 581, 2. 

90, if the principal does not appear at the return of the proceſs, 
the bail-bond for appearance ſhall not be diſcharged till ſpecial bail be 
given to the action. 1 Sid. 386. | : 

So, in debt upon a recognizance of bail, ſpecial bail-ſhall be given. 
Per tao J. 2 Mod. Cu. 237. | 

By the f. 12 G. 29. in an action above 10/. the plaintiff (ball 
make affidavit of the cauſe of action, and the ſum ſworn to ſhall 
be indorfed on the proceſs, and the ſheriff ſhall take bail for no 
"more. 

If the plaintiff requires ſpecial bail, he ought to give notice of it 
to the defendant's attorney. Pr. Reg. 70, | 

And notice by his attorney is ſufficient, tho? the roll be not marked, 
Pr. Rog 3h; © 

And if no notice be given, nor the roll marked before common 
bail filed, ſpecial bail ſtrictly cannot he required. Pr. Reg. 73. 

And the marking the roll, was only to ſhew the value of the ac- 
tion, which did not appear in the /atitat ; but now, ſince the /. 

13 Car. 2. 2. it is not neceſſary : for it is now expreſſed in the 45 
etiam. Pr. Reg. 74. | : 

And now, if it appears by the ac etiam that ſpecial bail is required, 
the defendant or his attorney ſhall give notice to the plaintiff, or his 
attorney, of the names, abode, and vocation of his bail. Mad. Ca. 


24 
a houſe at another, notice of bail, deſcribing him of the former place, 


is ſufficient. - Weddall v. Berger, C. P. M. 39 Gee. 3. 1 Boſe & Pull 


25.] 5 : 
[Where bail are regularly put in and excepted to, the defendant 


need not deſcribe them in his notice of juſtification, England v. 


Kerwan, C. P. M. 39 G. 3. 1 Boſ. & Pull. 335-] 

[If bail be put in without any deſcription, one of whom proves to 
be clerk to an attorney, and the other a perſon in a low ſituation, 
plaintiff may take an aſſignment of the bail- bond. Fenton v. Ruggles, 
C. P. M. 39 Geo. 3. 1 B/. & Pull. 356.] 34 
After notice, the plaintiff has 20 days to make exception to 1 
bail. Mod. Ca. 24. 1 Sal. 98. | 


[if a man carry on his buſineſs at a lodging in one place, and keep 


4k + 0 


If he does not except to, or does accept the bail, the attorney who 
put it in, ſhall file it in 20 days after acceptance, on pain of 40-5. 
By rule Trin. 13 Car. 2. B. R. Vide Rules and Orders of B. R. 26. 

If he takes exception, the deſendant muſt juſtify them in court, or 


change them within a convenient time upon notice; for the court 


requires an affidavit of notice, but there is no ſet time for it. Mod. 
. 24. | | SE. 

[It is no exception againſt bail, until the plaintiff give notice of the 
exception, Oldham v. Burrell, B. R. M. 37 Geo. 3. 7 T. R. 26.] 

[It is no objection to bail that they are indemnified by the ſheriff s 
officer. Neat v. Allen, C. P. E. 37 G. 3. 1 Bo. & Pull. Rep. 21.] 

[By a rule in C. P. H. 37 G. 3. it is ordered, that no perſon or 
perſons ſhall be permitted to juſtify himſelf or themſelves as good 
and ſufficient bail for an; defendant or defendants in this court, if 
ſuch perſon or perſons ſhall have been indemnified for fo doing by the 
attorney or attornies concerned for ſuch defendant or defendants.] 

[The court will reject bail who have received a verbal promiſe of 
indemnitv from the defendant's attorney, but will give him time to 
put in freſh bail. Greenfil v. Hopley, C. P. MH. 38 G. 3. 1 Bo. & 
Pull. r03.] | 

[The defendant was arreſted by the name of Weſtan, and declared 
againſt as Waſon, ſued by the name of Vgęſton, and the court re- 
fuſed to order a common appearance to be entred, and the bail-bond 
to be delivered up and cancelled. Symmers v. Waſon, C. P. M. 
38 G. 3. 1 B/. & Pull. 105. J | 

[But bail who ſurrender their principal need not juſtify. 2 BI. 
Rep. 758.] 4 | TT : 

Or, by conſent, the defendant may juſtiſy them at a judge's 
chamber. Mod. Ca. 24. | 


So, in vacation for neceſſity; but then he ought afterwards to 


juſtify them in court the next term. Mod. Ca. 24. [2 Bl. Rep. 


1064.) 


So, in error, the defendant ought to except, and give notice there- 


of in 20 days; and the exception ſhall be entred with the clerk of the 
errors. Mod. Ca. 230. | | | 

And he ſhall alſo ſerve a rule before execution. Mod. Ca. 230. 

Although plaintiff has been n prord in a former action for 

want of a declaration, yet defendant ſhall find ſpecial bail to a ſecond 
action. Turton v. Hayes, T. 7 G. Str. 439. Supra, p. 65 7. contra.) 

[In debt on a judgment, tho' defendant might have pleaded bank- 
ruptcy to the firſt action. Combs v. Blackall, M. 8 G. Str. 477.] 

(So, in debt on judgment by defendant in the original action for 
coſts of a nonſuit. 2 Bl. Rep. 1274.J 

[So, where a cauſe in which defendant has been held to bail, is 


referred to arbitration, and the arbitrator awards to plaintiff a ſum 


exceeding 10/,, defendant may be held to bail again in an action on 
the award 2 Term Rep. 756. | | 
[On a contract to re- transfer ſtock borrowed. Adams v. Verells, 
H.8 G. Str. 497.] | 
Un an action on a judgment, ſpecial bail may be required; but if 
plaintiff bring ſecond action on the ſecond judgment, it ſhall not. 


Chambers v. Robinſon, M. 1 G. 2. Str. 782.) 


And the court will grant /uper/>deas on the two firſt actions. Bid.) 


Un 3 (No 
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No bail is requiſite on error of a judgment in an action of debt 
upon a judgment. 1 Black. Rep. 506. Vide ſupra, p. 651.) 

[In debt on judgment, the defendant may be held to bail, if no 
bail given in the original action, notwithſtanding error brought on 
the original action and bail thereon. 2 Bl. Rep. 168.] 

[But bail ſurreptitiouſly put in are as no bail, and cannot ſurrender, 
Id. 1179.] | | 

[So, an attorney may be ſpecial bail in order to ſurteridet, tho' he 
cannot juſtify. . 1180.] | 

[The defendant having been holden to bail, but afterwards dif. 
charged on a common appearance, on account of the plaintiff de. 
claring againſt him on a different cauſe of action from that mentioned 
in the writ and afhdavit, may be again holden to bail in an action on 
the judgment. De la Cour v. Read, C. P. H. 34 G. 3. 2 H. Bl. 
278.] ; | 

_ (It is irregular to hold a defendant to bail in aſſumpſit, and then to 
declare in trover. Tetherington v. Golding, B. R. M. 37 G. 3. 7 T. R. 
80. | 

[In general a defendant cannot be holden to bail twice for the 
ſame cauſe; but if he be diſcharged the firſt time out of cuſtody 
for ſome act for which the plaintiff is not anſwerable ; ſuch as, an al- 
teration in the warrant to arreſt by the ſheriff's officer without plain- 
tiff's knowledge, in ſuch caſe the defendant may again be holden to 
bail. Houſin v. Barrow, B. R. H. 35 G. 3. 6 T. K. 218.] 

[Defendant, who had been arreſted in America, was again arreſted 
in this country for the ſame cauſe of action, and it was holden re- 
gular. Maule v. Murray, B. R. Hil. 38 G. 3. 7 T. R. 470.) 


[Plaintiff, after ſuing out common proceſs, may ſue out a bailable 


writ ſor the ſame cauſe, and arreſt the defendant before he diſcon- 
tinues the firſt action. Biſhop v. Potoell, B. R. E. 36 G. 3. 6 T. R. 
616. 


counties palatine, on proceſs from Weſtminfler-Hall, notwithſtanding 
12 G. c. 29. Smith v. Dudley, M. 12 G. 2. Str. 1102. Barnes, 89. 
[Leaving notice of the names, c. of the ſpecial bail under the 
party's door, is in no caſe ſufficient, Eice v. Keily, P. 7 6. 2 
. K. H. 28.) 


[if notice is not given, but after bail put in plaintiff inquires after 


the perſons, and declares himfelf fatisfied with them, it is the ſame 5 


as if he had notice before, 1b:4.] 

[If one ſues on flat. 9 Ann. c. 14. for money won of him 2t 
play, it ſhall be conſidered not as a penalty, but as a debt, and he is 
entitled to ſpecial bail. Turner v. Warren, M. 11 C. 2. Andr. 7o. 
Str. 1079.] ; | 5 

[If an affidavit be intitled “ plaintiff and defendant,” it is bad. 
Hollis v. Brandon, C. P. E. 37 G. 3. 1 %% & Pull. Rep. 36 — 
227] 5 

[Atidavits to hold to bail, before proceſs ſued, ſhall not be intitled. 
Reg. Cen. B. R. T. 37 G. 3. 7 T. R. 454. 


[An afſidavit to ſupport a rule / for ſtaying proceedings on 2 bail- 


band, Mould be intitled in the action againſt the bail. Roberts v. 
Gaddins, C. P. M. 39 G. 3. 1 By/. Pull. 337.3 


Ha rule be moved for to ſtay the proceedings on a bail-bond, it _ 


[A debt of 200. muſt be ſworn to, to hold to ſpecial bail in Wales, or 
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not be intitled in the original cauſe, but in the action on the bail- 
bond. Smithſon v. Smith, C. P. E. 17 G. 2. Whilles, 461.) © 
[It is no objection to an aſſidavit that it is not intitled “ in the 
King's Bench,“ or that it appears to have been taken before “ H. B., 
a commiſſioner, Ec. without adding, “of the court of B. R.,“ if 
in fact he were a commiſſioner of that court. Kennet v. Jones, B. R. 
.. . J T. R. . SC 
[Affdavits to ſet aſide an attachment that has been granted, (tho? 
not iſued,) in the courſe of a civil ſuit, muſt be intitled, © Rex v. The 
party to be attached,” & c. Rex v. Sher. of Middleſex, M. 38 Geo. 3. 
„K. 439-] ] 1 
: [The — will not order the bail- bond to be delivered up to be 
cancelled, becauſe the place where the affidavit to hald to bail was 
ſworn, is not mentioned in the jurat, Symmers v. Waſon, C. P. M. 
38 G. 3. 1 5% & Pull, Rep. 105. 1 5 
[The defendant, who had been arreſted in an action for penalties 
under the lottery-act, was diſcharged on common bail, becauſe the 


aſſidavit to hold to hail was intitled, there being no cauſe then in 


court. Rex v. Cole, E. 36 G. 3. 6 T. R. 640. Vide Information, (D 1.)] 
[The court will never allow a ſupplemental affidavit, excepting for 


the purpoſe of explaining an ambiguity in the original. Green, 


v. Redſhaw, C. P. E. 38 G. 3. 1 Boſ. & Pull. Rep. 227.)]J 

[In an action for the penalties of the lottery act, it is ſufficient if 
the proceſs ſtate the ſum to which they amount, as the debt, with» 
out deſcribing it as ariſing from penalties, or ſpecifying the offence,. 


provided there be an affidavit for that purpoſe. Rex v. Pacey, C. P. 


H. 36 G. 3. 2 H. Bl. 601.] | 

[lt is alſo a ſuſſicient compliance with the ſtatute 33 G. 3. c. 62. 
J. 38. to ſtate in the proceſs that the plaintiff “ is appointed by the 
commiſſioners of his Majeſty's ſtamp-duties to proſecute.” 4Ubid.] 

[The affidavit to hold to bail in B. R. muſt be poſitive, and not by 
way of inference ; in C. B. they admit of à croſs affidavit from de- 
fendant, and a ſupplemental one from plaintiff to ſupply the defects 
of the firſt. 1 Term Rep. 716. 1 H. Bl. 245. ]J]J] 

[It is not ſufficient for the plaintiff in an aſſidavit to ſwear that the 


| defendant is indebted to him in ſo much upon promiſes. Cope v. Coole, 


B. R. M. 21 G. 3. Dougl. 467.) 

If the athdavit on which the defendant is holden to bail is inſuf- 
ficient, the defect cannot in B. R. be ſupplied by another affidavit. 
1bid. N v. Pemberton, B. R. E. 34 G. 3. 5 T. R. 5 52.] 

[Defendant, who had been arreſted, was diſcharged on filing com- 
mon bail, on the inſufficiency of the affidavit, that ſtated that ** the de- 
fendant was indebted to the plaintiff in 245 J. for money lent by plain- 
tiff to defendant for the uſe of another, and for which the defendant 
promiſed to be accountable, and to repay, or cauſe to be ſecured to 
the plaintiff,” &. it not appearing in the affidavit but that the money 
had been ſecured according to the agreement. Bid. 

[An affidavit to hold to bail for ſtipulated damages, for not per- 
forming an agreement, muſt ſtate a breach of the agreement, Slin- 
ton v. Hughes, B. R. M. * 6. 3. (13.1 

[A party cannot be holden to bail for a penalty, but only for the 
ſum ſecured by the penalty. Hatfield v. Linguard, B. R. H. 35 G. 3. 
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An affidavit to hold to bail © that the defendant was indebted to 
the plaintiff in 1000 J. under an agreement in writing, whereby the 


defendant undertook to pay the plaintiff the balance of accounts, c. 


wwhich ſaid balance is your due and unpaid,” without ſtating that the ba- 
lance was 1000 l., was holden to be detective. Hatfeld v. Linguard, 
B. R. H. 35 G. 3. 6 T. R. 217.] 

In an adavit 
ſhould be ftated that the bill remains unpaid. Clarke v. Cavutborne, 
J. K. T. 37 G. 3. 7 T. K. 321.) | 

[An affidavit to hold to bail made by a third perſon, need not ſtate 

a connection between the deponent and plaintiff, Pieters v. Luytjes, 
C. P. E. 37 G. 3. 1 B. & Pull. Rep. 1.) PB 
_- [ Che court pill not diſcharge a defendant on a common appear- 
ance under the fat. 34 G. 3. c. 9. /. 7. on the ground of the plaintiff; 
reſidence in Holland. Bid.) | 

[If the affidavit is, that defendant borrowed 2000 J. of plaintiff on 


bottomry, which money is now due and owing to plaintiff by virtue 


of ſaid bond, as thereby may appear, it it is not ſufficient; for the 
money may be paid, and not appear : nor ſhall plaintiff be permitted 
to make ſupplemental affidavit; but defendant ſhall be diſcharged on 
common bail. Heathcote v. Goflin, T. 14 C. 2. Str. 1157.] 


LAffidavit by a merchant in London, that defendant owes plaintiff 


ſs much, as appears by plaintiff's aſſidavit made in Amſterdam, which 
deponent believes to be true, is not ſufficient to hold to ſpecial bail. 
Rios v. Belifante, P. 17 G. 2. Str. 1209. Vanmorſell v. Julian, A. 
22 G. 2. 1 Will. 231.) 

[Affidavit by a third perſon, that defendant is indebted to plaintiff, 
as appears, by account or by bill and indorſement or bond under de- 
fendant's hand, not ſufficient. Anon, H. 19 G. 2. Will, 121. Rol- 
lin v. Mille, T. 24G. 2. 1 Wilſ. 279. Kelly v. Devereux, M. 26 6. 2. 
Tt Vis. 339. Pomp v. Ludvigſon, 2 B. M. 655. Jennings v. Mar- 
tin. M. 4 G. 3. 3 B. M. 1447.) | 

Nor, by an executor, that defendant is indebted, as appears by teſ- 
tator's books. Str. 1219 } 

et a ſupplemental affidavit that he believer the debt to be due will 
be admitted in C. B. to hold to bail. 2 Bl. Rep. 850, 1 Term Kep. 


tiff as he verily believes. Str. 1226.] 

[But an affidavit in trover, that defendants have poſſeſſed them- 
ſelves of divers goods belonging to the plaintiff, and have refuſed to 
deliver them up; and that hey or ſome of them have converted them, 
&c. is ſufficient to hold them to ſpecial bail. Comp. 3 29. — 

[But affidavit that defendant is indebted to plaintiff in 10 I. © 4 
he computes it,” is ſufficient. Moultby v. Richardſon, T. 33 & 34 G. 2. 
2 B. M. 1032.) | 3 

[Afﬀidavit on the lottery-act 27 G. 3. c. 1. ſhould ſpecify the na- 
ture of the offence, and aver that the defendant has incurred the for- 
feiture; but the offence need not be deſcribed circumſtantially; nor 


is plaintiff obliged to ſwear that defendant is indebted to him to the 
amount of the penalty. 1 Term Rep. 705. ] | 


An affidavit, ſtating that the defendant mmfured or cauſed to be ine 


fured, was holden ſufficiently certain. Pritchett v. Croſs, C. P. H. 


32 Geo. 3. 2 H. Bl. 17.] [A plain- 


to hold to bail in trover for a bill of exchange, it 


4.4 
Nor, by plaintiff's book-keeper that defendant is indebted to plain - 
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' [A plaintiff who ſues for penalties under this act muſt make an 
affidavit previous to the ſuing out of the writ, ſpecifying the amount 
of the penalties ſued for, and that amount muſt be inſerted in the firſt 
proceſs, King v. Horne, B. R. T. 31 Geo. 3. 4 T. R. 349. 

[Where ſeveral perſons have ſeparately incurred penalties for 
printing illegal ſchemes of the lottery, a ſeparate affidavit muſt be 
made and filed againſt each of them; and if they be all joined in one 
affidavit, the irregularity is not waived by their putting in bail; but 
the court will on motion ſtay the proceedings againſt all of them. 
Goodwin v. Parry, B. R. H. 32 Geo. 3. 4 T. R. 577-] | 

[Two or more defendants in different actions cannot be holden 
to bail upon one affidavit. Gibby v. Lockyer, B. R. T. 19 Geo. 3. 
Doug. 217.) _ | "oY 

[Only the defendant or defendants in one action can be included 
in a bailable writ z ſecus, if the writ be not bailable. Holland v. John- 
fon, B. R. E. 32 Geo. 3. 4 T. KR. 695. : . 
II the plaintiff hold two defendants to bail on a joint writ, and 
declare againſt them ſeverally, the court of B. R. will ſet aſide all 
the proceedings. Moſs v. Birch, B. R. T. 34 Geo. 3. 5 T. R. 722.] 

[if an afſidavit ſtate two ſums of money to be due from the de- 
fendant to two plaintiffs, tho' only one writ be ſued out, the court 
will ſet aſide the proceedings. 6 T. X. 688.) 2 | 

[Special bail ſhall be required before the reverſal of an outlawry in 
a perſonal action, if a proper affidavit is made, tho? there was none 
before the outlawry. Serecold v. Hampſon, H. 16 G. 2. Str. 1178. 
Wilſ. 3.) Ken 

rOn proper affidavit the writ may be marked for bail in rover, 
without order of a judge; for it is more an action of property than 
a tort, Catlin v. Catlin, T. 16 G. 2. Str. 1192. Will. 23.] 

Un error on judgment in debt on bond, each bail muſt juſtify in 
the ſum recovered only, if it is double the ſum really due. Moor 
v. Lgnch, F. 21 G. 2. 1M 213]: | 

10 the plaintiff's affidavit is poſitive to the debt, no other affidavit 
can be received to contradict it. Thus if plaintiff in trouver againſt 
cuſtom-houſe officers for goods ſeiſed, ſwears they are indebted, they 
muſt give ſpecial bail, tho* the goods are in the king's warehouſe, 
and there is a ſuit in the Excheguer for condemnation, Emerſon v. 
Hawkins, M. 26 G. 2. 1 Wil. 335. Doug. 450.] 
| [Bail-bond taken in more than double the ſum ſworn to, is not 
void by ff. 126. 1. c. 29. Norden v. Horſley, P. 30 G. 2. 2 Will. 6g. 
Barnes, 159.) © | „ 

[Affidavit that defendant in juſtly indebted, (by flip of the pen 
for ig,) is no affidavit at all, and ſnhall not be made good by ſupple- 
mental affidavit, (as it might if the firſt was an affidavit, but omitted 
a neceſſary circumſtance,) and defendant ſhall be diſcharged on com- 
mon bail. Reeks v. Groneman, H. 4 G. 3. 2 Will. 224.] 

[If defendant gives ſpecial bail, and plaintiff declares in caſe, when 
it ſhould have been in covenant, by miſtale, (the writing being a 
deed, having been executed in Ireland, where no ſtamps are neceſſary,) 
and diſcontinues on payment of coſts, and brings ſecond writ for the 
ſame cauſe of action, defendant ſhall give ſpecial bail. Bates v. Barry, 
7. 8 6. 3. 2 Will. 381.] | 
{There mult be ſpegial bail, on action for forfeiture of * J. 

Or 


for having unſealed wrought ſilk, contrary to 26 G. 2. c. 21. And 
affidavit that plaintiff has cauſe of action againſt defendant for 2007. 
forfeited by him for ſo much filk, &c. is ſufficient. The act re- 
quires no affidavit. Rex v. Rebord, M. 5 G. 3. 3B. M. 1569.) 
[On an order of a judge, defendant may be held to ſpecial bail, 
on an action for criminal converſation; and the court will not 
enter into the merits, before trial, in order to diſcharge bail. Barnes, 
61. | | . | 

Special bail for damages ſworn to for deſtroying hop-poles; with- 
out judge's order. Barnes, 65.] 

[For not dancing according to articles. Barnes, 67.] 

[If there is a joint affidavit againſt two defendants, they cannot 
de held to bail on it ſeverally, on ſeparate actions. Barnes, Jo.] 

[On an affidavit that the maker and indorſer of a promiſſory note 
are indebted. to the holder, neither can be holden to bail; and it 
is ſuch an incurable defect, that if either be, he does not waive it 
by taking any ſtep in the cauſe. Huſſey v. Wilſon, B. R. E. 33 G. z. 
s T. R. 254] 

[Where there is a mere irregularity in the mode or time of pro- 
ceeding, the adverſe party may waive it, otherwiſe where there is a 
defect. Jbid.) 

[lf a defendant, on being informed a bailable writ has been iſſued 
againſt him, voluntarily give a bail-bond, he cannot afterwards object 


to the inſufficiency of the affidavit to hold to bail. Norton v. Dan- 


vert, B. R. M. 38 G. 3. 7 T. R. 375.) 
[A defendant by perfecting bail above, waives all objections to the 


ſufficiency of the affidavit. Chapman v. Snow, C. P. M. 38 G. 3. 


1 Beſ. & Pull. Rep. 132. 

[After notice of executing a writ of inquiry on a judgment by 
default, it is too late for the defendant to object to the affidavit on 
which he was holden to bail, that it omitted to negative any tender 
of the debt in bank-notes as required by the /. 37 G. 3. c. 45. D 
borough v. Copinger, B. R. M. 39G. 3. 8 T. R. 77. . 

[The objection ſhould be made in a reaſonable time after the error 
committed. id.] | | 
In an action for double rent, the affidavit muſt ſtate poſitively 
that the defendant is indebted to the plaintiff in ſo much, ſtating 
that the plaintiſf on, c. gave the defendant notice to quit on, c.; 
and that the latter held over, &c.; by reaſon of which, and by force 
of the ſtatute, an action has accrucd to the plaintiff to demand of 
the defendant, Sc. was holden inſufficient. Wheeler v. Cepeland, 
J. R. T. 33 Geo. 3. 5 T. R. 364.) 

LA., having been arreſted at the ſuit of B., gave him a draft for 
part of the demand, and agreed to ſettle the remainder in a few 
days; the draft was diſhonoured, on which B. again arreſted him 
on the ſame affidavit, and it was holden regular. Puckford v. Max- 
well, B. R. MH. 35 Geo. 3. 6 T. R. 52.) | 

CBailable proceſs was ſued out previouſly to the paſſing of the 
flat. 37 Geo. 3. c. 45. which requires an afhdavit to hold to bail to 
negative a tender having been made by the defendant in bank o 
England notes; this proceſs was renewed four ſeveral times without 
any new affidavit, and the fourth reuewal, on which defendant was 


arreſted, was ſubſequent to the paſling of the above act, and - wu 
| | 0 
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holden regular. Crooks v. Holditch, C. P. M. 38 Ge. 3. 1 B 
Pull. Rep. 176.] 1 12 855 | 

[Afﬀidavit to hold to bail in zrover, ſtating that „ the plaintiff's 
cauſe of action againſt the defendant was for converting and dif- 
poſing of divers goods of the plaintiff of the value of 250 J., which 
he refuſed to deliver, tho' the plaintiff had demanded the ſame, and 
that neither the defendant nor any perſon on his behalf had offered 
to pay to the plaintiff the 250/., or the value of the goods,” was 

holden inſufficient. Wooley v. Thomas, B. R. E. 38 Geo. 3. 7 T. R. 

o. | T6. | th 
* affidavit ſtated that a debt aroſe on a bill of exchange or or- 
der,” for, Oc. drawn by A. upon and accepted by the defendant, 
payable to the plaintiff; and on the affidavit alone the court refuſed 
to order the bail-bond to be delivered up. Wilks v. Adcock, B. R. M. 
39 Geo. 3. 8 T. R. 27.) 

[But the inſtrument declared upon appearing not to be a bill of 
exchange, the court on reading the affidavit and the declaration ordered 
the bail-bond to be given up on the defendant's filing common bail, 
on account of the variance. Jbid.] 

[An affidavit to hold to bail, ſtating, “that I, S. has made no 
tender to pay in notes of the bank of England,” excludes the poſſibi- 
lity of any other perſon having tendred for him, and ſufhciently 
complies with the ſtatute, Wyatt v. Smee, C. P. M. 39 Geo. 3. 
1 Be. & Pull. 244.) | 8 

In an affidavit made by the plaintiff's agent, (the plaintiff being 
abroad, ) it is ſufficient to negative a tender of the debt in bank- 
notes, * as the agent believes.” Munro v. Spinks, B. R. T. 39 G. 3. 
8 T. R. 284. ES, : | | 

{If a ſentence in a court in a foreign country, for A. to pay B., &c. 
is reverſed by a a there, A. cannot be held to bail 
here on that ſentence. Barnes, 73.] | | 

[Special bail may be required on a ſecond action on a bond, when 
plaintiff had been nonſuited in a former action. Ibid.] 

[The affidavit of an infamous perſon, who had been tranſported 
for picking pockets, and condemned for returuing, not ſufficient to 
hold to bail. Barnes, 79.) 


[Yet, the affidavit of one convicted of perjury was held ſufficient. 
Barnes, 116.] | | : 
In debt, aſſumpſit, trover, covenant by ac etiam, bail is of courſe ; 
treſpaſs, detinue, ſpecial action on the caſe, or of covenant, at diſ- 
cretion 3 for words none, unleſs ſlander of title. Barnes, 80.] | 

[In covenant, bail only where damages can be reduced to a cer- 
tainty: and on bond to indemnify, plaintiff muſt ſwear how, and 
how much he is damnified. Barnes, 108, 109.] | 

[Aſſidavit of plaintiff's attorney, that money appears due on bond, 
and defendant acknowledges it, ſufficient. Barnes, 82.] 

(If detendant is ſuperſeded by ſurpriſe, he may be again held to 
bail for the ſame debt. Barnes, 62.] | 

[There muſt be bail to an action on a judgment brought after 
error brought, and bail therein. Barnes, 71.) | 

(If defendant arreſted on /atitat removes himſelf to the Fleet, and 
plaintiff declares againſt him there, there need be no new affidavit, 
Barnes, 75] | 


Defendant 
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[Defendant ſhall give notice of juſtifying bail two days before day 
of juſtification, excluſive of Sunday. Barnes, 82. 303.] . 

[Bai] on action for meſne profits, after recovery in ejectment. 
Barnes, 8 F.] | 

[On agreement in writing, to deliver goods, or forfeit 100 . 
Barnes, 86.] 

[There muſt be poſitive aifidavit of debt due to a bankrupt's eſtate, - 
unleſs bankrupt refuſes to make it. Barnes, 91. 

. [Aﬀidavit by aſſignees of bankrupt, as appears by bankrupt's laſt 
examination, and as we believe, is ſufficient. Barclay v. Hunt, M. 
7G. 3. 4B. M. 1992. 5 | | 
[Or, as appears by bankrupt's books, and, I believe, for {wearing 
to belief, is ſufficient for executor, adminiſtrator, or aſſignee of bank. 
rupt. Tonna v. Edwards, H. 9 G. 3. 4 B. MH. 2283.] 

[But if any words render affidavit wunpoſitive ; as, defendant is in- 
debted for ſo much received, for which he has not accounted, common 
bail. Champion v. Gilbert, T. 7 G. 3. 4 B. M. 2126. . 

LAffidavit of debt, as appears by account, is made good by defend - 
ant's acknowledging the account. Barnes, 100.] 

[On debt on judgment in inferior court, there muſt be bail, tho' 
there was bail below. Barnes, 94. 

[Bail cannot juſtify at judge's chambers, but by conſent ; therefore 
if exception 1s in vacation, they have four days in term to juſtify, 
Barnes, 110, 111. 115.] 

[Bail reſiding in the country, may juſtify by affidavit (if plaintiff 
does not oppoſe). Barnes, 102.] : | 

[On rule to bring in body in fix days, juſtification beſore judge is 
ſufficient, if plaintiff does not exc-pt.  [bid.] 

[If cauſe of action accrues after bankruptcy, and the money is 
to become due on a contingency, (as, if A. undertakes to indemnify 
B., and B. is not demnified till after commiſſion againſt A.,) defend- 
ant muſt give bail. Barnes, 113.J | | 

LAffidavits of different plaintiffs againſt the ſame defendant, cannot 
be made on the ſame ſtamp. Barnes, 115.] 

[The ſheriff is not to bring the body into court on the common 
rule, if he has a bail-bond: bail above muſt be perfected: if de- 
fendant is in cuſtody, plaintiff mult declare againſt him in cuſtody 
of ſheriff, if be would remove him it muſt be by habeas corpus ad 
reſp. Barnes, 400.) | : 
ln debt on judgment for 104., (including coſts,) tho” original 

debt under 101. C. B. requires ſpecial bail, B. R. only common. 
Belither v. Gibbs, T. 7 G. 3. 4 B. MH. 2117. Supra, p. 658.] 

[If after bail juſtified, plaintiff not diſcloſing this by ſide- bar 
rule, diſcontinues and brings new action, the Court will diſcharge 
the ſide-bar rule. Belchier v. Ganſell, M. 10 G. 3. 4B. M. 
2502. | | | 
. property in Jamaica does not qualify to juſtify, be- 
cauſe not ſubject to the proceſs. Beddy v. Leyland, H. 10 C. 3. 
4 B. M. 25 26.] | : | 

CA. gives bond conditioned that P. pays rent of land in Ireland, 
aſſidavit of arrears due, is ſufficient. Leng v. Linch, H. 11 G. 3- 


3 Will. 154. 


(K 5.) 
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(K 5.) Remedy for inſufficient Bail. 


By the J. 23 H. 6. 10. if the ſheriff returns a cepz corpus, or 
reddidit ſe, he ſhall have his priſoner at the return day, as before 


the act. a | 
And if he has not, the ſheriff ſhall be amerced by the court, upon 


a rule given to bring in the body. Compl. Att. 311. 1 Sal. 99. 


CAnd he is liable to an action, as well as to amerciaments. Par 


Holt, Ld. Raym. 425.4 1 
[All rules on ſheriff of London or Middleſex to return writs, or 
bring in the body, ſhall be to do it in four days after ſervice. Barnes, 


294. 8 85 
elke ſheriffs of London and Middle/ex ſhall be obliged to return 
their writs, and bring in the body in four days (inſtead of fix as for- 
merly). General rule, T.6G. 3. 3 B. M. 1921. | | 
The firſt amerciament ſhall be 40s. : and if he has not the 
then, the plaintiff ſhall have an habeas corpus. Comp. Att. 311, 


If he does not return the habeas corpus, he ſhall be amerced, Bid. 


If he returns, /anguides in priſang, the plaintiff ſhall have a duces 
tecum licit languidus. Ibid. | 
If he ſtill makes default, the amerciaments ſhall be increaſed, and 


repeated toties guoties, and he ſhall be eſtreated into the crown office, 


and ſo into the Exchequer. Did. ; 

If there be an exception to the bail, and they be not juſtified, 
there ſhall be an amerciament againſt the ſheriff, notwithſtanding 
the bail. | 
| Tho! the bail to the ſheriff be offered to the court. Per Holt, Mod. 


Ca. 122. 


[IF the ſheriff takes one ſurety in a bail-bond, it is enough. Cook 


v. Brockhurſt, T. 5 G. 2. Fort. 369. Sed qu. V. infra, Barnes, 60.] 
[If there is only one perſon bail, and he ſurrenders defendant, the 
render is inſuſſicient to excuſe the ſheriff, Barnes, 60. ] 


[Proceedings againſt the ſheriff ſhall not be diſcharged, tho' the 


bail was ſufficient at the time of taking it. Barnes, 80.] 

[If bail is juſtified after plaintiff applies for attachment againſt ſhe- 
riff, he ſhall pay coſts. Barnes, 80.] | 

[Of the four days allowed to perfect bail after exception, the firſt 
is reckoned excluſively, and the laſt inclufively; ſo that where the 
exception was on Wedneſday, an attachment could not regularly 
iſſue againſt the ſheriff till the Twe/day following (Sunday being no 
day). But tho' an attachment did iflue on the Monday, the court 
would not ſet it aſide, becauſe the bail were not perfected. North 
v. Evans, C. P. E. 32 Geo. 3. 2 H. Bl: 35.) 5 | 

[If the fourth day for perfecting bail be the laſt day of term, and 
the bail be not perſected before the riſing of the court on that day, 
an aſhgnment of the bail-bond to the plaintiff in the evening of 
that day is regular. Dent v. Weſton, B. R. M. 39 Geo. 3. 8 T. K. 4.] 

(If bail is not perfected till after plaintiff is entitled to attach- 
ment againſt ſheriff, he ſhall pay coſts of application againſt him. 


Barnes, 98.] 


\ 


[But tho! the rule to bring in the body be expired, yet if defendant 
juſtify bail, before plaintiff moved for an attachment againſt the 
ſheriff, it is in time to prevent the attachment, and if an attachment 

| be 
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be afterwards obtained, it will be ſet aſide with coſts. Thorold v. Fiſher, 

1 H. Bl. .] | FEES EA 
f the ſheriff be once in contempt for not bringing in the body, | 

that contempt is not purged by the defendant's ſurrendring on a 

ſubſequent day, tho' before an attachment is moved for againſt 

the ſheriff, Rex v. Sheriff of Middleſex, B. R. M. 39 Ge. z. 


Ez. £20 }.- | 
Bail were allowed to juſtify after the rule on the ſheriff had ex- 


pired, on payment of the coſts of the oppoſition, Weddall v. Berger, 
C. P. M. 39 Geo. 3. 1 Bof. & Pull. 325.) 

[The court allowed the defendant to juſtify bail after an 'attach- 
ment iſſued againſt the ſheriffs, but gave leave to the plaintiff to op- 
poſe without prejudice, Williams v. Waterfield, C. P. M. 39 Gee. 3. 
1 Be. & Pull. 334.] EE 

{Where bail is put in after attaching the ſheriff, and a trial has not 
been loſt, the court will ſet aſide the attachment; for in this caſe the 
plaintiff is not entitled to the benefit of it as a ſecurity, in caſe he 
ſhould recover; /ecas, if a trial had been loſt. Hill v. Bolt, B. R. T. 
31 Geo. 3. 4 T. R. 352. Callan v. Tye, C. P. M. 34 Geo. 3. 2H. 
Bl. 235.] | | | 

ne againſt the ſheriff is irregular, if the rule to bring 
in the body iſſues before the time for putting in bail has expired. 
But if the ſheriff neglect to apply to the court in due time, to ſet 
aſide the attachment, the irregularity is waived. Rolfe v. Steele, C. P. 
H. 34 Geo. 3. 2 H. Bl. 276.) 

[A ſheriff who is ruled, on the laſt day of a term, to bring in the 
body, but goes out of office before the next term, is liable to an at- 
tachment for not bringing in the body. Meekins v. Smith, C. P. E. 
31 Geo. 3. 1 H. Bl. 629.] 
pon an application to ſet aſide an attachment againſt the ſheriff 
for not bringing in the body, bail having been put in and no trial 
loſt, the court require an aſhdavit of merits, if ſuch application come 
from the defendant in the cauſe, but not if it come bond fide from 
the ſheriff himſelf, of which fact he muſt make oath. Rex v. Sheriff 
of Surry, E. 37 Geo. 3. 7 T. R. 239.] | | 

[But where ſuch attachment has regularly iſſued, the court will on 
no account relieve the ſheriff, if it appear that he let the defendant 
out of cuſtody without taking from him ſuch a bail-bond as the ſta- 
tute requires. id.] 

[After an attachment againſt the ſheriff for not bringing in the 
body, the court will relieve him upon paying the whole debt and 
coſts, but not merely the ſum ſworn to and coſts. Happel v. King, 
eee . 0.) 0 

The ſheriff having returned cepi corpus to a bailable writ in Hilary 
term, upon which the plaintiff proceeded no farther till Michael ma. 
term following, the court thought it unreaſonable that the ſheriff 
ſhould be called upon to bring in the body after ſuch-a delay, and 
they ſet aſide an attachment, which had been iſſued againſt him for 
not doing it. Rex v. Sheriff of Surry, M. 38 Ges. 3. 7 . . 452+] 

[It is ordered, that where a rule to bring in the body ſhall expire 
on the laſt day of term, the plaintiff ſhall be at liberty on the riſing 
of the court-on that day to move for an attachment, and that — 


attachment may be accordingly iflued on the following day, —_ 3 
| al 
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bail ſhall not then be perfected, or the defendant rendred in diſcharge. 
| Reg. Gen. C. P. T. 38 Geo. 3. 1 Boſ. & Pull. 112,] 

[Where a writ is returnable the firſt return of a term, in a coun- 
try cauſe, the defendant has eight days after the quarto die peſt to put 
in bail. 2 H. Bl. 276.] 3 

But the moſt uſual way is, that the ſheriff aſhgns the bail bond to 
the plaintiff. | 

And by the flat. 4 & 5 Ann. 16. at the requeſt and coſts of the 
plaintiff he ſhall aſſign it to him, by indorſing it under his hand and 
ſeal in the preſence of two witneſſes, which may be without ſtamp, 
ſo as it be ſtamped before ſued ; and when forfeited the plaintiff may 
ſue it in his own name, but the court may by rule give relief to the 
plaintiff or defendant, or to the bail as is reaſonable ; which rule ſhall 
be in the nature of a defeazance to the bail- bond. | 

[After verdict on bail-bond, defendant may have leave to file bail 
in the original action, on circumſtances. Barnes, 74.] 

[Bail-bond cannot be put in ſuit till after four days from the ap- 
pearance day of the return of the writ. 2 B/. Rep. 1009.] | 

[If the fourth day is Sunday, the bail-bond cannot he aſſigned till 
after Monday. Bullock v. Lincoln, M. 5 G. 2. Str. 914. 1d. 782.] 

[Bail- bond well aſſigned, four days after writ returnable, tho' Sun- 
day invervening be one. Anon. E. 4 G. Str. 86. Vide pgft. contra.) 

[If there are not two witneſſes to the aſſignment, it is void. Neat 
v. Mills, MH. 9 Geo. 2. Fort. 371.] | | 

[But in action on bail-bond aſſigned to plaintiff, it is not neceſſary 
to aver that the aſſignment was atteſted by two credible witneſſes, 
nor to ſet forth their names, nor to make profert of the aſſignment. 
Leafe v. Box, H. 19 Geo. 2. 1 Wil}. 121. 

Action on the bail-bond muſt be in the ſame court as the original 
action, tho” the bail is an attorney of another court. Morris v. Rees, 
M. 13 Geo. 3. 3 Will. 348. Dixon v. Heſlop, B. R. T. 35 Geo. 3. 
6 T. R. 365. Donatty v. Barclay, B. R. H. 39 Geo. 3. 8 T. R.152.] 

[Unleſs on ſpecial circumſtances; and if brought in another court, 
proceedings ſhall be ſet aſide. 3 Bur. 19%3. Barnes, 92.] 5 

[The ſheriff may ſue on the bond in a different court from that in 
which the original action was. Newman v. Faucitt, C. P. E. 

31 Geo. 3. 1 H. Bl. 631.] ä f 

[If a declaration on a bail- bond conclude © whereby an action hath 
accrued to the plaintiff to demand and have of the principal,” (inſtead 
of the bail,) and ſtate non-payment by the principal; it is bad on a 
ſpecial demurrer. Morgan v. Sargent, C. P. T. 37 Geo. 3. 1 Bi. & 
Pull. Rep. 5 8.) | 

[The defendant ſhall not traverſe the arreſt of the principal ; for it 
would avoid all bail-bonds civilly taken, without expoſing the party 
by an arreſt. Watkins v. Parry, T. / G. R. on demurrer, Str. 444. 
Semb. alſo on ſci. fa. Watkins v. Marſh, T. 7 G. Fort. 264. Haley 
v. Fitzgerald, M. 12 G. Str. 643.] 

Uf the declaration alleges that the bail - bond was aſſigned by the 
ſheriff according to the ſtatute, it is ſufficient, tho' it does not fa by 
indorſement under hand and ſeal, in preſence, &c. Miflin v. ; Pt 
gan, M. 3 G. 2. Ld. Raym. 1564. Dawes v. Papworth, C. P. E. 
16 Geo. 2, Willes, 408.) | | 

Ulf bail-bond js ſaid to aſſigned to the uſe of plaintiff, it is well, 
Fort. 369. | [Where 


{Where plaintiff might have had judgment againſt the original des 


fendant, bail be/ow are liable for the whole debt and coſts, and not 
— ly for the ſum ſworn to. Coup. 71. 


marked, or the bond taken in too large a ſum, tho? ſheriff and per- 
haps plaintiff are puniſhable ; it is therefore not neceſſary to ſet forth 
theſe things in declaration on the bail-bond. Whiſkard v. Wilder, P. 
/1 B. AM. 330.] 5 


iately from the court of B. R. to him, though informal, is not 
void. Fackſon v. Hunter, B. R. M. 35 Gee. 3. 6 T. R. 71. 
[If a defendant, who has given a bail-bond, ſurrender himſelf to 


the ſheriff before the return of the writ, 'the bail-bond may be given 


up, and it will be conſidered as if no ſuch bond had been given. 
Jones v. Lander, B. R. T. 36 Geo. 3. 6 T. R. 753] 

And no action can be maintained againſt the ſheriff for not aſſign- 
ing the bond, if it be cancelled on the defendant's returning into cuſ- 


tody before the return of the writ. Stamper v. Milbourne, B. R. H. 


7 Geo. 3. 7 T. R. 122. 

[If the defendant ſurrender himſelf, it is a ſufficient performance 
of the condition of the bail-bond, without putting in bail. Maddocl. 
v. Bullcock, C. P. M. 39 Geo. 3. 1 Be. & Pull. 325. ] 

[But he muſt give notice of ſuch ſurrender. Hid.] 

(If it is averred that the, money was not paid to plaintiff, it is 
enough, without ſaying it was not paid to the ſheriff, for he has aſ- 


ſigned it. Kendal v. Bromwich, P. 8 Geo. 2. affirmed in Exchequer- 


Chamber, Fort. 371.) 

In an action on bail-bond, if the declaration ſets forth, that the 
capias iſſued out of term time, the bond, the arreſt, and the writ, are 
void. R. on general demurrer. Eſtwicke v. Cooke, P. 2 Geo. 2. Ld. 

Raym. 1557. | | 2 
.- [If on exception to bail, defendant adds bail, but does not S 
plaintiff, without exception to them, may proceed on bail-bon 
Barnes, 74] PE 

[Bail are not regularly put in, unleſs the name of the proper county 
be inſerted in the bail-piece. Garnett v. Heaviſide, C. P. H. 8 G. 2. 

Barnes, 63. Smith v. Miller, B. R. H. 37 Geo. 3. 7 T. R. 96.) 
If the bail to the ſheriff become bail above, plaintiff's having taken 
aſſignment of bond does not waive exception; if they do not juſtify, he 
may proceed on the bond. Barnes, o.] 


[Formerly, if after regular bail put in, the plaintiff excepted to 


them, it was a waiver of the proceedings on the bail-bond. This 
practice having been objected to, as a ſerious hardſhip on the plain- 
tiff, by forcing him, if he did accept to the bail above, to waive the 
benefit of the bail-bond, and if he did not, to be put off with bad bail 
in caſe the proceedings on the bail-bond were ſet aſide, the court 
made a rule, that in future, wherever the defendant 1s guilty of a 
neglect in not putting in bail in due time, by which the bail-bond 
becomes forfeited, the notice (in caſe the party means to put in bail 


in order to ſtay proceedings on the bail-bond) ſhould be, that he will 


ut in and perfe# bail on ſuch a day, analogous to the.caſe where the 
ſheriff is ruled, who, before he can diſcharge himſelf, muſt give no. 


tice that he will put in and perfect bail; and in that caſe the 2 


[A bail-bond is not void tho? the debt is not ſworn to, or the writ 


il- bond given to the ſheriff of Durham, under a writ iſſued 
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may oppoſe the bail in court without its being a waiver of the bail- 
bond. Cowp. 769. . | | | | | "04 

[Plaintiff muſt give notice in writing of exceptions to bail, or hs 
cannot proceed on bail-bond. Barnes, 88.] 1 

[If in debt on bail-bond, defendant pleads that it is void, and there 
is a demurrer, and a fide-bar rule for ſheriff to return the writ z this 
rule cannot be ſet aſide till it is determined whether the bond is good 
or not; if it is gocd, the aſſignment amounts to a return. Lord 
Brooke v. Stone, T. 21 & 22 G. 2. 1 Wilſ. 223.] 

After a cepi corpus returned on an attachment for want of appear- 
ance, and bail-bond aſſigned, plaintiff waiving proceedings on bail- 
bond, may have a meſſenger to bring in the body of the defendant. 
Cuthbert v Adean, in Sc. M. 1721, Bunb. 82.] 

[A plaintiff, proceeding on bail-bond for want of juſtification, may 
deliver declaration in an original action, as de bene efſe; but if he de- 
mands a plea, it is waiver of exception to bail, and proceedings on 
bond ſhall be ſtopt. Barnes, 92.] | 
And after the aſſignment accepted, the plaintiff ſhall not proceed 

with the amerciament againſt the ſheriff. Per Holt, Mod. Ca. 122. 
But an action upon the caſe does not lie againſt the ſheriff for tak - 

ing inſufficient bail ; for by the ſtatute he was compellable to take 
ſureties. R. 1 Rol. 92. J. 50. 93. J. 25. 807. J. 50. R. Cro, El. 
624. 460. Mo. 428. R. 2 Sand. 60. R. 1 Sid. 23. 439. R. 
1 Mod. 244. 2 Mod. 83. R. 1 Lev. 86. ; Boner 
8 Tho' the deſendant does not appear at the day. Per Holt, Mod. 

a. 122. e 

Tho' the party will not accept them. 1 Sal. gg. 

Yet if the defendant demurs to the declaration in ſuch action, it 
will be againſt him; for it is a private act, and the defendant ought 
to plead the ſtatute, and that he took ſufficient ſureties purſuant to it. 
R. Cre. El. 460. Mo. 428. Semb. Cro. Al. 624. R. 2 Sand. 155. 
R. 1 Sid. 23. 439. R. 1 Vent. 55. 85. | 5 
This has lately on good grounds been held as a public act, and 
that there is no occaſion to plead it. 2 Term Rep. 569.] 

And in ſuch. plea the ſufficiency of the ſurety is not traverſable. 
R. 1 Med. 228. TIRE, | 

And an averment in theſe words, (idem A. & B. habentibus ſuf+ 
ficientia,) is ſuſicient as well as guod habuerunt. R. 2 Sand. 60. 

90, an action for an eſcape does not lie againſt the ſheriff, if. he 
takes inſufficient bail, whereby the defendant goes at large. R. 
2 Mod. 180. 1 Med. 228. | 

So, an action does not lie againſt the ſheriff by the bail, for taking 
him as bail, when he had no freehold. R. Mo. 636. 

And tho' the flat. 23 H. 6. ſays, that bonds in other form to the 
ſheriff, by colour of his office, ſhall be void, yet a bond by ſureties, 
who are not ſufficient, is not void by this ſtatute ; for it only avoids 
bonds taken in other form than the ſtatute preſcribes, not different 
in matter. Semb. cont. Cro. El. 672. K. acc. Ero. El. 808. 85 2. 862. 
Mo. 636. | | 1 

Aud the undertaking of the defendant's attorney, in order to pro- 
cure his diſcharge, to put in bail or pay the debt, is not within this 
ſtatute, becauſe the undertaking is given to the plaintiff in the ation, 
and not to the ſheriff, 1 Term Rep. 418.] | > 
Vor. I. | 3 [But 
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{But an agreement in writing to put in good bail for a perſon ar- 


reſted on meſue proceſs at the return of the writ, or ſurrender the | 
body, or pay debt and coſts made by a third perſon with the ſheriff”; 

bailiff, in conſideration of his diſcharging the party arreſted, is void i 
by this ſtatute. 1 Term Rep. 418.) | r 


lf a ſheriff's officer upon an arreſt take an undertaking for the 
appearance of the party, inſtead of a bail-bond, without the plain- 
tiff's aſſent, and bail above is not duly put in, the ſheriff is liable to 
an action for an eſcape, and the court will not relieve him by per- 
mitting him afterwards to put in and jultify bail. Fuller v. Pref 
B. R. H. 37 Geo. 3. 7 T. R. 109.] | 
(The court will not permit a defendant to juſtify bail after an ac- 


tion for an eſcape commenced againſt the ſheriff, who had negleQed d. 
to take a bail bond. Webb v. Matthew, C. P. E. 38 Geo. 3. 1 By. 2 
& Pull. Rep. 225.] | 
Yet a bond to appear in a plea, or at a place, different from the be 
return of the writ, is void. R. 1 Fent. 233, 4. Vide Pleader, 3: 
(2 W 25.) | 5 
(If it appear in a declaration by the aſſignee of the ſheriff on ſuch tw 
bond, that the bond is void by the proviſions of the ſtatute, the court th 
on motion will arreſt the judgment, after verdict againſt the defend- 
ant on a plea of non eff fachum. 2 Term Rep. 569. Vide Ld. Raym. ry 
353+] | | | o 
So, if the judges in an inferior court take inſufficient bail, an ac- | 
tion upon the caſe does not lie 2gainſt them : for they do it as judges, for 
and not as gaoler, tho* they alſo have the cuſtody of the gaol. R. v. 
Hutt. 1 20. | ] 
But if the bail in the inferior court, upon an habeas corpus to re- ver 
more. the cauſe, procure others whom they know to be inſufficient, ( 
to be bail in the ſuperior court, an action upon the caſe hes againſt to, 
| them. R. Cro. El. 714. Vide in Action upon the Caſe for Deceipt, 330 
| (A 4-) 0 
| | bail 
N (K 6.) Remedy for refuſing Bail. 120 
But if a man refuſe bail, when he ought to take it, an action thar 
upon the caſe lies againſt him. R. Cre. Car. 196. R. 2 Mod. 31. 1 A 
R. 1 Leo. 189. Vide ante, (V 5.) -" 
So, an action upon the fat. 23 H. 6. 10. for 40 J. by any one qu liabl 
tam, &c. Cro. El. 76. | 29 ( 
Or, an ation upon the ſame ſtatute for treble damages, by the 
party grieved. 8 | tp? 
But a refufal of bail does not ſubject him to a falſe impriſonment. that i 
| R. Cro. Car. 196. R. 2 Med. 31. : 3 1 
And there ſhall not be an action upon the caſe apainſt the bailiff — 
| who refuſes, but againſt the ſheriff, 2 Mod. 32. — 


[But this action does not lie for refuſing to take bail on an attach- 
ment out of Chancery, the ſtatute referring only to proceſs in courts 
C of common law. Studd v. Aon, C. P. T. 30 Gee. 3. 1 H. Bl. 468] 


- 


l) At what Time Bail ſhall be allowed. 


. Bit. may be given generally, upon an appearance by the de- 


ſendant. Vide ante (H). 10 


o - 
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But where the deſendant comes in cuſtody, generally, he ſnall not 


be admitted to bail, till the return of the writ. = 
As, if he be taken upon a capias in withernam in an homine reple- 
giando, he ſhall not be bailed till the writ be returnable, and a decla- 
ration demanded, and non cepit pleaded. ' R. Sal. 583. | | 
So, in an appeal, the defendant ought not to be bailed till the re- 


tin of the writ. Sal. 582. 


(M) How far the Bail ſhall be liable. 


JF common or ſpecial bail be given in B. R. by the courſe of the 
court, it ſhall be common bail to any other action againſt the ſame 
defendant in the ſame term. 4 Inſt. 179. 2 Cro. 449. 1 Med. 16. 
2 Sho. 183. 335. (a) | e 
So, if bail be filed the laſt day of the term in B. R., and the bill 
be any day of the ſame term, the bail ſhall be liable upon it. 1 Kal. 
333. J. 20. | 


So, the bail ſhall be liable, tho' the plaintiff does not declare within 
two terms, where he was ſtayed by injunction, if he declares after 


the injunction diſſolved, R. 3 Mod. 274. 


So, bail in B. R. being general, and not for a ſum certain, ſhall 


be liable for the whole condemnation, tho' the bail to the ſheriff was 
for a leſs ſum. Per Pemb. Ch. J. and Secondary. Skin, 70. 

[If the declaration and verdict is for more than the bail is bound 
for, he ſhall be liable pro tanto. R. per Cur, on confederation. Martin 
v. Moor, H. 5 G. 2. Str. 922.] | | 

In aſſault to damage of 500 J., bail jointly and ſzverally for 140 J., 
verdict for 300 J., each bail ſhall pay 140/. Barnes, 76. 


[Bail to the action are not in B. R. liable beyond the ſum ſworn | 
to, and the coſts. Fackſon v. Haſſell, B. R. H. 20 Geo. 3. Dougl. 


330. Stevenſon v. Cameron, B. R. M. 39 Geo. 3. 8 T. R. 28. contra. J 


[Bail to the ſheriff are liable to the extent of the penalty in the 


bail-bond, to ſatisfy the full debt and coſts; altho' by the fat. 


12 Geo. I. c. 29. the ſheriff cannot take the bond in a penalty of more 
than double the ſum ſworn to, Micbell v. Gibbons, C. P. MH. 29 G. 3. 


i H. Bl. 75.) 98 78 

[So, the ſheriff on an attachment for not bringing in the body is 
liable to the whole debt and coſts. Fowlis v. Mackintoſh, C. P. E. 
29 Geo. 3. 1 H. Bl. 233.) | 


{a) Note; this is ſtated in terms rather too vague and general; in the 4 1». It is only 
ſaid, that any ranger may, in the ſame term, ſue by bill in any perſonal action him 
that is by bail in the King's Bench; the utmoſt that car be inferred from this is, that 
every ſubſequent plaintiff may have a common appearance entred without the neceſſity of 
ſuing out proceſs, The caſe in 1 Mad. 16. it but a dium by Keil. That the courſe of the 
court is, that if a man be brought in on a leritat for 20 J., bail is taken for no more, and 
yet he ſtands bail to all actions at the ſame party's ſuit ; otherwiſe, if a ſtranger bring an 
con againſt the defendant. And this is acknowledged by Holt Ch. J. 6 Mod. 268. 10 
have been formerly the rule, and is there reprobated by him. But after the far, 13 Car. 2. 
c. a. which enacted that no bail ſhould be required for more than 40 l. unleſs the cauſe of 
ation were expreſſed in the body of the writ: in imitation of that ſtatute, it is ſaid in 
6 Mod. 266. a rule was made 22 Car. 2. and found in the ſecondary's book of that time, 
that in caſe of hail, if the recovery was for more than was mentioned in the ac fam, the 
bail ſhall not be charged ot- all in that action; ſubſequent to that rule, there are caſes 
which were decided ſtrictiy according to the letter of it, and others which rendred the 


bail liable only pro tanto; this queſtion however had a ſolemn diſcuſſion in Martin v. Mer, 
„ 922. and was decided on principle that the bail ſhould be liable ue tante, and not t- 


Xx2 ere . 


tally diſcharged, Doug. 30. 


| 
8 
1 
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| [Where bail is taken under a | judge's order in C. P., each of the 


bail is liable to double-the ſum ordered, as well as to double the ſum 


| ſworn to in caſe of affidavit, Dahl v. Fohnſon, C. P. H. 38 Ge. 3 
1 Bof. & Pull. Rep. 205.] | | 


[If the ſheriff diſcharge the defendant without taking a bail-bond, 
the court will not permit the latter to file common bail on paying 
the ſum ſworn to, if the plaintiff have any claim on him beyond that 
ſum. Stevenſon v. Cameron, B. R. M. 39 Geo. 3. 8 T. R. 28.] 

[If defendant ſurrenders to a wrong priſon, whereby plaintiff loſes 
a trial, the bail-bond is not diſcharged. Barnes, 64.] 

If judgment in the original action be for the defendant, and after- 
wards reverſed in error, the bail in the original action will be liable, 
as well as if the firſt judgment was for the plaintiff. R. 2 Cro. gz. 
Dub. 2 Fon. 96. | 

And the bail is not diſcharged by removal of the record by writ of 
error. R. Mo. 850. by. | 

[If a trial be loſt, the bail-bond ſhall ſtand as a ſecurity, even tho 
bail above has been put in and perfected ; but if defendant will con- 
feſs judgment, proceedings on the bail-bond ſhall be ſtayed, even tho 
defendant become bankrupt. Tatlock v. Swan, P. 10 Geo. 2. B. R. H. 
364. Merryman v. Carpenter, M. 20 Geo. 2. Str. 1262. | 

If there be bail in an inferior court, and afterwards the cauſe is 
removed by a habeas corpus, and bail filed in B. R., and then remand- 
ed by procedendo the ſame term; the bail in the inferior court will 
be'liable, as if it never was removed. - D. cont. generally. 1 Sid. 
313. R. cent. 2 Cro. 203. Tel. 120. Bro. Mainprize, 6. But it 
was R. acc. 2 Cro. 363.; and ſaid there, that Bro. ſhall be intended, 
where the procedendo was not the ſame term. R. Mo. 836. 2 Bui, 
286. Acc. 1 Rcl. 64. | | 

[If plaintiff, in the city court, declares in debt, on a concgſſit ſaluere, 
and the ſuit being removed and bail above, he declares de novo, in 
caſe on promiſes, the bail are ſtill liable. Gunn v. Mackhenry, T. 
24 G. 2. 1 Will. 277.) | | | 8 

If recognizance of bail on certiorari to remove indictment, is ac- 
tually forfeited by defendant's neglecting to go on to trial, it ſha! 
not be diſcharged, tho' defendant has ſince gone on to trial, and 


been acquitted ; and tho? coſts againſt him for the firſt neglect have 


bren taxed, and he be in cuſtody on attachment for non-payment. 
Rex v. Lyon, H. 4 Geo. 3. 3 B. M. 1461.] | 

[Taking out a ſummons before a judge to ſtay proceedings on the 
bail-bond is a waiver of an irregularity in the notice of declaration. 
Davis v. Owen, C. P. M. 39 Geo. 3. 1 B/. & Pull. 342+] 


(N) To what they ſhall not be liable. 


BV if a cauſe be removed by habeas corpus, and afterwards re. 

manded by procedendo in another term, the bail below will be diſ- 

charged. R. 2 Cro. 363. 2 Bul. 286. | | 
Or, if it be remanded after the bail below diſcharged, l. 120. 


So, bail in an original action ſhall not be charged with coſts in a 


writ of error, if the judgment be affirmed. R. 1 Rol. 335. & 4% 
R. 2 Cro. 636. R. Cro. El. 587, 8. 


Nor, the bail upon error in B. R. of a judgment in C. * * 4 
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coſts in error in parliament upon a judgment affirmed in B. R. 
1 Sal. 97. ; for the party ſhall give new bail upon error in parliament. 
2 Mod. (ia. 79. * 5 | 

So, if bail be given in a ſuit by A. againſt B., they ſhall not be 
charged, if A. declares againſt B. and another jointly. R. 2 Fon. 
188. | 7 | 

So, if three men bring an action, and the defendant puts in bail, 
at the ſuit of four, they cannot declare. D. 1 Mod. 5. 

So, if the party, for whom bail is entred, be miſnamed, the bail 
ſhall not be charged. Semb. Cro. El. 223. (458, 9.) Mo. 407. 

Or, the declaration and judgment be for a larger ſum than was 
contained in the ac etiam. Mod. Ca. 266. 1 Sal. 102. [Vide the 
notes ſupra.] | | | | 

So, if there be bail in an action in comitatu Eborum, upon which 
the plaintiff declares in comitatu civitatis Eborum ; tho' the judg- 
ment be right, and the action for the ſame ſum, and againſt the ſame 
perſon for whom bail was given, the bail ſhall not be liable, R. 
3 Lev. 235. | EY 

So, in an action againſt A. and B., if bail be given by A. in Mi- 
chaelmas term, and by B. in another term, they are not chargeable. 
Semb. Latch, 183. | | e 

Miſpriſion in the bail- piece, or reddidit ſe, ſnall not be amended to 
be eonformable to the writ. Mod. Ca. 309. 1 
But the declaration may be amended, to make it agreeable to the 
bail. Mo. 407. | 

[If bail is excepted to, and thereon two others are put in and juſ- 
tify, the firſt ceaſes to be bail, and is not liable. Barnes, 104.] 

Defendant is arreſted in K., plaintiff declares in L., he loſes his 
bail, Barnes, 116.] | | 


(O) What will be a Breach of the Recognizance. 


17 after a bail- bond for appearance, the principal ſurrenders himſelf 
to cuſtody before the day for appearance, but afterwards does not 
appear, the bail ſhall not be excuſed. Semb. 3 Mod. 88. 

If there be bail in C. B., and afterwards removed to B. R., and debt 
there upon the recognizance, it is ſuthcient to ſay that the principal 
did not ſurrender himſelf to the Fleet, without ſaying, nor to the marſhal 
FB. R. 2 Cro. 98. | 

If the plaintiff in error does not take out a ſcire facias ad audiendum 
errores, the bail forfeit their recognizance ; for they are bound, that 
the plaintiff do proſecute the error with effect. R. 1 Rol. 337. J. 5. 

Or, if he takes out a /cire facias, but does not deliver it to the ſhe- 
riff. R. 1 Rol. 337. J. 7. . | 

Or, does not aflign errors. R. 1 Sid. 294. 

If a man, bailed upon an indictment, ſurrender himſelf to the 
Fleet in diſcharge of bail in an action, and is afterwards removed by 
habeas corpus to B. R., and there eſcapes ; the bail ſhall not be ex- 


+ Cuſed, unleſs he was ſurrendred in diſcharge of his bail upon the in- 


dietment. 1 Sol. 105. | Fo 6 
Uf one be taken up for a libel, and enter into recognizance to ap- 
pear the firſt day of term, ad reſpond. and not to depart, and the at- 
torney-general then exhibits an information, and then enters a 29//e 
| X x 3 prof. 


| 
| 


| Bakuas corpus to the ſheriff of A., in whoſe cuſtedy the defer 
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preſ. on it, and on the laſt day of term files anothet information gt 
the ſame libel and another, and on this laſt information defendant is 
convicted, if he does not appear his recognizance is forfeited, Rex 
v. Redpath, Fort. 358. | 

[Recognizance is forfeited on the return of ca. /a. Barnet, 106. 


OE (P) What not. 


BYT if the party appears at a ſubſequent day in the ſame term, 
the bail- bond is not forfeited. R. 1 Brownl. 74. 

Tho? the iſſue be upon comperuit ad diem. 1 Brownl. 74. 

So, if the condition be for an appearance at Weſtminſter, and the 


term being adjourned to St. Alban's before the day, he appears there. 


R, Mo. 430. 
So, if he puts in common bail, he ſhall plead comperuit ad diem. 


1 Sal. 8. 


- (Q)) How the Bail ſhall be relieved. 
(Q 1.) By Act of the Court. 


17 bail be given, where the party has the privilege of an inſol vent 


debtor by the ſtatute, the bail ſhall be thereby diſcharged upon 
motion. Mod. Ca. 22. 
[So, where defendant becomes a peer pending the action. Doug. 


45.1 
[A cognovit by the principal, without notice to the bail, does not 


diſcharge the bail. Hodgſon v. Nugent, B. R. E. 33 Geo. 3. 5 T. R. 
277. | 


lt a defendant (an alien) be ſent out of the kingdom, under 


the alien bil, 33 G. 3. c. 4. the court will permit the bail to enter an 
exoncretur on the bail- piece. Merrick v. Vaucher, B. R. M. 35 G. 3. 
. K. co] | 
[Otherwiſce, where they have been indemnified, or have money in 
their hands belonging to the defendant, ſufficient to anſwer the plain- 
tiff's demand. Coles v. De Hayne, B. R. M. 35 G. 3. 6 T. KR. 52. 
[The court will not diſcharge on the ground of the defendant's 


having become a lunatic ſince the commencement of the action. . 


botfon v. Galway, B. R. H. 35 G. 3. 6 T. R. 33. 

[Bail of an alien, who was ſent out of the kingdom under fat. 
33 C. 3.c. 4. applied to be diſcharged on payment of 1000/. depoſit- 
ed with them, which ſum plaintiff had recovered by verdict; but the 
court held them liable for coſts alſo. Coles v. De Hayne, F. R. E. 
35 G. 3. 6 T. K. 246.] : 

[If a defendant be ſent out of the kingdom under the alien bill 
after he has given a bail-bond, and before the return of the writ, the 
court will order the bail-bond to be delivered up to be cancelled. 
Poſlel v. Williams, B. R. H. 38 G. 3. 7 T. R. 517-] 3 
* [The court permitted an exoneretur to be entred on the bail- piece, 
the defendant being under ſentence of tranſportation for a felony- 
Weed v. Mitchell, B. R. E. 35 G. 3. 6 T. R. 247. 


The court, on the application of the defendant's bail, 22 
a 


d 
was, 
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was, under a charge of felony, to bring him up, that he might be 
ſurrendred by his bail. Sharp v. Sheriff, B. KR. E. 37 G. 3. 7 T. X. 
226. 3 | | 
_ he bail muſt firſt juſtify, to entitle them to make ſuch an appli 
cation. id.] | 
So, where the bail have continued for many years, upon a cauſe re- 
moved by habeas corpus, without proſecution, they may be diſcharged. 
P F. Reg. 6 5 n * 
So, if the plaintiff does not declare within two terms after bail 
filed, the bail may be diſcharged. Semb. Pr, Reg. 65. 71. 1 Med, 25. 
Mod. 2 4. : ; N + rap 
: Otherwiſe, if the plaintiff was ſtayed by injunction in Chancery. 
R. 3 Med. 274. nl OE. 1 3 
So, if the bail be oppreſſed by irregular proceeding, the court upou 
motion will relieve them: as, if the proceeding be before the effoin 
day of the term next after the term when the proceſs was returnable; 
ſor the defendant had all that term to give bail, and if he gives it be- 
fore, the plaintiff may take an aſſignment, but he ſhall not proceed 
before. Med. Ca. 226. | 
[If the writ be returnable at a day out of term, the bail · bond taken 
on it is void, and that without plea. Mills v. Bond, M. 7 G. Str. 399.] 
[If the bail- bond is aſſigned after the death of the original defend- 
ant, the court will (top vroceedings againſt the bail; but if it ap- 
pears that plaintiff knew not of the death of the principal, they ſhall 
pay coſts. King ſton v. Holloway, P. 12 G. 2. Andr. 374. a 
Proceedings on bail- bond may be ſtayed on coſts, and (if plaintiff 
has been delayed of trial, but not otherwiſe) receiving ſhort notice, 
and bond to ſtay for ſecurity: if the writ is returnable the firſt or a 
ſecond return, and defendant is to plead without imparlance, plaintiff 
muſt declare de bene eſſe, or he delays himſelf. Barnes, 81. 84. 91.) 
[Lf bail-piece is loſt (on affidavit) a new one may be filed, that bail 
may ſurrender principal. Barnes, 108.] 1 
[Plaintiff excepts the day after term, defendant juſtifies the firſt 
day of next term, proceedings on bail-bond ſhall be ſtayed. Barnes, 
110.] | | 


[Proceedings againſt bail ſer. aſide, if judgment ſigned two months "ff 
after plaintiff*s death, on recent application they ſhall not be put to 2 
f audita querela. Barnes, 277. | +» 2 
[Judgment in cafe, debt on that judgment, defendant held to bail, ; 
| ſecond judgment ca. /a. returned againſt principal before return of 2 
| writ againſt bail, the court will ſtay proceedings on the recognizance, 2 
pending error on the firſt judgment. Barnes, 86.) oy 


[A bail excepted to, but whoſe name is not ſtruck out of the bail- - 
piece, may (on coſts) have an exoneretur entred nunc pro tunc, even 
after two ſcire faciar's and nihils returned. Humphrey v. Leite, T. 
7 G. 3. 4 B. H. 2107 ] | 
[Bail in error who-refuſes to juſtify, but does not apply to have his z 
name ſtruck out of the bail-piece, may have it ſtruck out at any time, 
even after the bail who have juſtified are become inſolvent. Jones v. 2 
Tub, M. 26 G. 2. 1 Wilſ. 337.) ” 
Ulf the principal ſurrenders the ſame day, but after the ſcire facias 
| | 4 returned, the court on motion will ſtay proceedings againit the 


bail. Galton v. Wigley, H. 9G. 2. B. R. H. 208.1 
| Xx 4 cif 
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[If the ſecond ſcire facias is returnable the firſt day, the court will 


not a week after ſtay proceedings on the common terms ; but will ſtay 
execution till after affirmance in the principal cauſe. Cole v. Bucl. 
land, T. 4 G. 2. Str. 872. | Tt 

[But after judgment on /cire facias againſt bail, the court will not 
ſtay execution, if there is no bail in error, unleſs the bail undertake 

to pay the coſts in error alſo, on affirmance. Ritſen v. Francis, N. 
4 G. 2. Str. 877.] 5 

[The bail to the action are not liable to pay the coſts of a writ of 
error, becauſe the defendant, upon bringing ſuch writ of error, puts 
in other bail. Yates v. Doughan, B. R. E. 35 G. 3. 6 T. K. 288.) 

On reverſing outlawry on ſpecial original, defendant gives bail to 
appear to new original, to be filed in two terms; plaintiff proceeds to 
judgment, defendant brings error, no original filed in the two terms, 
yet court will not diſcharge recognizance, bail may plead. Barnes, 
86. . 

So, by the ,. 4 & 5 Ann. 16. if an action be brought on a bond 
or other ſecurity by the bail after an aſſignment to the plaintiff; the 
court by rule may give relief to the defendant, or the plaintiff in the 
original action, or to the bail; which rule ſhall be in nature of a de- 
feaſance to ſuch bail- bond, or other ſecurity. | 
So, after proceeding againſt the bail, if the defendant will accept a 
declaration in the original action, and plead to iſſue, and all this be- 
fore trial loſt, upon payment of coſts, the proſecution againſt the 
bail ſhall be ſtayed. | | | 

But in ſuch caſe the defendant ſhall plead in chief, and not in 
abatement. Sal. 519. | | 

If a judgment be given by the defendant, to indemnify his bail, 
execution ſhall not be taken out till the bail are damnified, tho' the 
debt is not paid. Mod. Ca. 77. | | 


(Q 2.) By Surrender of the Principal. 


(Q 2.) What ſhall be a ſurrender in due time.] So, if the prin- 
cipal furrender himſelf in diſcharge of his bail after judgment, and 
before a capras againſt him be returned and filed, the bail are ex- 
cuſed in C. B. as well as in B. R. I Leo. 58. Vide poſt. (R 3.) 

[Bail in action by original have till the qguarto die pt ¶ ſedente 
curia) to ſurrender principal in B. R. as in C. B., and proceedings on 
ſci. fa. ſhall be ſtayed without coſts, Bailley v. Smeathman, M. 7 C. 3. 
4 B. M. 2134.] © PE 

[If bail be ſerved with proceſs on his recognizance, and die before 
the quarto die pot, and freſh proceſs iſſue againſt his executors; they 
have until the guarts die poſt of the ſecond writ to ſurrender the 
2 Meddowſeroft v. Sutton, C. P. T. 37 Geo. 3. 1 2, © 

ull. Rep. 61. | | | | 

[Where the principal is ſurrendred within four days after the 
return of the writ, in which there is an eſfectual proceeding, it is 
ſufficient, and this where the plaintiff originally proceeded in the 
wrong court. Heare v. Mingay, B. R. M. 5 Geo. 2. 2 Str. 915:] 

And may enter an exoneretur upon the bail- piece; for till ſuch 
entry, the diſcharge of the bail is not complete. 1 Sal. 98. 


[Altho” the exonerctur 1s by neglect of the officer not actually ow 
| ; e 
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tred on the bail- piece; yet if plaintiff is appriſed of the ſurrender, 
/ci. fa. againſt the bail ſhall be ſet aſide, tho' plaintiff's attorney 


knew not of the ſurrender. Bond v. Jfaac, M. 31 G. 2. 1 B. M. 


40g. 


before return of the ſcire faciat againſt the bail, it is ſufficient. R. 
1 Rol. 333. J. 40950. 334. J. 2% 2 Bul. 260, Latch,, 150. 
1 Brownl. 65. 0 

Tho' a writ of error was brought, and determined before the capias 
awarded. R. 1 Rel. 333. I. 55. Poph. 186. . 5 

{If bail do not apply to ſtay proceedings pending error, till their 
tine to ſurrender is out, the court will not give them time for that 
purpoſe. Richardſon v. Felly, T. 21 G. 2. Str. 1270.] . 

[If a writ of error is allowed before the time is expired for ſur- 


rendring the principal, tho“ notice of allowance is not given till 


after the court will ſtay proceedings on ſcire factas, till after the 
writ of error determined. Capron v. Archer, P. 30 G. 2. 1 B. A. 


40.] | 
: So, if the firſt ſcire facias be returned nihil, and the bail bring in 
the principal in the morning of the return-day of the 2d ſcire factas, 
or before, it is ſufficient. R. 1 Nel. 334. 1.10. Pr. Reg. 64. 72. 
R. cont. Mo. 850. 3 Bul. 182. R. acc. 2 Rol. 367. Cre. El. 618. 
Cont. Cro. El. 738. K. acc. 2 Cro. 109. Litt. 194. Fon. 139. 

Tho' the ſurrender in the morning was only to the tipſtaff, and he 
be not brought to a judge, nor committed to priſon till poſt meridiem. 
R. 1 Rol. 334. I. 30. | 
(Surrender on the appearance-day of action on the recognizance, 
or on the appearance-day of return of firſt ci. fa. if ſcire fect re- 


turned, or of ſecond ſci. fa. if two nihils, (ſitting the court, ) is good. 


Barnes, 82.] 7 | 

And if there be an entry of the commitment upon the return- 
day, though it was not entred till afterwards, and it appears only 
by examination, that it was in the' morning, yet it is ſufficient 
for the record being, that he was committed ſuch a day, the court 


will intend it in the morning, to ſave the bail. R. 1 Rol. 334. 


J. 35 


the ſurrender may be accepted. Semb. 2 Rel. 367. 382. 

If there be a ſurrender of the principal, tho' he has privilege, the 

bail ſhall be excuſed. R. Lit. 194.. 975 | 

[Bail for a peer, in a recognizance for the peace, may ſurrender 
the peer in his- diſcharge, tho' he come in of himſelf, If the 

Eregognizance is not in court, ſo that it cannot be done, the bail 
may take the peer into cuſtody in the interim. Duke of Leeds Caſe. 

Fort. 359.] 5 | 
(If action on recognizance is brought in C. B. againſt attorney of 

B. R., and plaintiff deſiſts, and then defendant ſurrenders the prin- 


cipal, and then bill is filed, the render is good. Haare v, Mingay, | 


M. 5 C. 2. Str. g15.] | 
It the principal ſurrender himſelf in diſcharge of his bail in B, R., 
or be brought in by the bail, after a writ of error pending in the 
Exchequer, which is a /uper/edeas, and the principal cannot be com- 
mitted in execution by the court, yet the bail are exculed, and 3 
| marſha 


So, if he ſurrenders himſelk Heer the return of the capias filed, 


And tho” the bail appear at the return-day by their attorney, yet 


1] 
: 
9 
! 
| 
| 
' 
1 
| 
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marthal of B. R. ſhall detain him in priſon as a pledge, till judgment 

be affirmed or diſaſſirmed. R. 1 Rol. 335. J. 5, R. Mo. 850. 853, 

R. cont. Latch, 149. Agr. 3 Mod. 87. R. Jon. 138. Ray, 100. 
Otherwiſe in B., after error brought, and there allowed. 1 R.. 


334. J. 40. Hab. 116. 5 | 
But in B., if the record be not removed before the return of the 


writ of error, the principal may ſurrender himſelf in diſcharge of the 


bail. R. Hob. 116. | | 
So, if the defendant be taken by an extent at the ſuit of the king, 


he may be brought by habeas corpus, and furrendred in diſcharge 
of his bail; for the ſuit there was prior to the extent. R. 1 Sal, 


- 7: RE. 

[The king's debtor may be brought up and ſurrendred in a civil 
fuit; but the court will be ſatisfied that it is for a juſt debt, brought 
before the information, and that the application is by the bail. Ca 
of Bail of Boiſe and Sellers, M. 12 G. Str. 641.] | LS 

{The bail in a civil action, of a man convicted for felony and 
pardoned on condition of tranſportation, may ſurrender him in diſ- 
charge of themſelves. Bail of Vergen's Caſe, M. 18 G. 2. Sir. 
3217. ] | 

[But if the felon is actually on board, the court will not grant 
habeas corpus. N. B. Was he not on board, the habeas corpus muſt 
be on the crown fide. Fowler v. Dunn, P. 7 G. 3. 4 B. M. 2034.] 

{Bail may bring up the principal (an impreſſed man) in cuſtody by 
babeas corpus, and ſurrender him in their diſcharge : he is firſt com- 
mitted to the marſhal, an exoneretur entred, and the man delivered 
3nftanter to the military officer. (This is under a preſs act.) Bond 
v. Jaac, P. 30 G. 2. 1 B. M. 339. 

[A ſoldier not in cuſtody may be ſurrendred by his bail, com- 
mitted to the marſhal, and iſanter ſet at large. 1b:d.} | 

If the defendant be in cuſtody by an eſcape warrant upon the /f. 


1 Ann. 6, the bail may have a writ to the ſheriff, c. to detain him 


in diſcharge of the bail, who ſhall return the receipt of the writ, 
and whether the defendant be in his cuſtody, on pain of 50/., and 
on ſuch return a reddidit ſe ſhall be entred on the bail-piece, which 
ſhall be as effectual, as if the defendant had rendred in court. 

So, debt ſhall not be ſued upon a recognizance in B. R. againſt 
bail, if they ſurrender the principal in eight days after full term; 
whereby the bail has equal advantage in debt, as in a ſcire facts. 
Mod. Ca. 132. 2 Mod. Ca. 340. | 

So, in C. B. | 

And if there be an action in B. R., upon a recognizance in C. B., 
R bail ſhall have the ſame rule, as they would have in C. B. od. 

132. : 

(ik an action be brought in B. R. againſt bail on a recognizance 
taken in C. B., they have the ſame indulgence (of eight days in full 
term after the return of the writ againſt them) to render the prin- 


cipal, as if the recognizance had been taken in B. R. Hiſber v. 


Branſcombe, B. R. E. 37 Geo. 3. 7 T. R. 35 5. J 


So, in debt upon a recognizance of bail, the bail ſhall have ad- 


vantage of the ſurrender at any time before the return of the /atifa. 


1 Sal. 101. Carth. 5 15. | 
If the principal ſurrender himſelf before the return of the ſerve 


fac1asy 


aw — —_— a4 1 


1 — 


ſaciac, but does not give notice to the plaintiff, nor enter an exoneretur 


upon the bail-piece, and upon a ſcire fect there is judgment againſt 
the bail, they ſhall not be aided upon motion, without an audita que= 
rela. R. 1 Sal. 101. | a | 

[If the principal be ſurrendred in time, but the bail omit to give 
regular notice of it to the plaintiff, in conſequence of which he pro- 
ceeds on the bail-bond, the bail may apply to ſet aſide the proceed- 
ings on payment of coſts even after execution levied, and the money 
is in the ſheriff's hands. Lepine v. Barratt, B. R. E. 39 Geo. 3. 
. 222.1] | | 

[Defendant cannot render himſelf, unleſs bail is perfected in time. 
Barnes, 105. Queære, Fr, | 3 3 

[After judge's order for time to put in and perfect, defendant puts 
in, but does not juſtify bail, and ſurrenders; this is good, and pro- 
ceedings on bond ſet aſide. Barnes, 111. 117. 

[Whereas by the preſent practice of this court, the bail put in 
for the defendant in any action cannot render ſuch defendant after 
a rule has been granted againſt the ſheriff to bring in the body before 
ſuch bail ſhall have juſtified themſelves in open court, it is ordered 
that from and after the laſt day of this term, bail ſhall and may be 
at liberty to render the defendant, notwithſtanding ſuch rule, at any 
time — * the expiration thereof; the attorney for the defendant 
giving notice of ſuch render to the plaintiff's attorney without de- 
lay, and making affidavit thereof. B. R. T. 33 Geo. 3. 5 T. K. 

68.1 5 
0 The bail may render the defendant before they juſtify, after an 
aſſignment of the bail-bond. Edwin v. Allen, B. R. M. 34 Geo. 3. 
5 T. K. 401.) 


[Tho' a rule to bring in the body has been ſerved, bail may ren- | 


der the defendant without juſtifying, Hall v. Walker, C. P. E. 
31 Geo. 3. 1 H. Bl. 638. | >| | | 

[Proceedings may be ſtayed on the bail-bond, on payment of coſts, 
tho' the bail ſurrender the principal without having juſtified. Meyſey 
v. Carnell, B. R. H. 34 Geo. 3. 5 T. R. 534.] 

[If on exception to bail notice be given of other bail, only one 
of whom juſtifies, and the names of the former ſtill remain on the 
bail-piece, the former may ſurrender the principal. Rex v. Eſſex, 
B. R. E. 34 Geo. 3. 5 T. R. 633. ] 5 

[Bail, who are excepted to, and do not juſtify on the day ap- 
pointed, cannot afterwards ſurrender the principal, being thereby 
out of court; but the defendant being in point of fact in cuſtody 
before the aſſignment of the bail-bond, the court ſet aſide proceed- 
ings thereon on payment of coſts. Hardwick v. Blucl, B. R. E. 
37 Gee. 3. 7 T. R. 297-] | | | | 

[The ſheriff, according to the above rule, may put in bail, in order 


to comply with the rule for bringing in the body, without juſtifying, 


Rex v. Sher:ff of Middleſex, B. R. H. 38 Geo. 3. 7 T. R. 527.) 

(Where bail are put in in due time, an exception mult firſt be 
entred before the ſheriff. can be ruled to bring in the body; and the 
adding bail afterwards does not ſuperſede the neceſſity of ſuch ex- 
ception before an attachment can iſſue againſt the ſheriff, on account 
of the added bail not having juſtified in time. Rex v. Sheriff Mid. 
 dleſex, E. 39 Geo. 3. 8 T. K. 258.] | 


[Bail 
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[Bail excepted to, and not juſtifying, cannot ſurrender defendant ; 
but new bail may be put in, and before excepted to, ſurrender him. 
In C. B. P. 10G. 3. 3 Vilſ. 59. ] 


(Q 3.) What not.] But a furrender after the firſt ſcire facias re- 
turned /cire fect, and filed, is too late, 1 Rol. 334. J. 5. 

Or, if the firſt cire facias be returned nihil, in the afternoon of the 
return-day of the 2d /cire facias. 1 Rol. 334. J. 30. Yet, Cre. E.. 
618. fays, that a ſurrender before judgment in the 2d ſcire facias is 
ſufficient. 

So, a furrender after a plea to the 2d ſcire faciat is too late, and 
cannot be made without the conſent of the plaintiff. R. Pal. 392. 

FIf a rule to ſhew cauſe why proceedings on cz. fa. ſhould not be 
fet aſide, is diſcharged, ſurrender of the principal the ſame day at 
a judge's chambers, is too late; it ſhould be ſetting the court, and in 
ſtrictneſs, on the guario die of the return of ſecond ſci. fa. Sim- 
mon v. Middleton, P. 23 G. 2. 1 Will. 269. Barnes, 75.] 

[Surrender at eleven at night on the Jaſt day is not ſufficient, 
though defendant 1s delivered to a judge's tipſtaff, and lodged in 
prifon that night; he muſt be brought into court or before a judge, 
to have exoneretur entred. Hunt v. Cone, M. 3 G. 3. 3 B. A. 
1360. | 

[Surrender at a judge's chambers, on quarto die poſt, on an action 
on recognizance, is not good, it muſt be in court. Barnes, 66.] 

f the reddidit ſe is ſigned by the judge, and the bail refuſes to 
pay the fees, and defendant goes at large, the ſurrender is ineffectual, 
and the entry void. Barnes, 70.] BE 

So, after error brought, the ſurrender of the principal does not 
diſcharge the bail in error; for their recognizance is, to proſecute the 
writ of error with ect, or pay the condemnation with coſts. R. 2 Cro. 
402. 3 Bul. 191. 1 Rol. 392. D. 3 Med. 87. | | | 

Yet after execution againſt the bail, the principal was accepted in 
diſcharge of the bail; where it appeared, that the principal abſconded 
before by covin between him and the plaintiff. R. 1 Bul. 43. 

[Defendant cannot be ſurrendred by his bail, before return of the 
writ; if done, it ſhall be ſet aſide; but if the return is paſſed before 
application made, defendant ſhall be brought into court by habeas 
corpus, and ſurrendred de novo. Barnes, 88.] 


[The true time of defendant's ſurrender ſhould be marked by the 


filazer. Barnes, Gg.] ; 


(Q 4.) How the ſurrender ſhall be recorded.] If the defendant ſur- 
render himſelf in diſcharge of his bail, it ought to be entred upon 
record. 1 Rol. 337. l. 10. Hob. 210. | 

Arid therefore, if a ſurrender be pleaded, he ought.to conclude, 
that ke is ready to aver it by the record, Latch, 149. Hob. 210. Mo, 


888, 4 


And the entry ought to be, qued reddidit ſe in exonerationem manu- 
captorum ſuorum. Hob. 210. 


And if the entry ſays, that the ſurrender was in court die non u- 


ridico, it is void. 1 Rl. 392. Peoph. 186. Wot 

And upon a certiſicate, that the deſendant is in cuſtody, the maſter 
of the office writes, reddidit ſe, upon the bail-piece, which diſcharges 
it. Pr. Reg. 64. | | Otherwiſe 
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Otherwiſe the bail would be charged, tho' the defendant be in 

priſon. Pr. Reg. 64. . | 8 
So, if the bail ſurrender the principal after the return of the ca- 

pias, at a judge's chamber, and he eſcape before he has continued 

two days in cuſtody, the bail ſhall not be diſcharged. Med. Ca. 

238. | 

if they do not give notice of the ſurrender to the plaintiff, 
they ſhall pay the charges of the plaintiff thenceforwards, before 
their diſcharge. Did. b | h 

But the ſurrender will be good, tho* no notice be given. Bid. 

And tho' he eſcape, or be reſcued, after being two days in the 
cuſtody of the marſhal, Mod. Ca. 239. | 

So, if he eſcape at any time after the ſurrender, before the return 
of the writ. Mod. Ca. 238. 

If the plaintiff, or his attorney, be in court at the time of the ſur- 
render, he ought to declare his acceptance, or refuſal to take him in 
execution, of which there ſhall be an entry upon the record. 1 R. 
337-1.15. Hob. 210, Pr. Reg. 66. Cre. El. 22. I Leo. 58. f 

If they are not in court, he ſhall be committed till the plaintiff 
or his attorney be ſummoned to make his election. 1 Rol. 337. /. 20. 
Hab. 210. 2 Rol. 367. Mo. 888. | 

If they are dead, a ſcire facias ſhall go againſt the plaintiff's ex- 
ecutor, or adminiſtrator, to make election. 1 Kol. 337. JI. 25. Per 

Hob. 210. ' | 
And whether the plaintiff, or his attorney, accept or refuſe, ſhall 
be entred upon the record. Heb. 210. Mo. 888. | 
And ſuch refuſal does not bar the plaintiff of his execution by ca- 
pias ad ſatisfaciendum afterwards. Per Heb. 210. 


(Q 5.) By the Death of the Principal, 


If the principal die before a capias againſt him, the bail ſhall be 
excuſed. R. Hutt. 47. Mo. 432. Cro. El. 597. Vide paſt. (R 5) 

So, if error be brought after judgment before a capias, and the 
principal die pending the error. K. Hutt. 47. Dub. Latch, 149. 

So, if the principal die before a capias againſt him be returned and 
filed, the bail ſhall be excuſed. 1 Ro/. 336. J. 15. 25. 449. J. 40. 45. 
53. 450. J. 15. X. Fon. 139. ol | | | 

But the death of the principal, aſter a capzas againſt him returned 
non eſt inventus, and filed upon the record, does not excuſe the bail, 
tho' he died before a /cire facias againſt the bail; and if the bail had 
then brought in the principal, they would have been diſcharged. R. 
1 Rol. 336. /.15. R. Mo. 775, 6. K. 2 Cro. 165. 1 Rol. 450. J. 5. 
Jon. 139. 2 Jon. 228. | 

[If after ca. /a. returned non eff invent, and filed, the principal dies 
before the return of the ſecond ci. fa. bail are liable, Glyn v. Yates, 
P. 8 G. Str. 511.]. | 

[Bail are liable if the principal die after the return of the ca. /a, 
and before the return is filed, and the court will not ſtay the filing of 
the return in favour of the bail. Rawlinſon v. Gunſten, B. R. E. 
35 Geo. 3. 6 T. R. 284.] 

[After ſuing out ca. /a. bail cannot diſcharge themſelves but by 
actual ſurrender. D. ibid.] ä 

| So, 
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So, the death of the principal before judgment againſt him, is f 


no avail ; for the bail ſhall not take advantage of the error in the firſt 
judgment. Per Gawdy ; Wray cont. 2 Leo. 101. 

[If principal dies before judgment could be had againſt him, pro- 
ceedings on bail-bond ſhall be ſtayed. Barnes, 99.] 

[But if the cauſe could have been tried before defendant's death, 
(bail not being perfeQed,) the bail-bond ſhall ſtand ; for plaintiff 
might have entred judgment after defendant's death, by ,. 17 C. 2. 
c. 8] | | 


(Q 6.) If the Debt be ſatisfied by the Principal. 


So, if the principal pay the ſum recovered againſt him, after judg- 
ment or before, the bail ſhall be excuſed. 2 Lev. 212. Cro. El. 132. 
233- Vide paſt. (R 6.) | 

As, if he pay to the ſheriff, being taken upon a capias ad ſatisfa- 
ciendum. Dub. 1 Rol. 335. I. 45. | | 
So, if error be brought and pending that, the principal pays the 
debt; the bail in error ſhall be excuſed, tho' the judgment be af- 
terwards affirmed. Cont. 1 Ral. 335. I. 10, If he releaſe the debt. 
Acc. poſt. (Q 7.) | 

Lag Be principal 45 judgment pay a leſs ſum in ſatisfaction, 
and the plaintiff accepts it, the bail are not diſcharged; for a leſs 
ſum cannot be a ſatisfaQtion. R. 2 Lev. 212. R. 1 Rel. 335. J. 50. 
S8, if there be judgment againſt A. in treſpaſs in B. R., and judg- 

ment againſt B. for the ſame treſpaſs in C. B., the bail for 4. in 
B. R. upon a ſcire facias againſt them, cannot plead the judgment 
againſt B., and fatisfaCtion thereupon, X. 1 Rol. 335. J. 25. 

So, it is no plea, that the principal has paid after judgment, if 

they do not ſhew a payment upon record. KR. Cro. El. 132. 
Otherwiſe, if they plead payment before the day in the recogni- 
zance. Cro. El. 233. | | 


(Q 7.) If it be releaſed or diſcharged. 


So, if the plaintiff in the original action after judgment releaſes 
the debt, and all judgments, executions, and demands to the de- 
fendant, the bail ſhall be excuſed. R. 1 Rol. 336. J. 35. 

So, if after judgment and error brought, and before judgment 
affirmed, the plaintiff in the original action releaſe the debt to the 
defendant, and afterwards the judgment be affirmed ; the bail in 
the writ of error ſhall be excuſed. Semb. 1 Rol. 335. J. 20. KR. 2 Bul. 
232. 2 Cro. 401. Mo. 85 2. | | 

So, if the ſheriff releaſe to the bail, after a bond by them for the 
defendant's appearance, this releaſe is a good bar in an action upon 
the bond in the name of the ſheriff. K. 2 Vent. 131. 

But a releaſe to the bail of all demands, before judgment, does 
not diſcharge them. R. 2 Bul. 231. 5 Co. 70. b. Mo. 469. Cro. 
Zi. 79. ; : 

30, if there be an action by an adminiſtrator, durante minoritalty 
and bail given to the adminiſtrator, and after judgment, the ex- 

ecutor attains the age of 17; this does not diſcharge the bail, but 
* the plaintiff may aſterwards ſue a /cire fucias againſt them. K. 
2 Lev. 37. 2 | ri 
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[If a bankrupt's certificate is obtained before the bail are fixed, they 
ſhall be diſcharged : if they are fixed before the certificate is obtain- 
ed, they remain liable. Wooley v. Cobbe, H. 30 G. 2. 1 B. H. 244] 

[In C. B. exoneretur was entred tho (/emb.) bail was fixed. N. B. 
notice, and no cauſe ſhewn, Paſch. 24 G. 2. Barnes, 104, 105.3 


| (R) Proceedings againſt Bail. 
(R 1.) By Scire factas. 


(R 1.) When it AFTER judgment againſt the principal, if he 
ſhall i ſue.] does not pay the condemnation, nor ſurrender 

himſelf to priſon, a /cire faciat goes againſt the bail. Lat. 1269. 

1279. Vide in Pleader, (3 L 1, c.) | | 

And debt does not lie upon the recognizance, but only a /cire facias 
- againſt the bail. Ray. 14. cent. 1 Rol. 600, JI. 15. but there error 
was brought. And afterwards acc. R. in C. B. Trin. 13 Ann. that 
debt does lie. R. Med. Ca. 159. Debt was brought. 2 Cre. 45. 

Vide in Dett, (A 3.) Pe = | 

Yet after judgment againſt the bail in a ſcire facias, debt lies upon 
this * R. 1 Kol. 600. I. 5. | | 

But if a /cire facias goes againſt the bail, before capias iſſued againſt 
the principal, and returned, it is error. R. Cro. Car. 481. 1 Rel. 
333. J. 30. D. Lu. 1273. 4 Leo. 36. R. Mo. 432. Cre. El. 

Poph. 186. | | 

[If the ca. /a. is returned before the death of the principal, a /cire 
facias may iſſue againſt the bail, Sr. 517. Ld. Raym. 1452.] 

[If a ca. fa. againſt the principal is left with the ſheriff before al- 
lowance of writ of error, and appears afterwards to be returned n 
eft inventus, it ſhall be preſumed to be returned aſter writ of error 
ſpent, and it is ſufbcient to ground ſcire facias againſt bail. Simmonds 
v. Middleton, P. 23 G. 2. 1 Wil. 269.] 3 

{The court will not examine whether the ca. /a. is actually re- 
turned and filed before iſſuing ſci. fa.; for if that was pleaded, the re- 
turn might be filed at any time before replication, Hunt v. Coxe, M. 
3G. 3. 3B. M. 1360. 1 Black. Rep. 363.] | | 

90, if the capias does not iſſue regularly: as, if it was above a year 
after the judgment, without a /cire faciac. 2 Jen. 96. I 

Yet it need not be mentioned in the /cire facias, that a capias ad 
ſatigfaciendum has iſſued. D. Lut. 1273. Mo. 775. Poph. 186. 
Semb. cent. R. acc. 2 Cro. 97. R. Lut. 1281. 

[It may be teſted the day of the return of the ca. a. Stewart v. 
Smith, P. 3 G. 2. Str. 866, Ld. Raym.. 1567. 


And if a capias does not iſſue, the bail ſhall not be diſcharged 
without writ of error. 4 Leo. 36. 


Or, by audita querela. 1 Rol. 30g. J. 5. Cro. El. 597. Me. 
432. h 8 
So, if a capiat iſſues againſt the bail before a /cire facias, it is error. 
R. Cro. Car. 561. 5 
And tho' a cuſtom be alleged to charge the bail in execution upon 
the return of a capias ad ſatisfaciendum againſt the principal, without 
ire. facias againſt them, it is void. R. Cro. AI. 185. 2 Leo. 29. 
D. Pal. 567. : 
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So, if a ſcire facias iſſues, before judgment againſt the principal, 


It is error. 2 Leo. 1. | 

And therefore, if the firſt judgment be a videtur curie, and not 
by a confideratum eft, the ſcire facias againſt the bail is erroneous, for 
videtur curie is not any judgment. X. Cro. El. 145. 2 Leo. 1, 

And tho' judgment be afterwards given againſt the principal, 
on. judgment in the ſcire facias flands reverſed. Cre. El. 215. 
2 Leo. 2. | | | FT 

But error in the judgment againſt the principal, is not a cauſe for 
reverſal of the judgment in the /cire facias againſt the bail. 2 Le, 
101. X. Cro. Car. 481. 561. | | 

And the bail cannot join with the principal in a writ of error. Vide 
in Abatement, (E 15.) R. Pal. 567. 

Nor, can they have a writ of error, tam in redditione judicii, againſt 
the principal, quam in redditione judicii, againſt the bail, et executionis 


fuperinge. Per two J. Jones cont. Cro. Car. 481. 


Otherwiſe, if the writ of error by the bail only, recites the firſt 


judgment, and aſſigns errors in the judgment againſt the bail only. 
Cr. Car. 481, 482. 

And if the judgment againſt the bail be bad for infancy, Cc. or 
other error in fact, the bail ſhall take advantage of it by audita que- 
rela. R. Tel. 155, 5 1 

If the /cire facias againſt the principal after judgment has only four 
days between the tee and return, and a ſcire facias be brought againſt 
the bail, proceedings ſhall be ſtayed upon motion by the bail. 2 Med. 
Ca. 305. | : 

[If after error is brought by the principal, a ſcire faciat is ſued out 
againſt the bail, the court will order proceedings to be ſtopt on the 
bail's conſenting, if the judgment be affirmed, to ſurrender the prin- 
cipal, or give judgment on the ſcire facias. Myer v. Arthur, P. 7 G. 
T. 10 C. Tucker v. Waller, Str. 419.] | 

[But if the writ of error is not brought by the principal, while he 
may be ſurrendred by his bail, B. R. will not ſtay proceedings on a 
ſeire facias againſt the bail, pending the writ of error. But the 
Houſe of Lords may, pending error in parliament. Everett v. Gery, 
T. 7G. Aldridge v. Snowdon, T. 10 G. Str. 443. | 


[ Che court will not ſtay proceedings againſt bail, pending error, 
till bail is put in upon the writ of error. Hunter v. Samſon, M. 


1 G. 2. Str. 781.) | 

[A writ of error on the principal judgment will not hinder the 
ſuing a capias to charge the bail. Ld. Raym. 342.] 

[A ca. ſa. returned aſter error brought and allowed, is regular to 
charge the bail. Ld. Raym. 1259. : 

[Lf the firſt /ci. fu. bears teſte the ſame day with the ca. /. and bail 
have rendred principal after judgment, both /ci. facias's ſhall be quaſhed. 
Barnes, 95.] | 


But after a ſcire facias againſt bail, error brought of the principal 


judgment is not a ſuperſedes to the proceeding in the ſcire facias R. 


1 Rol. 371. Poph. 186, a ES 
[The court will not ſet aſide judgment ſigned againſt bail, becauſe 


error pending by the principal, Fyber v. Emerton, T. 8 G. Str. 
$26] - 


(R 2.) 


BAIL. 


(R 2.) In what manner the ſcire, facias fall be ſued. {If there are 
fiſteen days between the 18e of the firſt, and the return of the fecond 
JOS. it is ſufficient. Elliot v. Smith, T. 13 G. 2 Str. 1139. ] 

[A capias ad ſatisfaciendum may be taken out againſt bail, without 
an 2 acias, or return of nulla bona, bid. BEN 
| I bail in C. B. be taken by a judge in Fleetftreet, which is in 
London, and afterwards filed at Veffminſter, the ſcire facias iſſues from 

Middleſex. 2 Rol. 382. Hob. 195, 6. Sal. 600. 564. | | 

Or, from Londen. R, 2 Nol. 891. J. 20. 35. At. 12, Hab. 196. ö 
Sal. 600. | | Ds | 

But a ſcire facias upon a recognizance of bail in B. R. mult be in 
Middleſex ; for it does not bind, till filed. R. Sal. 600. 564. 

[Sci. fa. on a bail-piece remaining in Middleſex, mult be ſued out 
in Middleſex, tho' the original cauſe of action was in London. Bend 
v. aac, M. 31 G.2. 1 B. M. 409. | 

So, it ſhall always be entred as taken in court. Sal. 564. 3 

If there be bail for two defendants in ſeveral terms, there ſhall not 
be a ſcire farias againſt them jointly. Lut. 183. | 

But upon motion they may be filed both of the ſame term. Did. 5 

If there be bail in York, and tranſmitted to Weſtminſter, the ſcire | 
facias may be in one county or the other. R. Lut. 1287.] 

[Where the caption is in another county, and inrolled in. Middleſex, 
the /ci. fa. may be in either county, but where the caption is in Mid- 
dlefex, the ſci. fa. muſt be there. Barnes, 96. 207. Vide 2 Bl. Rep. 
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| if there be bail in C. B. and afterwards the judgment is affirmed 
in B. R. the recognizance ſhall be removed thither by certiorari, for 
the ſcire facias mult iſſue out of the court where the judgment was 
given. R. 4 Mod. 134. Vide Pleader, (3 L 3.) f „ 

The ſcire faciar ought to purſue the recognizance z and therefore, 
a variance from it is error: as, if it miſtakes the ſum. X. Cro. Fl, 
655, | Ie | | | 
2 it ought to purſue the judgment, Vide Pleader, (3 L 3.) 

[It is ſuſhcient if it ſays, a/though plaintiff recovered judgment, 
without averring he did recover. Barnes, 431.] 

So, tho' recognizance was at the ſuit of A. and the judgment was . 
A. junior. Ibid. po. $63 | i 

And if a recognizance be taken before commiſſioners, Cc. it ought 
to ſhew how it was tranſmitted, and the record. Lut. 1283. 

So, it ought to pray execution; and therefore, if after guare exe- 
cutio the words fieri non debet are omitted, it is bad. Lut. 1282. 

Zo, if there be a recognizance upon an original in the county of J., 
and he afterwards declares in the county and city of X., and has judg- 
ment upon it, the bail ſhall not be charged; for tho' he may change 
the county, yet he thereby loſes the bail. R. 3 Lev. 2335. 
ut if there be a recognizance of bail upon a clauſum fregit, and 
the action is by an executor or adminiſtrator, whereby it does not 
appear, but that the bail was in an action in bis own right, yet it 
will be well; for it is the uſual courle to take bail upon the c/auſum 
fregit. Lut. 1281. | 

90, if it purſues the recognizance it is ſufficient z as, if A. and B. 
are bail for C. and D. only, in an action againſt C., D., and F., and 
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the ſcire facias ſays that C. and D. have not ſatisfied the judgment, it 
is ſufficient, tho' it does not ſay that F. has not ſatisfied; for the 
bail was only for C. and D., and it is enough to ſhew that they have 
not ſatisfied; and if F. has paid, it ſhall be ſhewn on the other ſide. 
K. 2 Rol. 276. J. 35. - | 
So, if it does not ſay that C. and D. nec eorum aliguis has ſatisfied ; 
for if either has paid, both have ſatisfied the judgment. R. 2 Rol. 
276. J. 35. : 5 
90, i: is not neceſſary after recital of the recognizance, to conclude 
prout patet per recordum. Lut. 1282. | | 
[The court on motion will ſet afide proceedings againſt bail in 
ſeire facias, becauſe they were ſummoned only an hour on the return 
day before the court roſe; and the ſheriff's return of ſcire feci does 
not ſtop them from ſaying that they were ſummoned ſo late on the 
return day that they could not bring in their principal before the 


riſing of the court. 2 T. R. 757. 


(R 3.) Pleas to a ſcire faciis; ſurrender of the principal.] To 2 
ſeire facias the defendant may plead that the principal ſurrendred 
himſelf in diſcharge of his bill. Vide ante, (Q 2.) Adm. 3 Lev. 
152. | 
T hat a capias ad ſatisfaciendum iſſued againſi him, upon which he was 


taken in execution. Lut. 1270. TS 
And he need not ſay that he continued in execution ; for the bail will 


be diſcharged if he was ever taken in execution. Lut. 1273. 
And to this the plaintiff ought to reply that non eff inventus was re- 
turned upon the capias ad ſatisfaciendum, and traverſe that he was taken 
upon it. Jb:d. | 9 8 
Or, that another capias ad ſatisfaciendum was returned non ęſt inventus, 
and traverſe that this writ iſſued. Bid. 
Or, if the defendant pleads a capias ad ſatigfaciendum returned non 
efl inventus, and a taking upon a ze/tatum capias ad ſatisfaciendum ; he 
may reply that no ſuch teflatum capias ad ſatisfaciendum iſſued, without a 
traverſe. N. Laut. 1273, | | 
[Where a non eft inventus is returned to a capias ad ſatisfaciendum 
againſt the principal, the bail cannot plead a render, but mult be re- 4 
lieved by rule on motion. Ld. Raym. 156.] ö 
And the defendant may plead a ſurrender, without ſaying that it 
was before a capias againſt the principal returned; for if it was not, it 


= {hall be ſhewn on the other ſide. R. For. 139. ; 7 
| But the defendant cannot plead hat the plaintiff had the principal | 4 
{| In execution in the flannary court, whereby he could not ſurrender him; 6 
ſor the bail might remove him by habeas corpus. R. Mo. 400. Per 
| zavo F. 2 Rel. 136. 
So, if he pleads a ſurrender, he ought to conclude prout patet pe?“ 4 
recordum. R. 3 Lev. 152. : 
So, he cannot plead a ſurrender in debt upon a recognizance, et 7 
he ſhall have advantage of it. 1 Sal. 101. Vide ante, (Q_2:) - | 
[Surrender ſhall be to the court, whither the proceedings are re- # 
moved, tho? the recognizance is to render to the inferior court. Freſb- : 


water v. Eaton, E. 3 G. Str. 49.] 


[Eight dens are giren, 8 indulgence of the court, to 3 
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after the return of the ca. /a. to ſurrender their principal. Perigal v. 


Melliſh, B. R. T. 33 Geo. 3. 5 T. R. 363.) > i | 
L upon the Co of non eft invent. to the ca. ſa. the plaintiff 


roceed againſt the bail, and deliver a declaration conditionally, the 


il cannot apply to the court to ſtay proceedings on payment of 
the debt and 2 of the original action, but muſt alſo pay the coſts 
of the ſecond action, -altho? the bail tendred the original damages 
and coſts before the end of the eight days from the return of the 
ca. ſa. id. ; : : 

[Bail ſued on their recognizance by attachment of privilege may 
render their principal on the appearance day of the-return. Fletcher 
v. Aingell, C. P. M. 33 Geo. 3. 2 H. Bl. 117.) | 


[Bail muſt render the principal before the rifing of the court, in 
order to diſcharge themſelves from an action of debt on the re- 


cognizance. Lardner v. Baſſage, C. P. H. 36 Geo. 3. 2 H. Bl. 
593-1]. 


(R 4.) No capias ad ſatisfaciendum againſt him.] So, the bail 
may plead that no capias ad ſatisfactendum iſſued ogainff the principal 
ſecundum curſum curiæ. Lut. 1285. The. 282. Vide ante, (R 1.) 
[But a capias taken out three years after the judgment will main- 
tain the /cire facias. Ld. Laym. 1097. Ss | | 
[And tho” a capias that has not eight days between the teſte and 
return be irregular ; yet it is ſufficient to maintain a ſcire facias againſt 
the bail, where it is not ſet aſide. Lord Raym. 1177. 
And the capras ad ſatisfaciendum ought to have eight days between 


the ze/ie and return; otherwiſe, upon motion, it. ſhall be ſuperſeded z 


but they ſhall not be helpt upon demurrer. R. Sal. 602. 

But if a capias ad /atisfaciendum iſſued, it is well, tho' it was not de- 
livered to the ſheriff before the /cire faciut. R. Lut. 1287. | 

So, if it iſſued, it will be a departure, if the defendant rejoins 
that there was error brought before the return and filing. R. Med. 
Ca. 139. ; 5 | 

"5 if it iſſued and was returned, tho? the return was not filed be- 
fore the ou facias, it is good. R. 1 Lev. 225. Semb. 2 Cre. 98. 

So, if it be teſted aſter the year, and no ſcire facias appears, R. 
Med. Ca. 304. | . 


(R 5.) Death of the principal.) So, he may plead that the principal 
died before a capias returned and filed againſt him. R. Hut. 47. Vide 


ante, (Q 5.) Acc. 2 Leo. 101. Moy. Precedents, 177, R. Jen. 29. 


139. Tho. Ent. 280. 
But the defendant in his plea ought to ſhew the time of his death. 
R. 2 Cro. 97. 8 WIN: 
And the court requires that the defendant do, ſwear to his plea. 
2 Leo. 101. : 


And if there was an alias capias, the plea ſhall ſay that he died be- 


fore the return of any capias. R. 5 Mod. 167, 
If the plaintiff replies to ſuch plea, he ought to ſhew when the 
Fapias iſſued, and traverſe the dying before. R. Carth. 4. 


(R 6.) Satigfaction by the E So, the bail may plead pay- 
; Y2 | | ment 
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ment or ſatisfaction of the judgment againſt the principal. Vid 
ante, (Q 6.) R. 1 Rol. 336. l. 35. | | 


As, that the defendant was taken by a capias ad ſatisfaciendum, and 


2 gquouſque ſatisfaftion, prout per breve & retornum, & c. Tho, 
1. 282. | | 


Bat payment is no plea, unleſs he allege payment upon record. 
R. 2 Leo. 213. R. Cro. El. 132. Cont. quad the bail, tho' not quoad 
the party himſelf. Cro. El. 233. 

Unleſs he allege the place of payment. R. 1 Med. 24. 1 Vert. 


* [Payment by the principal before the return of the ſecond /cire 


Faciac, cannot be pleaded, the relief muſt be by rule upon motion. 


d. Raym. 157. 
(R 75.) Demurrer for variance.) So, upon a ſcire faciar apainſt 


bail, if there be a material variance in the recognizance upon record, 
and the recital in the writ, the defendant may demand oyer, aud af- 

terwards demur. Li. 1280. | 

_ What will be a variance, vide ante, (R a2.) 


(Rs.) N. tiel record.] So, he may plead nul tiel record of the re- 
cognizance aforeſaid. Tho. Ent. 285. Theſ. Breu. 265. Of, Brev. 
281. 


80, if the ſcire facias varies from the judgment, the defendant may 


plead nul tiel record. | 
A feaire facias againſt bail is never amendable. Grey v. Jefferſon, 
P. 15 G. 2. Str. 1165. = | 

[Save facias on recognizance on error need not ſet out the con- 
dition of recognizance. which is not incorporated, but ſubſcribed-by 
way of defeaſanee; in recognizance on capias otherwiſe, Barnes, 


93-] = 
| (R g.) By Action of Debt. 


So, debt lies upon a recognizance given by bail. Vide Delt, (A 3.) 

And the plaintiff may declare againſt all the bail jointly, or each 
ſeverally. 2 Mog. Ca. 295. N 

[In debt on the recognizance, the bail ſhali have eight days after 
the return of the writ to render the principal; and if there be but 
four in the term after the return of the writ, he ſhall have four days 
in the following term, Lord Raym. 721. b 


[The writ muſt be ſerved four days before the return. Barnes, 62-] | 


[There muſt be fifteen days between ige and return of ca. ſa. to 
ground proceedings againſt bail. Barnes, 76.] 

[Ca. A. returnable pending error, is not foundation for proceed- 
ings againſt bail, Barnes, 83.] | 

[On error brought, proceedings on action on the recognizance ſhall 


be ſtaid without defendant's giving judgment; for that would pre- 


clude ſurrender of the principal. Barnes, 82.] 


| (R 10.) Judgment. | 
The judgment upon a ſcire facias, or debt brought upon the recog- 
nizance againſt bail, ſhall be ud quærent habeat executionem. 1 


#f 4 
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ut the judgment againſt the bail ſhall not be quod dampna recu- 
* los Ani, execationis, tho the ff. 8 & g V. 3. gives coſts 
to the plaintiff in a /cire faciar, R. 1 Sal. 208. | 
(Rig) How Execution ſhall be 
If there be judgment againſt che principal, and after a capiar 
againſt him returned, judgment alſo againſt the bail, the plaintiff 
may ſue exeeution againſt the principal or againſt the bail. R. 2 Cro.. 
20. | 
And if he has one of the bail in execution, he may afterwards ſue 
execution againſt the other. R. 2 Cro. 320. 2 Bul. 68, 

And tho? there was a /cire facias againſt both, he may ſue execu- 
tion againſt one only. R. 1 Sid. 339. | | 
And if he has execution againſt the bail, but has not a ſatisfaction, 
he may afterwards have execution againſt the principal. Semb. cont. 
2 Cro. 320. R. acc. 2 Cro. 549. R. 1 Sid. 107. Cont, 2 Bul. 68. 
Vide Execution (H). | | | 5 | 

But if the principal be in cuſtody, he ſhall not have execution 
againſt the bail. 2 Cro. 320. R. cont. 2 Jon. 75. I Vent. 315. no 
judgment, 2 Mod. 312. but there it appears that only one of the 

principals was in execution. 2 Lev. 195. eh 
Or, if the principal ever was in cuſtody. Lat. 1273. | 
Yet, if there be execution firſt againſt the bail, he may afterwards 


take execution againſt the principal, and have both in execution to- 
gether. R. 1 Vent. 315. = 


Execution againlt the bail upon a recognizance in C. B. being for 
a ſum certain, ought to be by eri facias or elegit. 2 Cre. 450. 

If there be a ſcire facias and judgment againſt all the bail, execution 
may be againſt one of them, without the others; for it follows the 
nature of the recognizance, which was joint and ſeveral. R. 1 Lev. 
226. Vide Execution, (HI 1, &c.) | 

So, it may be againſt the perſon of the bail by a capias ad /atisfa- 
ciendum as well as againſt his goods. R. 1 Lev. 226. to be the courſe 
of the court in B. R. Acc. 1 Rol. 897. J. 35. 2 Cro, 450, Vide 
Execution, (C 9.) | 


[A ca. /a, lies againſt bail on a writ of error. Goodchild v. Cha- 
worth, H. 2 G. 2. Str. 822.) | | | 
But a capias ad ſatisfaciendum does not lie againſt the bail. Lit. 
238. Semb. 1 Rol. 600. J. 5. R. (that it does not lie where there is 
a judgment in a /cire facias upon a recognizance in C. B. 1 Rol. 897. 
. 40. 2 Cro. 450, 1.) oo 


So, it does not lie againſt bail upon a recognizance in an inferior 
court. R. 1 Rol. 897. J. 45. oh 

So, it does not lie againſt bail in B. R. upon a writ of error in 

- . 8 for this is out of the courſe of the court. R. 1 RG. 

98. J. 5. | | 


If there be execution of the lands of the bail, this relates to lands 


v-hich he had at the time of the recognizance made, tho” they are 
aliened afterwards, | 


And this in B. R. as well as in C. B. Per two J. Hought cont. 
Poph. 132, 2 Cro. 449. 7 | 
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